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UNITED STATES 


CONSTITUTION 
Arts IV, Se@s 2incctAcccuneuntas Btn hala denen delineates 441 


CASES DETERMINED 


IN THE 
SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1935 


Roy H. PRESTON V. STATE OF NEBRASKA. 
FILED May 10, 1935. No. 29482. 


Criminal Law: REVIEW. Where it is apparent from the bill of ex- 
ceptions that material evidence has been omitted, it will not be 
considered on appeal in determining an issue of fact or the 
sufficiency of the evidence to sustain a finding of fact by the 
trial judge. 

ERROR to the district court for Platte county: LovuIs 

LIGHTNER, JUDGE. Affirmed. 


J. A. Hayward and Grover Long, for plaintiff in error. 


Wiltam H. Wright, Attorney General, Paul P. Chaney 
and Milton C. Murphy, contra. 


Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE 
and CARTER, JJ., and REpIcK, District Judge. 


PER CURIAM. 

Roy H. Preston was convicted of arson and prosecutes 
error proceedings to this court. The assignments of error 
relate to the misconduct of the bailiff in the performance 
of his duties with the jury. The plaintiff in error relied 
mostly upon affidavits which are not a part of the bill of 
exceptions and so cannot be considered. First Trust Co. v. 


(1) 


2 NEBRASKA REPORTS [VoL. 129 
Luikart v. Beatrice Nat. Bank 


Glendale Realty Co., 125 Neb. 283. The state introduced 
oral testimony which discloses that some material evidence 
was before the court which is not in the bill of exceptions. 
Where it is apparent from the bill of exceptions that ma- 
terial evidence has been omitted, it will not be considered 
on appeal in determining an issue of fact or the sufficiency 
of the evidence to sustain a finding of fact by the trial 
judge. Dawson v. Stockmen’s Nat. Bank, 119 Neb. 115; 
Greene v. Greene, 49 Neb. 546, 34 L. R. A. 110, 59 Am. 
St. Rep. 560. 
The conduct of a bailiff in charge of a jury is a question 
of fact. It will be presumed, in the absence of a proper 
bill of exceptions, that the evidence was sufficient to sup- 
port the finding of the trial judge. 
AFFIRMED. 


E. H. LUIKART, RECEIVER OF HINDS STATE BANK OF ODELL, 
APPELLANT, V. BEATRICE NATIONAL BANK ET AL., APPELLEES. 
Finep May 10, 1935. No. 29259. 

Cause reviewed and judgment affirmed. 


APPEAL from the district court for Gage county: 
FREDERICK W. MESSMORE, JUDGE. Affirmed. 


F.C. Radke, Clinton J. Campbell, James L. Brown and 
Barlow Nye, for appellant. 


Peterson & Devoe and Jack & Vette, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, PAINE 
and CARTER, JJ., and REDICK, District Judge. 


Goss, C. J. 

The receiver sued defendants for $5,000 with interest 
from September 30, 1929, charging them on that date with 
a conspiracy by which the Hinds State Bank was de- 
frauded in the sum named. From an adverse judgment 
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favoring both defendants, plaintiff appealed. The cause 
was tried to the court. 

The action grows out of the dealings of Hinds and Hinds 
State Bank of Odell with Beatrice National Bank, which 
was correspondent and depositary of the Hinds bank. 
Hinds was president and managing officer of the Hinds 
bank. It had $20,000 capital stock, of which Hinds owned 
$18,500. For years Hinds had borrowed money, both for 
himself personally and for his bank, from the Beatrice 
bank. These loans were always secured by collateral 
regularly furnished by Hinds who was the only person 
with whom the national bank dealt in any of the matters. 
Hinds testified that all the money he borrowed from the 
Beatrice bank was for the aid and benefit of the Hinds 
bank. It was in fact borrowed to bolster up a depleted 
cash reserve. 

The controlling events center around September 30, 
1929. On the morning of that day the Beatrice bank held 
two notes of Charles N. Hinds for $5,000 each, secured by 
collateral, and two notes of the Hinds bank for $5,000 each, 
secured by collateral. Late that day Hinds came to the 
Beatrice bank with additional collateral from the Hinds 
bank and borrowed $5,000 more for the Hinds bank. The 
two Hinds bank notes and one Charles N. Hinds $5,000 
note were taken up and three new notes were given by 
Hinds bank as follows: One for $5,000, another for $5,000 
and the third for $10,000; this last also in effect renewing 
the debt evidenced by the Charles N. Hinds note for 
$5,000 taken up by mistake. But, in addition to the new 
collateral furnished on that day to secure the $5,000 fresh 
loan, the Beatrice bank also attached to the $10,000 note 
the collateral it had long held on the Charles N. Hinds 
$5,000 note taken up and merged in this $10,000 new note. 
These Charles N. Hinds collateral notes amounted to more 
than $5,000, were later paid by the makers to the Beatrice 
bank, more than paid the half of the $10,000 note for 
which Charles N. Hinds was responsible and left an excess 
which was applied on the $5,000 share of the Hinds bank’s 
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part of its $10,000 note. So the Hinds bank did not pay 
the Charles N. Hinds note which had been taken up. His 
collateral, which had secured it, was carried forward as 
security for the debt and more than paid it. It is stipu- 
lated in the evidence that the three collateral notes, speci- 
fying them, amounting to $8,000 (but which we find from 
other evidence had originally totaled $6,100) “have all 
been paid in cash in full, with interest, the same being 
collateral to note 72 and the renewal notes of 72.” This 
note number 72 was the original $5,000 Charles N. Hinds 
note. It was made September 11, 1928. It was renewed 
on April 26, 1929, as number 1732, and it was this re- 
newal note which was taken up on September 30, 1929, 
and merged in the $10,000 note. To trace all the notes 
through the accounts of the banks and the oral testimony 
would unduly prolong this opinion. No valid controversy 
can arise from the evidence that the ultimate facts are as 
we have stated them. 

The claim of the receiver against the Beatrice bank may 
be said to be based upon two of the notes at all times held 
by the Beatrice bank as collateral to notes number 72, its 
renewal, number 1732, and, after September 30, 1929, as 
collateral to number 3003, which was the $10,000 merged 
note heretofore referred to. These two notes were the 
Bernadt note of $2,500 and the Goeller & Tatro note for 
$2,600. It is claimed by the receiver that on July 9, 1929, 
and July 3, 1929, respectively, they were taken back into 
the Hinds State Bank, and credit was given to Hinds 
personally for them, so that on September 30, 1929, the 
Hinds State Bank owned them (together with the Hiatt 
note for $1,100) according to the records of the Hinds 
bank. The above facts were testified to by an auditor for 
the banking department, who testified, however, that while 
the Hinds bank records showed that it owned these notes 
on September 30, 1929, they were at that moment “in the 
hands of the Beatrice National Bank as collateral to the 
bills payable of the Hinds bank—what note, I don’t know.” 
On cross-examination of the witness it was developed 


VOL. 129] JANUARY TERM, 1935 5 
Luikart v. Beatrice Nat. Bank 


that the Hinds bank records did not show affirmatively 
that Hinds was given credit for these collateral notes and 
that the testimony on that point was speculative. The 
witness claimed to arrive at the conclusion by deduction, 
by some process of elimination, which the trial court did 
not accept, nor do we. 

The records of the Hinds bank showed positively that 
Hinds had purchased and paid that bank for these col- 
lateral notes in 1928 and owned them personally when he 
had put them up as collateral to his first $5,000 note with 
the Beatrice National Bank. It is a fair inference from 
the evidence that the Beatrice bank continued to hold them 
as collateral until they were paid by the makers and the 
proceeds applied to the debts for which they were held as 
security. Both Wallace Robertson, president of the Beatrice 
bank, and Charles N. Hinds so positively testified. 

This review is concerned with questions of fact. The 
evidence seems to us to negative any knowledge or notice 
brought home to Beatrice National Bank or its officers that 
Hinds did not have full right to pledge the collateral. The 
evidence further seems to indicate that Hinds actually 
owned these collateral notes. The evidence does not sus- 
tain the burden on the plaintiff to prove otherwise. There 
was no evidence of any conspiracy of the two banks or by 
their officers to defraud the Hinds State Bank by means of 
the transactions. Particularly as to the acts and conduct 
of the Beatrice bank the evidence on this subject is clear. 

The trial court, who observed and heard the witnesses, 
found no liability of either defendant to the Hinds State 
Bank. We are of the opinion the judgment was right. 
It is 

AFFIRMED, 
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WILLIAM B. HOAGLAND, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 


FILED May 10, 1935. No. 29219. 


1. Habeas Corpus. A prisoner confined in the county jail under a 
commitment conforming to the judicial sentence imposed is not 
entitled to a discharge from custody on habeas corpus before 
serving his term, unless the sentence or commitment is void. 


2: In habeas corpus, the burden is on petitioner to prove 
his detention is unlawful. 
3. Errors not invalidating the sentence or commitment in 


a criminal prosecution are unavailing for the discharge of the 
prisoner on habeas corpus. 

4. Evidence. The judicial record of the sentence in a criminal 
prosecution, or a duly certified copy thereof, is the best evi- 
dence of the penalty imposed for the offense committed. 

5. Habeas Corpus. Where each of two commitments directing im- 
prisonment of a convicted offender for 30 days was issued by a 
municipal judge who subsequently wrote on each of the writs, 
which were fastened together with staples, ‘“These sentences to 
run consecutively,” the prisoner, on habeas corpus, is not en- 
titled to a discharge from custody after serving 30 days, with- 
out competent proof that both sentences did not require im- 
prisonment for 60 days. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Affirmed. 


Johnsen, Gross & Crawford, for appellant. 


William H. Wright, Attorney General, Milton C. Murphy 
and D. E.. O’Brien, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE, and CARTER, JJ. 


ROosE, J. 

William B. Hoagland petitioned for 4 writ of habeas 
corpus and for an order releasing him from the Douglas 
county jail on the alleged ground that he was therein un- 
lawfully deprived of his liberty. The writ was issued and 
petitioner was taken before the district court, where there 
was a hearing upon the petition, the sheriff’s return, the 
evidence adduced and the arguments of counsel. The dis- 
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trict court found that petitioner was not unlawfully de- 
prived of his liberty and remanded him to the custody of 
the sheriff. From that judgment he appealed. 

The sheriff detained petitioner under two commitments 
fastened together with staples. The commitments were 
issued by Lester Palmer, judge of the municipal court of 
Omaha, January 16, 1934. Each on its face bore this 
entry: “These sentences to run consecutively and not con- 
currently. Lester Palmer.” Each of the entries was made 
by Lester Palmer in the office of the county jail January 
17, 1934. Both commitments directed the sheriff to re- 
ceive and keep Hoagland until discharged by due course of 
law. One of the commitments stated that Hoagland had 
been charged with having unlawful possession of intoxi- 
cating liquor, that he had been found guilty and that he 
had been sentenced to serve a term of 30 days in the 
county jail. The other commitment was the same, with 
the exception that the charge was operating a motor 
vehicle while under the influence of intoxicating liquor. 
After imprisonment of 30 days, Hoagland claimed the 
sentences ran concurrently; that he had served his full 
term under both commitments; that the entries, “These 
sentences to run consecutively,” were void; that further 
detention was unlawful and that he was entitled to his 
liberty. The law has been stated as follows: 

“A prisoner held under a process in due form issued 
upon a judgment cannot obtain his discharge by habeas 
corpus, unless the judgment is void, and not merely void- 
able.” In re Application of Walker, 61 Neb. 803. 

“In an original application for a writ of habeas corpus 
whereby the plaintiff seeks his discharge from the custody 
of an officer holding a warrant or commitment regular on 
its face, it devolves upon the plaintiff to show that his de- 
tention is unlawful. Failing to do so, the application will 
be dismissed and the plaintiff remanded to the custody of 
the officer holding the authority for his detention.” In re 
Page, 89 Neb. 299. 

“On habeas corpus the inquiry is confined to matters 
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which are jurisdictional, mere irregularities or errors, 
however gross, which do not render the proceedings a 
nullity, not being considered.” Keller v, Davis, 69 Neb. 
494, 

If the sentences or judgments required Hoagland to 
serve two terms of 30 days each, one term to follow the 
other, both terms were not served. If such were the 
judgments, the entries quoted from the commitments and 
the commitments themselves were not at variance with the 
sentences pronounced by the judge of the municipal court. 
The burden was on Hoagland to prove he was sentenced to 
imprisonment for 30 days only for both offenses. The 
judicial record of the sentences in the criminal prosecution 
or a duly certified copy thereof is the best evidence of the 
penalties imposed for the offenses committed. Myers v. 
Fenton, 121 Neb. 56. A judicial record or copy of formal 
judgments was not produced or offered. There was, how- 
ever, a stipulation to the effect that Hoagland was arrested 
January 14, 1984; that he was charged with the two 
offenses already stated; that he appeared with his attorney 
in the municipal court at Omaha January 16, 1934; that 
evidence was adduced by the state, accused making no de- 
fense; that he was sentenced on both charges at the same 
time, the first sentence being 30 days in the county jail 
for having unlawful possession of intoxicating liquor and 
the second being 30 days in the county jail for operating a 
motor vehicle while under the influence of intoxicating 
liquor; that a sentence was written, “Thirty days in the 
county jail,” across the back of each complaint by Lester 
Palmer; that the complaints were the bases of the com- 
mitments. 

The evidence does not prove that the sentence, “Thirty 
days in the county jail,’ written across the back of each 
complaint, was the only judicial record of the sentences. 
The stipulated assertion that the complaints were the bases 
of the commitments was an erroneous conclusion of law. 
The commitments were based on the sentences or judg- 
ments after complaints, trial and conviction. There was 
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no competent evidence that either sentence or either com- 
mitment was void, or that the entry on both commitments, 
“These sentences to run consecutively,’ as made by the 
municipal judge who imposed the sentences and issued the 
commitments, did not conform to the sentences actually 
pronounced. The entries in connection with the commit- 
ments imported imprisonment for 60 days. The coneclu- 
sion is that the record fails to show petitioner was unlaw- 


fully deprived of his liberty. 
AFFIRMED. 


EDITH C. ROGERS, APPELLANT, V. FLOSSIE J. BROWN, AP- 
PELLEE. 


FILED May 10, 19385. No. 29261. 


1. Automobiles: LraBILITY TO GUESTS: GROSS NEGLIGENCE. “In 

. the law providing that an unintoxicated motorist shall not be 
liable in damages to a guest except for ‘gross negligence,’ that 
term means negligence in a very high degree, or the absence of 
even slight care in the performance of a duty.” Gilbert v. 
TUE, 125 Neb. 731. 

REMEDY. The remedy of a motorist’s guest 
for nea livence resulting in personal injuries, as protected by 
the constitutional provision that “every person, for any injury 
done him in his lands, goods, person, or reputation, shall have 
a remedy by due course of law,” was not taken away by the 
guest law. Const. art. I, sec. 138; Comp. St. Supp. 1933, sec. 
39-1129. 

3. Appeal: PEREMPTORY INSTRUCTION. “In reviewing a peremptory 
instruction in favor of defendant, issuable facts, which the 
evidence in fayor of plaintiff tends to prove, will be regarded as 
established.” Gilbert v. Bryant, 125 Neb. 731. 

4, Automobiles: Duty oF Motorist. The duty of a motorist at a 
congested intersection in publie streets is comimens ure te with 
the danger to himself and others. 


5. It is the duty of the driver of a motor 
gehiele. in a congested area in public streets to keep a lookout 
for traffic signals and to comply with traffic regulations 
adopted by statute and ordinance. 

- 6. TRAFFIC SIGNALS. Traffic signals at congested public 
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street crossings call attention of motorists to danger, law and 
duty. 


Gross NEGLIGENCE: PrRooF. A series of proved acts 
committed by a motorist who, near and in a congested inter- 
section in public streets, violated a traffic signal, disobeyed 
traffic regulations adopted by statute and ordinance and drove 
her automobile against another car, held evidence of gross 
negligence. 

Duty oF Gugst. ‘Ordinarily, the guest passenger in 
an automobile has a right to assume that the driver is a rea- 
sonably safe and careful driver; and the duty to warn him 
does not arise until some fact or situation out of the usual and 
ordinary is presented.” Lewis v. Rapid Transit Lines, 126 Neb. 
158. : 

9. Negligence. Where separate, independent acts of negligence by 
different persons combine to produce a single injury, each par- 
ticipant is liable for resulting damages, though one of them 
alone might not have caused the injury. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


Frank S. Howell and George M. Tunison, for appellant. 
Ziegler & Dunn and William Stalmaster, contra. 


Heard before Goss, C. J., RoSE, Goop, EBERLY, DAy, 
PAINE and CARTER, JJ. 


RosgE, J. 

Edith C. Rogers, plaintiff, while a gratuitous guest in an 
automobile owned and operated by Flossie J. Brown, de- 
fendant, was injured when it collided with another car at 
the intersection of Farnam street and Turner boulevard in 
the city of Omaha, February 27, 1932, and brought this 
action to recover resulting damages in the sum of $8,300, 
charging defendant with gross negligence causing the 
collision. 

The petition contains two causes of action, one for per- 
sonal injuries to plaintiff and the other for expenses and 
liabilities incurred by her husband for her medical and 
hospital care, the claim therefor having been assigned to 
her. The charges of gross negligence are elaborately 
pleaded in the petition, but may be outlined as follows: 
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Violation by defendant of statute and city ordinances in so 
operating her car, without regard to the condition of 
traffic, as to endanger life and limb of other persons; in 
passing in a congested intersection other vehicles going in 
_ the same direction; in driving faster than 12 miles an hour 
while attempting to cross an intersection in a congested 
district; in disregarding the traffic signal “slow” near an 
intersection congested with traffic; in failing to signal 
other motorists of her intention to pass in the intersection 
cars going in the same direction; in neglecting to apply 
brakes or to change defendant’s course in the presence of 
danger in order to prevent a collision. The defenses inter- 
posed by defendant are summarized by her as follows: 

“Defendant’s answer to said petition is a general denial, 
together with a further allegation that the plaintiff at no 
time, up until the occurrence of the accident, made any 
complaint, protest or objection to the defendant with 
reference to the manner or speed at which defendant was 
driving the car, and did not direct defendant’s attention to 
any approaching car until possibly one or two seconds 
before the accident actually occurred.” 

The reply to the answer was a general denial. After 
plaintiff introduced her evidence and rested, defendant 
moved for a directed verdict in her favor on the ground 
that gross negligence of the latter as the cause of the 
collision was not proved. This motion was sustained and 
from a resulting dismissal of the action plaintiff appealed. 

The question presented by the appeal is the sufficiency 
of the evidence to make a prima facie case in favor of 
plaintiff for the consideration of the jury, notwithstanding 
the statute providing that an unintoxicated owner or 
operator of a motor vehicle shall not be liable in damages 
to a gratuitous guest except for gross negligence. Comp. 
St. Supp. 1933, sec. 39-1129. The term “gross negligence” 
as thus used has been defined to mean “negligence in a 
very high degree, or the absence of even slight care in the 
performance of a duty.” Morris v. Erskine, 124 Neb. 754; 
Gilbert v. Bryant, 125 Neb. 731; Swengil v. Martin, 125 
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Neb. 745; McDonald v. Wright, 125 Neb. 871; Sheehy v. 
Abboud, 126 Neb. 554; Thurston v. Carrigan, 127 Neb. 
625. The remedy of a motorist’s guest for negligence re- 
sulting in personal injuries, as protected by the constitu- 
tional provision, that “every person, for any injury done. 
him in his lands, goods, person, or reputation, shall have a 
remedy by due course of law,” was not taken away by the 
guest law. Const. art. I, sec. 18; Comp. St. Supp. 1933, 
sec. 39-1129. The legislature merely changed the degree 
of proof essential to a recovery for damages. “In review- 
ing a peremptory instruction in favor of defendant, issu- 
able facts, which the evidence in favor of plaintiff tends to 
prove, will be regarded as established.” Gilbert v. Bryant, 
125 Neb. 731. Proper inferences from such facts may be 
considered also. With these rules of law in mind, the 
testimony on the issue of gross negligence requires judi- 
cial scrutiny. 

The evidence adduced by plaintiff tends to prove the 
following facts: Farnam street, Omaha, runs east and 
west and is 100 feet wide between curbs, with two street 
car tracks extending lengthwise near the center. Turner 
boulevard, 66 feet wide between curbs, runs nearly north 
and south and crosses Farnam street almost at right 
angles. Both are main public thoroughfares carrying 
heavy traffic. On the evening of February 27, 1932, Edith 
C. Rogers, plaintiff, and her husband, dined with Flossie J. 
Brown, defendant, and her husband. After dinner, de- 
fendant, in a five-passenger Dodge sedan owned and oper- 
ated by her, with her husband and with plaintiff and the 
latter’s husband as gratuitous guests, started with them 
for their home. The men occupied the rear seat. Plaintiff 
sat in the front seat beside defendant. The latter drove 
into Farnam street from the south and turned west on the 
north side. Not far from the center of the intersection of 
Farnam street and Turner boulevard, close to the north 
rail of the north street car track, the Dodge sedan collided 
with a car operated by Harry Hodge who had driven east 
on the south side of Farnam street and had made a left 
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turn across the street car tracks, intending to go from the 
intersection north on Turner boulevard. As a result of 
the collision plaintiff suffered personal injuries and pecu- 
niary damages. The streets were dry. Darkness had 
come on, but there were street lights at the crossing and 
there were headlights on each of the colliding cars. 

As defendant approached the intersection cars were 
coming towards it from north, south, east and west. 
When within perhaps 200 feet of the crossing, defendant 
was following three or four other cars going west on the 
north side of Farnam street in the same line of travel. 
When approximately 100 feet east of Turner boulevard, de- 
fendant said the slow drivers made her tired. She turned 
south, still on Farnam street, out of her line of travel, 
passed some of the cars in front of her at a speed of 18 or 
20 miles an hour, while one of the cars at least was in the 
intersection, and swerved slightly to the northwest from 
the street car tracks toward the line of travel she had 
left. The right front corner of defendant’s sedan struck 
the right side of Hodge’s car. In turning to pass the line 
of cars ahead, defendant increased her speed to 18 or 20 
miles an hour. She exceeded the speed limit of 12 miles 
an hour at the crossing; failed to sound her horn while 
passing the cars in front, without knowing which way they 
would go from the intersection; did not apply brakes or- 
change her course to avoid a collision; operated her car at: 
a speed greater than was reasonable and proper in view 
of the traffic. 

Defendant violated the traffic signal, “slow,” and traffic 
regulations adopted by statute and proved ordinances. 
Hodge’s car, with headlights, coming east on the south 
side of Farnam street into the intersection and turning 
north, was-in plain view of defendant. Nevertheless she 
said at the scene of the collision, referring to Hodge, “I 
didn’t see that fellow. Where did he come from?” An 
impact from a car under control in the rear of defendant’s 
sedan after the collision was averted by prompt applica- 
tion of brakes on the former. 
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The evidential facts narrated are considered established 
for the purpose of testing the sufficiency of the evidence to 
make a prima facie case in favor of plaintiff for the con- 
sideration of the jury on the issue of gross negligence. 

A congested intersection in public streets is a place of 
danger, if traffic signals and regulations adopted by statute 
and ordinance are violated. The duty of a motorist at 
such a place is commensurate with the danger to himself 
and others. It is the duty of the driver of an automobile 
in a congested area to keep a lookout for traffic signals and 
to comply with traffic regulations adopted by statute and 
ordinance. The traffic signal, “slow,” on Farnam street 
east of the intersection near Turner boulevard called at- 
tention of motorists to danger, law and duty. From facts 
which the evidence tends to prove, it may fairly be inferred 
that the accident would not have happened, except for de- 
fendant’s negligent violations of a traffic signal, of traffic 
regulations and of her own duty. Her impatience with 
law-respecting motorists in front of her, with their cars 
under control, when approaching a danger zone of which 
there was warning, and her subsequent negligence implied 
a willingness to disregard the traffic signal, traffic regula- 
tions and duty. The negligent acts of defendant in the 
series established for the purposes of review, under the 
circumstances disclosed by the record, evidenced the ab- 
sence of even slight care in the performance of duty, and 
“gross negligence.” 

The defense that the guest negligently violated her duty 
to warn the driver of danger and to complain of the 
manner in which the car was being operated does not, as a 
matter of law, defeat plaintiff’s claim for damages. The 
following rule was recently adopted: 

“Ordinarily, the guest passenger in an automobile has a 
right to assume that the driver is a reasonably safe and 
careful driver; and the duty to warn him does not arise 
until some fact or situation out of the usual and ordinary 
is presented.” Lewis v. Rapid Transit Lines, 126 Neb. 158. 

Imminent danger from defendant’s negligence arose 
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when Hodge attempted to make a left turn at the inter- 
section. To his approaching car plaintiff called the at- 
tention of defendant, who did not change her course or 
apply the brakes to prevent a collision. There was little 
time, however, for either warning or for avoiding the 
accident after Hodge turned northward in the intersection 
in which defendant was exceeding the speed limit and 
passing other cars going in the same direction. The 
issues of warning and complaint raised, at most, questions 
for the jury and did not justify the nonsuit. 

The evidence does not show as a matter of law that 
what Hodge did at the time was the sole. cause of the 
collision. He testified in effect that, before turning to the 
north, he indicated his purpose to do so by opening the 
door on that side of his car and extending his left arm. 
If he was guilty of negligence, it concurred with that of 
defendant to produce the collision and cause the resulting 
damages. It is well-settled law that, where separate, in- 
dependent acts of negligence by different persons combine 
to produce a single injury, each participant is liable for 
the resulting damages, though one of them alone might 
not have caused the injury. Schweppe v. Uhl, 97 Neb. 328; 
Robertson v. Chicago, B. & Q. R. Co., 108 Neb. 569; Koehn 
v. City of Hastings, 114 Neb. 106; O’Neill v. Rovatsos, 114 
Neb. 142; Olson v. Hansen, 122 Neb. 492; Zielinski v. 
Dolan, 127 Neb. 153. 

Though the ruling of the trial court in directing a ver- 
dict in favor of defendant was ably and confidently de- 
fended in argument as sound, the better view of the evi- 
dence and the law seems to be that plaintiff made a prima 
facie case for the consideration of the jury. The judgment 
is therefore reversed and the cause remanded for further 
proceedings. 

REVERSED. 
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ETOILY COOK, APPELLEE, V. SAMUEL M. PATTERSON, APPEL- 
LANT. 


FILED May 10, 1935. No. 29184. 


Jury. “Jurors may not state to -fellow jurors, while considering 
their verdict, facts relative to issues in the case within their 
own personal knowledge, but not of the evidence introduced. 
They should make the same known during the trial, and, if de- 
sired, testify as witnesses.” Ewing v. Hoffine, 55 Neb. 181. 


APPEAL from the district court for Furnas county: 
CHARLES E. ELDRED, JUDGE. Reversed. 


Clarence A. Davis, Wilber Aten and John F. Fults, for 
appellant. 


Stevens & Stevens, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAy, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This was an action brought by the appellee (plaintiff) 
against the defendant (appellant) in the district court for 
Furnas county, Nebraska, for damages for personal in- 
juries arising out of an automobile accident alleged to 
have been caused by the negligent operation of the auto- 
mobile of the defendant. 

A trial to a jury resulted in a verdict and judgment for 
plaintiff. From the order of the trial court overruling his 
motion for a new trial, the defendant appeals. 

The appellant’s brief presents two questions for our 
consideration. But one of these, misconduct of the jurors, 
needs to be considered. Filed in support of a motion for 
a new trial is an affidavit of one of the jurors, which is, 
in part, as follows: 

“Calvin Beedle, being first duly sworn, deposes and says 
that on the 14th day of November, 1933, he was duly 
chosen as a juror in the above entitled case, and sat 
throughout the said trial and took part in reaching the 
jury verdict thereafter rendered. 


VoL. 129] JANUARY TERM, 1935 17 


Cook v. Patterson 


“That about July, 1931, he was working near Edison, 
Nebraska, and that in the course of his employment, he 
received a bad fall, striking the ground and injuring his 
head and among other things fracturing his skull and in- 
juring his head at about the same place Mrs. Cook’s head 
was hurt; that he suffered severe pain from this accident 
for several months after it happened; that he has never 
completely recovered from the accident; that his head is 
still sore and painful and he cannot now touch the place 
where the fracture occurred without pain; that he was 
paid compensation and he finally settled for these injuries, 
although they still cause him trouble; that the doctor who 
took care of him was Dr. Miller at Arapahoe, Nebraska, 
and that the doctor says that at sometime in the future he 
may still have trouble with his head injury and some day 
may have to have an operation. 

“That some of the jurors knew that he had had this in- 
jury and asked him about it in the jury room and he told 
them all of the foregoing things and told them that in his 
opinion it was too soon to tell how much Mrs. Cook was 
hurt, that nobody could tell about such an injury for a 
year or two; that it would be better to adjourn the trial a 
year and wait and see how much she was hurt; that in 
arriving at a verdict he considered his personal experience 
and the knowledge of his own injury and the seriousness 
of a skull fracture as he knew it from his own case; that 
some of the other jurors whose names affiant does not 
know said in the jury room that they knew Mrs. Cook and 
knew about her condition and she had been different ever 
since the accident, and that they did not think she ever 
had been ‘quite right’ since the accident, and that they 
didn’t think she was now, and that these statements were _ 
discussed by the jury in the course of arriving at a ver- 
dict.” 

Supporting affidavits are contained in the bill of excep- 
tions, and there is no opposing proof. 

“Under modern conditions, however, a verdict must be 
based solely on the evidence introduced in the case and the 
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personal knowledge of the jurors as to the matters and 
facts involved will not be allowed to enter into their de 
liberations upon the verdict, whether such knowledge be 
the knowledge of one or of all the jurors. If a juror 
knows any fact relevant to the case he should be sworn 
and give his testimony in open court. * * * This general 
rule is based on the principles that the relevancy and 
competency of all evidence should be passed on by the 
court before being submitted to the jury; that testimony 
can only be legally given under oath, and with the right to 
have it sifted by cross-examination by the adverse party, 
and met by countervailing proof; and that the court and 
parties have the right to know upon what evidence the 
verdict was rendered.” 17 Standard Ency. of Procedure, 
537-539. 

These general principles were approved, and the limits 
of the doctrine were laid down by Reese, C. J., in Harris 
v. State, 24 Neb. 803. 

In Ewing v. Hoffine, 55 Neb. 131, this court announced 
the rule applicable to the facts then before it in the follow- 
-ing form: 

“Jurors may not state to fellow jurors, while consider- 
ing their verdict, facts relative to issues in the case within 
their own personal knowledge, but not of the evidence 
introduced. They should make the same known during the 
trial, and, if desired, testify as witnesses. Wood River 
Bank v. Dodge, 36 Neb. 708; Richards v. State, 36 Neb. 1%, 
followed.” 

See, also, Chicago, B. & Q. R. Co. v. Krayenbuhl, 65 Neb. 
889; Falls City v. Sperry, 68 Neb. 420; Kelley v. Adams 
County, 113 Neb. 377; Meyer v. Omaha & C. B. Street R. 
Co., 125 Neb. 712. 

In the instant case, with the distinct and undisputed 
showing that this juror not only had this prior experience 
and knowledge, and based his approval of the verdict 
returned at least partly thereon, but that it was likewise 
used to influence his fellow jurors in arriving at their 
verdict, we are driven to the conclusion that, consistent 


VoL. 129] JANUARY TERM, 1935 19 
State Bank of Edgar v. Jordan 


with the principles announced in the cases referred to, the 
verdict and judgment must be set aside. 

The judgment of the district court is, therefore, re- 
versed and the cause remanded for further proceedings 
“according to law. 

REVERSED. 


STATE BANK OF EDGAR, APPELLEE, Vv. MERRILL P. JORDAN, 
APPELLANT. 


Fitep May 10, 1935. No. 29278. 


1. Bills and Notes: ALTERATION: RATIFICATION. ‘A material 
alteration, already made, may be ratified and adopted subse- 
quently; and in such case the instrument, as altered, will be 
pide State v. Paxton, 65 Neb. 110. 

PLEADING. Where holder of note 
that hae been cael altered without maker’s consent relies 
on ratification of such alteration, it must be pleaded. 

3. Evidence insufficient to support a pleading of ratification of a 
material alteration of a note and mortgage. 


APPEAL from the district court for Clay county: FRANK 
J. MUNDAY, JUDGE. Reversed. 


John M. Paul, Stiner & Boslaugh and L. KR. Stiner, for 
appellant. 


F.C. Radke, C. L. Stewart, John S. Logan and L. T. 
Fleetwood, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAY, PAINE 
and CARTER, JJ., and REDICK, District Judge. 


Day, J. 

The State Bank of Edgar filed a suit against Merrill P. 
Jordan and C. H. Jordan to foreclose a mortgage given as 
security for a note. The defendants filed an answer in 
which they alleged that the note was executed for 
$2,514.81, and that after the making, execution, and de- 
livery, the same was altered by the plaintiff in that the 
amount was changed to $2,614.81, which material al- 
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teration was made without the consent, authority, or 
knowledge of the defendants. The defendants further 
allege that the sheriff has in his custody the proceeds of 
the sale of the personal property of Merrill P. Jordan in 
the sum of $264, which money is his property, and he 
asked that the same be paid to him. The plaintiff filed a 
reply to the answer of the defendants and, in addition to 
denying the allegations, alleged that, upon the specific 
agreement and understanding with Merrill P. Jordan, the 
plaintiff was given the right to and did change the figures 
in the note. The property secured by the mortgage was 
converted into cash and is in the hands of a trustee ap- 
pointed by the court, and it was stipulated that if the 
plaintiff was entitled to a foreclosure the money should be 
ordered paid to him, otherwise paid to the defendant Merrill 
P. Jordan. The court found in favor of C. H. Jordan, al- 
though he had no interest in the chattels covered by the 
mortgage, and the only relief sought was an application of 
the proceeds to the indebtedness represented by the note. 
The trial court found in favor of plaintiff and ordered the 
money ($264) in the hands of the sheriff turned over to 
it as per stipulation. The defendant Merrill P. Jordan 
appears here as appellant and, for convenience, reference 
hereafter to the defendant refers to Merrill P. Jordan, as 
there is no issue in this court between the plaintiff and de- 
fendant C. H. Jordan. 

The question for our determination here is whether 
under the pleadings and the evidence the plaintiff was en- 
titled to a foreclosure of its chattel mortgage. The plain- 
tiff admits that the alteration: of the amount of a promis- 
sory note and a mortgage securing it is a material alter- 
ation. Comp. St. 1929, sec. 62-807; Foxworthy v. Colby, 
64 Neb. 216. But it is insisted that a material alteration 
may be ratified to the effect that the whole contract is 
binding. “A material alteration, already made, may be 
ratified and adopted subsequently; and in such case the 
instrument, as altered, will be binding.” State v. Pazton,. 
65 Neb. 110. 
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Ratification of a material alteration already made must 
be pleaded in order to be available to the plaintiff. In 
Erickson v. First Nat. Bank of Oakland, 44 Neb. 622, it 
was held: “Where a promissory note has been materially 
altered without the knowledge or consent of the maker, 
and the holder relies upon a subsequent ratification of the 
instrument by the maker, such ratification must be pleaded 
in order to be of any avail.” 

The language of the plaintiff’s reply is as follows: 
“Plaintiff alleges that upon the specific agreement and un- 
derstanding with Merrill P. Jordan, * * * the plaintiff was 
given the right to and did change the figures set forth in 
the note, * * * and at said time the defendant Merrill P. 
Jordan said that he would tell his father, C. H. Jordan, of 
said alteration of said note, and if he disagreed or did not 
approve of said alteration, then in that event the said 
Merrill P. Jordan would come in the company of said C. H. 
Jordan to the bank, * * * and there make out the note in 
the proper amount and execute the same and deliver it to. 
said bank.” 

The reply pleads an authorization by defendant to make 
the alteration. There is no evidence to support this alle- 
gation. It was also alleged that defendant would see his 
father, C. H. Jordan, and if the father did not approve of 
the alteration, they would come to the bank and execute a 
new note for a proper amount. There is no evidence that 
C. H. Jordan, who called at the bank afterwards, ever 
ratified the alteration. This does not allege a ratification 
of the alteration by defendant. While we are of the 
opinion that the reply does not plead a ratification, the 
question is not important in this case, since the evidence 
would not support such a pleading. True, the cashier and 
the president of the bank testify that Merrill P. Jordan 
admitted that there was an error of $100, and that he 
never questioned the amount of the note, and that the first 
objection made was after the note was due. Cashier 
Martin had the conversation with defendant Merrill P. 
Jordan. President Warren testified that he overheard the 
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conversation and testified that Merrill P. Jordan agreed to 
the change and raised no objection to it. The defendant 
Merrill P. Jordan denied that he agreed to the change and 
testified that he did object. Itis argued that, although the 
burden of proof is upon the plaintiff to establish ratifica- 
tion, the evidence preponderates in its favor. But certain 
testimony of the cashier and president of the bank corrob- 
orates the defendant so strongly that we are constrained 
to hold that the evidence does not support a finding of rati- 
fication. The cashier, Martin, testified that he notified 
Merrill P. Jordan several times and he came in and talked 
to him on several occasions about the amount of the note. 
He testified that he called Merrill P. Jordan into the bank 
at his first opportunity, two or three weeks after the 
execution of the note and mortgage, and called his atten- 
tion to the fact that he had changed the note to correspond 
to the old note; that at the time defendant looked in his 
pockets and did not have the old note, and he told him to 
bring in the old note. If defendant ratified the alteration, 
what occasion could there be to look for the old note, and 
what reason could there be for the cashier to call the de- 
fendant in on several occasions to talk about the amount of 
the mortgage and the note? It would seem that the wit- 
ness, Martin, was mistaken in his testimony that the de- 
fendant ratified the alteration. The president, Warren, 
never discussed the matter with the defendant. He testi- 
fied as to conclusions he reached from overhearing his 
conversation with the cashier, Martin, that he agreed to 
the change. This witness could not remember the sub- 
stance of the conversation, and in view of the other evi- 
dence we conclude that he was mistaken. In view of these 
conclusions, the judgment of the trial court must be re- 
versed and remanded for new trial. 
REVERSED. 
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WarRD McDOoOWELL, APPELLEE, V. METROPOLITAN LIFE IN- 
SURANCE COMPANY, APPELLANT.* 


FILED May 10, 19385. No. 29238. 


Courts: EStTopreL. It is a settled principle of law that, if a de- 
fendant contests a suit on one ground ina municipal court, he 
cannot in the district court set up a different defense. He is 
estopped from mending his hold. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Clinton J. Campbell and John J. Wilson, contra. 


Heard before Goss, C. J., ROSE, Day, PAINE and CARTER, 
JJ., and LovEL 8. HasTINGS and LIGHTNER, District Judges. 


PAINE, J. : 

This is a suit brought to recover for permanent disabili- 
ties under an accident policy. The jury returned a verdict 
for the plaintiff in the sum of $642.18, and judgment was 
entered thereon, together with an attorney fee in the sum 
of $150. 

Ward McDowell took out an accident insurance policy, 
which went into effect on January 22, 1926, which pro- 
vided for a payment of $5,000 in case of death from acci- 
dent within 90 days, and for $25 weekly indemnity against 
total disability because of accidental injury. He paid the 
semiannual premiums on said policy, in the sum of $9.90, 
until he was injured, Sunday, April 5, 1931. This oe- 
curred while he was driving his automobile down Eleventh 
street for recreation; another car came out of the alley 
and struck his car at about 8:15 in the evening. His knee- 
cap was broken in several places, there was a cut across 
his nose, his ankle and leg were also injured, and he re- 
mained in a cast for eight weeks immediately after the 
accident. Certain veins swelled above the cast and other 
complications arose, and phlebitis attacked his limbs, and 
he suffered great pain. He never recovered from these 
permanent injuries, and died June 18, 1934. He had be- 


*Opinion vacated. See p. 764, post. 
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gun this action before he died, and it has been revived in 
the name of his wife as administratrix. The defendant 
company continued payments under the insurance policy 
of $25 a week until March 19, 1933, and then discontinued 
all payments, and urged the insured to change to partial 
disability payments, which would pay only half the amount 
of total disability; the policy providing that, when the 
insured went on partial disability, such payments would 
terminate at the end of 26 weeks, which was what the 
company desired. 

This action was first brought by the plaintiff in the 
municipal court in Lincoln, and from a judgment in that 
court an appeal was taken to the district court, and there 
for the first time the defendant company set up as one of 
its defenses that the insured had changed his occupation, 
and that a premium that he was paying would have pur- 
chased an indemnity of about $20.84 under the occupation 
which he was following at the time of his injury. 

In the reply filed in the district court, paragraph 2 
reads: ‘Further replying plaintiff alleges that the defend- 
ant has waived its right and also is estopped by its acts 
to set up its pretended defense that plaintiff has changed 
his occupation to a more hazardous one and that such 
change has reduced the amount of indemnity to which 
plaintiff is entitled, as set out in paragraph 2 of its 
answer, for the reason that defendant pleaded no such 
defense in the lower court from which this case comes on 
appeal; and for the further reason that defendant, with 
full knowledge of the character of the plaintiff’s occupa- 
tion, recognized its liability to him in the amount of $25 
per week for his total disability and made payment of said 
amount to this plaintiff to the 19th day of March, 1933, 
and also collected and retained premiums from this plain- 
tiff on the basis of such indemnity liability, and that de- 
fendant cannot now avail itself of the contention that 
plaintiff at the time of the accident had changed his occu- 
pation and thereby reduced the indemnity due him under 
his policy.” 
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In the evidence it is shown that the defendant insurance 
company regularly paid the weekly indemnity of $25 a 
week from April 5, 1931, to March 19, 1933, and at no 
time made any point of any change in deceased plaintiff’s 
occupation. The company then offered partial disability. 

The plaintiff insists that defendant is estopped from in- 
terposing in the district court, for the first time, the de- 
fense of change of occupation. ‘‘Where a party gives a 
reason for his conduct and decision touching anything in- 
volved in a controversy, he cannot, after litigation has 
begun, change his ground, and put his conduct upon an- 
other and a different consideration. He is not permitted 
thus to mend his hold.” Mitchell v. Brotherhood of Loco- 
motive Firemen and Enginemen, 103 Neb. 791. See, also, 
Hamblin v. Equitable Life Assurance Society, 124 Neb. 
841; First State Bank of Overton v. Stephens Bros., 74 
Neb. 616; Continental Ins. Co. v. Waugh, 60 Neb. 348. 

“If a person before suit refuses to satisfy a demand for 
particular reasons stated by him to the plaintiff, he will 
not be permitted after litigation has commenced to change 
his ground and defend upon entirely different considera- 
tions.” Hilmer v. Western Travelers Accident Ass’n, 86 
Neb. 285. 

In the old case of Ballou v. Sherwood, 32 Neb. 666, Chief 
Justice Cobb, in a 47-page opinion, suggests that the 
change in that case was a mere afterthought, suggested by 
the pressure and exigencies of the case, and that a party 
is estopped from changing his ground by a settled principle 
of law. 

The defendant insists that estoppel cannot avail unless 
it can be shown that the defendant knew all the facts in 
regard to plaintiff’s claim at the time it filed its answer in 
the municipal court. Without admitting this claim to be 
true, we are satisfied that the evidence does disclose that 
defendant was acquainted with the facts at that time. 

The shift in position of the defendant in the case at bar 
is one that cannot be allowed, for after litigation has be- 
gun a defendant is not permitted to base his defense upon 
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a different state of facts; in other words, he is not per- 
mitted to mend his hold. 

This being our holding, it is not necessary to consider 
the other errors set out in the new and additional grounds 
of defense. There being no prejudicial error, the judg- 
ment of the district court is affirmed, and as an attorney 
fee of $150 was allowed in the district court we will allow 
an additional attorney fee in this court of $75. 

AFFIRMED. 


LINCOLN SAVINGS & LOAN ASSOCIATION, APPELLANT, Vv. 
LOUIS MANN ET AL., APPELLEES. 


FILED May 10,1985. No. 29298. 


1. Fraudulent Conveyances: BURDEN OF Proor. A deed by a hus- 
band and wife to the sister of the wife is presumptively 
fraudulent as to an existing creditor, and in litigation between 
the creditor and the parties to the conveyance on that issue, 
the burden is on the latter to establish the good faith of the 
transaction by a preponderance of the evidence. 

CREDITORS’ SuIT: PLEADING. In a creditor’s suit at- 

tacking a voluntary conveyance of realty by a judgment debtor 

to his wife’s sister, the petition may be sufficient without charg- 
ing an intent to hinder and delay creditors in literal terms 
where the facts pleaded are sufficient to show such an intent. 

“EXISTING CREDITOR.”’ In a suit to cancel a deed from 
a judgment debtor to his wife’s sister and to subject the land 
to the payment of a deficiency judgment on the ground that 
the deed was fraudulent or made to hinder and delay creditors, 
evidence that when it was executed the judgment debtor owed 
the plaintiff a debt partially secured by an unsatisfied mortgage 
on other land may be sufficient to show that plaintiff was then 
a creditor. 

4. Evidence examined on a trial de novo and the conveyance of 
land from a judgment debtor to his wife’s sister held void as to 
an existing creditor. 


APPEAL from the district court for Cheyenne county: 
J. LEONARD TEWELL, JUDGE. Reversed, with directions. 


Paul Martin, I. D. Beynon and Willis R. Hecht, for ap- 
pellant. 
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E. L. Hyde, contra. 


Heard before Goss, C. J., RoSE, Goop, Day, PAINE and 
* CARTER, JJ., and REDICK, District Judge. 


CARTER, J. 

This is a suit in the nature of a creditor’s bill brought 
by the Lincoln Savings & Loan Association, appellant, to 
set aside a deed to half of two lots in Sidney, Nebraska, 
and to subject it to execution on a judgment in its favor 
against Louis Mann, the grantor, on the ground that the 
deed was fraudulent as to creditors. The parties named 
as defendants consisted of Louis Mann and Blanche Mann, 
grantors, and the grantee, Carrie M. Martin, who is a 
sister of Blanche Mann. In a former suit to foreclose a 
mortgage on the other half of the two lots involved in this 
action, the appellant had previously recovered a deficiency 
judgment for $2,730.65, upon which execution had been 
issued and returned unsatisfied. The purpose of the suit 
at bar was to cancel the deed given by Louis Mann and his 
wife, Blanche Mann, and to subject the property covered 
thereby to the payment of the indebtedness evidenced by 
the deficiency judgment. 

The defenses set up were as follows: That there was 
an absence of fraud or a purpose to delay creditors, and 
that the deed was given as payment for previous cash loans 
made by Carrie M. Martin. On a trial of the case, the 
trial court found generally for the defendants and plaintiff 
appeals. 

It is the well-settled law of this state that conveyances 
between close relatives are presumptively fraudulent as to 
an existing creditor, and that, in litigation between the 
creditor and the parties to the conveyance over its alleged 
invalidity, the burden is on them to establish the good 
faith of the transaction by a preponderance of the evi- 
dence. Lincoln Trust Co. v. Sweeney, 124 Neb. 686; 
Christensen v. Smith, 123 Neb. 388. 

That a sister-in-law is a relative within the meaning of 
the above rule cannot be questioned. In Marcus v. Leake, 
4 Neb. (Unof.) 354, this court held: “The contention of 
plaintiff in error seems to be that a brother-in-law is not 
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a relative within the meaning of the rule referred to. We 
are unable to accept this view. There can be no doubt 
that a brother-in-law comes within the recognized and - 
well-settled meaning of the word ‘relative.’” 

The appellees contend that the petition of the appellant 
does not plead that the alleged fraudulent conveyance was 
made to “hinder and delay” the creditors of the appellees, 
but only pleads that said conveyance was made to “de- 
fraud” such creditor, and that, if such conveyance was 
made as security for a debt, it would not “defraud,” but 
would “hinder and delay” only. It is necessary for us to 
examine the facts pleaded rather than the conclusions of 
the pleader to determine the sufficiency of the petition in 
this respect. The reasoning contained in the case of Peter- 
son v. Wahlquist, 125 Neb. 247, is very much in point, viz.: 
“To justify the dismissal of the cause, defendants argue 
that the petition is fatally defective in failing to plead in 
direct terms active fraud, fraudulent intent and an abso- 
lute liability of the stockholder when he parted with title 
to his real estate. This position doesnot seem to be ten- 
able. * * * The petition, in literal terms, does not charge 
fraud or fraudulent intent on the part of the grantor. It 
does charge that, without consideration, the husband vol- 
untarily conveyed his realty to his wife at a time when he 
had existing creditors whose claims were subsequently 
reduced to judgment, execution issued and returned un- 
satisfied for the want of property whereon to levy. * * * 
We think the petition, when liberally construed, states a 
cause of action, because it states facts which would entitle 
plaintiff to recover, unless defendants establish the bona 
fides of the transaction by a preponderance of the evi- 
dence.” In Rhoads v. Columbia Fire Underwriters Agency, 
128 Neb. 710, this court has held: “To maintain a civil 
action under our Code, it is not essential that the action be 
denominated either an action at law or in equity, nor that 
it be given any particular name. If the litigant pleads 
facts, and they constitute a cause of action or defense, the 
courts are bound to award the relief due.” 
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The contention is also made that, as the appellant held 
‘a mortgage on other real estate to secure the debt, it was 
not an existing creditor within the meaning of the rule. 
In Christensen v. Smith, supra, it was held: “The plea that 
grantor was not a creditor of plaintiff when the deed was 
executed and that he was therefore at liberty to transfer 
to his children the title to his land was not established as 
a defense. As early as 1920 grantor owed plaintiff ap- 
proximately $21,000, a debt partially secured by an un- 
satisfied mortgage on a tract of land other than the farm 
involved herein. The deed was executed June 17, 1929. 
At that time grantor was under obligation to pay the 
mortgage indebtedness in full but never did so. Under the 
circumstances the better view is that grantor was a debtor 
and plaintiff a creditor when the deed was executed.” We 
therefore hold that appellees were debtors and appellant a 
creditor when the conveyance in question was made. 

Upon a trial de novo, does equity require the setting 
aside of the deed as to the appellant? To determine this, 
it will be necessary to determine the circumstances sur- 
rounding the giving of the deed and the evidence in con- 
nection therewith. 

The record discloses that Louis Mann, the appellee, ob- 
tained title to the north half of lots 7 and 8, block 19, 
original town of Sidney, Nebraska, on February 5, 1920. 
On the same day he and his wife executed and delivered to 
the Lincoln Savings & Loan Association, the appellant, a 
mortgage in the sum of $4,500, covering the above de- 
scribed property. On October 12, 1921, appellee obtained 
title to the south half of lots 7 and 8, block 19, original 
town of Sidney. On April 6, 1928, the appellee and his 
wife executed and delivered a mortgage on all of lots 7 and 
8, block 19, original town of Sidney, to the American Bank 
of Sidney in the sum of $5,500. On October 24, 1928, the 
appellee applied in writing to the appellant for a loan of 
$6,750 on the whole of lots 7 and 8, hereinbefore fully 
described, and the same was approved. On November 5, 
1928, appellee and his wife executed and delivered a note 
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and mortgage to the appellant, Lincoln Savings & Loan 
Association, in the sum of $6,750, which through error 
covered the north half only of lots 7 and 8, block 19, 
original town of Sidney, the proceeds being used to pay 
the balance due on the original $4,500 loan and all of the 
$5,500 mortgage owing the American Bank of Sidney. 

The appellant, Lincoln Savings & Loan Association, 
commenced a foreclosure action on its mortgage of $6,750 
on November 15, 1930, obtained a decree on January 23, 
1931, in the sum of $7,092.44, which was adjudged to be a 
first lien on the north half of lots 7 and 8, as previously 
described, and the property sold at judicial sale to appel- 
lant for $5,000, which sale was confirmed by the court on 
November 30, 1931. A deficiency judgment was entered 
on September 10, 1932, in the sum of $2,730.65. On July 
15, 1931, while the suit was pending, the appellee filed for 
record in Cheyenne county a deed to the south half of said 
lots 7 and 8, signed by himself and wife in favor of Carrie 
M. Martin, the deed being dated as of March 1, 1931. An 
execution was issued out of the district court for Cheyenne 
county against the appellee on the deficiency judgment on 
March 6, 1938, and the same was returned wholly un- 
satisfied. 

The evidence on behalf of appellees shows that, for 
some time prior to March 1, 1931, Louis Mann had been 
in a bad physical and mental condition that necessitated 
much medical and hospital expense; that his wife, Blanche 
Mann, had difficulty in paying these expenses, and that 
she had borrowed considerable sums from her sister, 
Carrie M. Martin, of Denver, Colorado; that she had re- 
ceived the money in cash and had given no receipts for it; 
that the money had been furnished to Carrie M. Martin by 
her daughters who were working in Denver; that the 
total of said amounts was about $1,000; and that the deed 
in question had been given in consideration of this amount. 

The evidence of the appellant shows that Carrie M. 
Martin lived in Denver, Colorado; that her husband was 
a farmer in Kansas, and that he had lost his farm by: fore- 
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closure during the times herein mentioned; that the said 
Carrie M. Martin was dependent upon her daughters and 
son for support, and that she admitted over her signature 
that the transfer of the real estate was made to her for the 
convenience of Louis Mann and Blanche Mann and be- 
cause Mann had some judgments against him, and that 
Mann was still the real owner of the property. Carrie M. 
Martin was not. called as a witness. The evidence further 
shows that Mann and his wife were trying to sell or rent 
the property after the deed to Carrie M. Martin had been 
placed of record. The record further shows that the deed 
was recorded by Louis Mann or Blanche Mann and fails 
to show that Carrie M. Martin ever had the deed in her 
possession prior to the recording thereof. 

Upon a consideration of the whole evidence, we are con- 
vinced that the good faith of this conveyance has not been 
shown by the degree of proof required by the law. The 
burden of proof is upon the appellees to show the good 
faith of the transaction. This they have failed to do. 
After a consideration of all the evidence, we conclude that 
the decree of the trial court was wrong. The judgment 
below is reversed and a decree will be entered in this 
court canceling the deed as to this appellant given by Louis 
Mann and Blanche Mann to Carrie M. Martin, making the 
judgment for $2,730.65 and interest a lien on the property 
described in said deed, and remanding the cause and di- 
recting the district court to carry into effect the decree of 
this court. 

REVERSED. 


SECURITIES INVESTMENT CORPORATION, APPELLANT, V. 
INDIANA TRUCK CORPORATION, APPELLEE. 


Fivep May 14, 1985. No. 29269. 


1. Action. In a suit in Nebraska when the transactions occurred 
in Iowa and are so pleaded and proved, the Iowa law rules the 
decision. 


382 NEBRASKA REPORTS [VoL. 129 


Securities Investment Corporation v. Indiana Truck Corporation 


2. Statutes. Remedial statutes are liberally construed to carry out 
the intent of the legislature. 

A law is entitled to be considered remedial whether it 
remedies a defect of the common law or of a _ preexisting’ 
statute. 

4, Sales: Contract: Recorp: Notice. An acknowledgment of 
a conditional sales contract taken under section 10103 of the 
Iowa Code as amended (in chapter 6, Extra Session of 1928, 
approved March 12, 1928) makes the contract subject to record 
and to impart constructive notice, when the certificate is pre- 
ceded by the venue, “State of Iowa, County of Webster, ss,” 
when the notary signs “W. F. Rich, Notary Public,” and im- 
presses his seal on which are the words “Notary Public, Iowa,” 
even though otherwise, in the certificate or in connection there- 
with, the notary does not set out his official title. 


APPEAL from the district court for Douglas county: 
JOHN W. YEAGER, JUDGE. Affirmed. 


Francis P. Matthews and William P. Kelley, for appel- 
lant. 


H. E. Kuppinger, contra. 


Heard before Goss, C. J., GoOD, EBERLY, Day, PAINE 
and CARTER, JJ., and REbDICK, District Judge. 


Goss, C. J. 

This is an action for the conversion of a truck. After 
trial on a stipulation of facts, the court entered judgment 
for defendant, dismissing the action of plaintiff with 
prejudice. Plaintiff appealed. 

Though the facts were all stipulated, the parties re 
served the right to make legal objection to the admission 
in evidence of some of the facts. 

The plaintiff, a Nebraska corporation with its eiauotpal 
place of business in Omaha, was engaged in the business 
of purchasing notes, mortgages and other sécurities given 
to retail dealers in connection with the retail sale of auto- 
mobiles and trucks. The Indiana Truck Corporation was 
manufacturer of trucks, of Marion, Indiana. Reece Sales 
Company was a trade-name used by J. H. Reece of Ft. 
Dodge, Webster county, Iowa, a retail dealer in automo- 
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biles and trucks. David Long, a resident of Greene coun- 
ty, Iowa, was engaged in farming. 

June 24, 1929, Indiana Truck Corporation sold a par- 
ticular 1929 Indiana truck to Reece under a conditional 
sales contract, which was recorded in Webster county, 
Iowa, July 19, 1929. Under the contract the seller retained 
title until the purchaser should pay the $1,113.03 balance 
of the purchase price, due September 24, 1929. The 
registry laws of Iowa required the instrument to be ac- 
knowledged by the purchaser. The certificate of acknowl- 
edgment was in the following form: 

“State of Iowa, County of Webster, ss: On this 5th 
day of July, 1929, before me personally appeared J. H. 
Reece, trading as Reece Sales Company, to me known to 
be the person described in, and who executed the within 
and foregoing instrument and acknowledged that he exe- 
cuted the same as his free act and deed. 

“In testimony whereof, I have hereunto set my notarial 
seal at Ft. Dodge, Iowa, the day and year last above 
written. 

“Notarial seal. W. F. Rich, 

“My term will expire July 4, 1930. Notary Public.” 

The parties expressly stipulated “That said instrument 
was acknowledged July 5, 1929, at Ft. Dodge, in Webster 
county, lowa, before W. F. Rich, a duly appointed, qualified 
and acting notary public in and for Webster county, Iowa; 
that said W. F. Rich imprinted his notarial seal to said 
acknowledgment which imprint bears his name with the 
words ‘Notary Public, Iowa.’ ” 

The foregoing certificate of acknowledgment furnishes 
the main controversy, plaintiff claiming that it was de- 
fective and did not give to the recorded contract the quality 
of imparting to subsequent purchasers constructive notice 
that the title to the truck was in Indiana Truck Corpora- 
tion. The stipulation reserved to plaintiff the right to 
object to the sufficiency of the certificate of acknowledg- 
ment, which it did on the trial. The court overruled the 
objection and admitted the contract in evidence. 
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Subject to objections, it was stipulated that David Long, 
if present, would testify that he purchased the truck in 
question from Reece Sales Company on or about November 
26, 1929, without actual knowledge or notice of the exist- 
ence of the conditional sales contract and without making 
any search of the records of Webster county, Jowa. Long 
paid some cash, turned in a truck in the trade and gave a 
note for $1,257.51, secured by a chattel mortgage, for the 
balance of the purchase price of the truck. 

On November 27, 1929, Reece Sales Company duly sold 
said note and mortgage to plaintiff for $1,100 and evi- 
denced the sale by proper indorsements and assignments. 
The mortgage was filed for record in Greene county, Iowa, 
on December 7, 1929. Plaintiff had no actual notice or 
knowledge of the existence of the conditional sales con- 
tract, made no investigation of the records of Webster 
county, Iowa, and the note and chattel mortgage were sold 
and delivered to plaintiff without the knowledge, authority, 
notice or consent of the defendant. 

Indiana Truck Corporation demanded possession of the 
truck from Long and on December 18, 1929, he surrendered 
it to defendant without knowledge or consent of plaintiff. 
Before suit plaintiff demanded of defendant possession of 
the truck and the demand was refused. On December 18, 
1929, the truck was worth $1,075. 

The transactions took place in Iowa. The Iowa laws 
were duly pleaded and were stipulated in evidence. In 
these circumstances the Iowa law rules the decision here. 

Section 10101 of the Iowa Code requires the person tak- 
ing the acknowledgment to indorse upon such instrument 
a certificate setting forth “the title of the person before 
whom the acknowledgment was taken.” ’ 

Plaintiff cites the leading case of Willard v. Cramer 
(1872) 36 Ia. 22, which holds that the recording of an in- 
strument having a defective acknowledgment does not im- 
part constructive notice, and that the requirement of the 
statute that the title of the officer be set out in the certifi- 
cate is not satisfied by setting it out in the seal, because the 
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seal is no part of the certificate. It is to be noted that 
the certificate there failed to give the county,.for the court - 
said: “The certificate to the instrument in question, in 
omitting to give the county, utterly fails to comply with 
this requirement.” The supreme court of Iowa in other 
cases followed the principle laid down in Willard v. 
Cramer, supra. They developed the rule, for example, 
that even the caption, ‘State of Iowa, County of Marion, 
ss,” would not cure the defect unless there was some refer- 
ence in the certificate itself to “said county.” Reeves & 
Co. v. Columbia Savings Bank, 166 Ia. 411. Iowa cases 
cited down to 1929 continue to follow the same rule. Such 
is the situation here, as reference to the entire certificate, 
including the caption and seal, will show. Under the Iowa 
statutes and decisions, prior to the amendment hereinafter 
referred to, the acknowledgment here was too defective to 
impart constryctive notice of the recording of the instru- 
ment. 

Evidently to cure the effect on property rights of the 
strict interpretation of the acknowledgment statutes by the 
court, the legislature of Iowa, at its extra session in 1928, 
undertook to provide a remedy by the passage of the act, 
approved March 12, 1928, found in chapter 6, page 12, 
Extra Session. The following shows the law as it existed 
in section 10103 of the 1927 Code, the section as it then 
existed appearing in plain print, and the section as it was 
amended in 1928, the amending words being those itali- 
cized: 

“10108. Forms of acknowledgment. The following 
forms of acknowledgment shall be sufficient in the cases to 
which they are respectively applicable. In each case where 
one of these forms is used, the name of the state and coun- 
ty where the acknowledgment is taken shall precede the 
body of the certificate, and the signature and official title 
of the officer shall follow it as indicated in the first form 
and shall constitute a part of the certificate, and the seal 
of the officer shall be attached when necessary under the 
provision of this chapter. No certificate of acknowledg- 
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ment shall be held to be defective on account of the failure 
to show the official title of the officer making the certifi- 
cate if such title appears either in the body of such certif- 
tcate or in connection therewith, or with the signature 
thereto.” é 

Neither diligence of counsel nor our own search through 
the indexes has disclosed any case in which the Iowa court 
has passed upon the section as amended. So this case 
apparently must be one of first impression on the point. It 
will have to be determined in the light of the legal history 
of the original section, which we already have sufficiently 
sketched, of the remedy the legislature of Iowa sought by 
the amendment, and of the application of recognized legal 
principles to the language used by the legislature in the 
act. 

It may fairly be assumed in the argument that the legis- 
lature felt that the interpretation of the existing law, 
though dictated by the wording thereof and compelled by 
legal logic, often wrought a real injustice; and that the 
legislature sought a remedy, by amending the section, that 
would relax the strict rule that had theretofore bound the 
courts in their interpretation. The purpose to require 
everything to be considered from the venue to the end of 
the part of the instrument executed by the officer, including 
the impression of his seal and the words therein, was un- 
doubtedly accomplished. The question is whether the 
whole certificate can be interpreted as satisfying section 
10094 of the 1927 Iowa Code which requires the certificate 
to show “the title of the court or person before whom the 
acknowledgment was made.” 

Black, Interpretation of Laws (2d ed.) 487, sec. 140, in 
discussing remedial statutes, says: ‘Remedial statutes are 
to be liberally construed with a view to effectuate the pur- 
poses of the legislature; and if there be any doubt or 
ambiguity, that construction should be adopted which will 
best advance the remedy provided and help to suppress 
the mischief against which it was aimed. It is ‘an old 
and unshaken rule in the construction of statutes that the 
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intention of a remedial statute will always prevail over | 
the literal sense of its terms, and therefore when the ex- 
pression is special or particular, but the reason is general, 
the expression shall be deemed general,’” quoting from 
Brown v. Pendergast, 7 Allen (Mass.) 427. 

On page 489, Black states: “It should be added that a 
law is equally entitled to be considered a remedial statute 
whether it remedies a defect of the common law or of the 
preexisting body of statute law.” 

At page 492, he further says: ‘‘Acts providing for the 
recording of conveyances, making such records constructive 
notice, and relieving subsequent purchasers and encum- 
brancers in good faith from the effect of unrecorded con- 
veyances, are remedial and to be construed liberally.” 

It is very apparent that it was the intent of the legis- 
lature to enlarge the scope of what had formerly been very 
strictly held to be the “certificate” of the officer taking an 
acknowledgment and to include “everything in connection 
therewith, or with the signature thereto,” as stated in the 
amending act. With this enlarged scope we get aid from 
decisions of the Iowa supreme court made prior to the 
amendment. 

In Stoddard v. Sloan, 65 Ia. 680, the notary signed as 
“C. B. Steadman, Notary Public.” There was nothing in 
the body of the certificate to show that he was a notary 
public for Woodbury county where the certificate pur- 
ported to be made, but the signature was attested by an 
impressed “seal.” The court took judicial notice and as- 
sumed that it was the proper seal for a notary public of 
Iowa, and said: “Can we go further, and take notice that 
he was a notary public for Woodbury county? It appears 
to us that we can. His appointment for a particular coun- 
ty was necessarily involved in the appointment itself. The 
same public record which shows his appointment must 
show for what county he was appointed.” The same rule 
was followed in Rowland v. Brown, 75 Ia. 679; Black v. 
Minneapolis & St. L. R. Co., 122 Ia. 32; Milligan v. Zeller, 
(1924) 197 Ia. 79. 
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We conclude that the district court was right in admit- 
’ ting the conditional sales contract to be received in evi- 
dence, and in deciding that the acknowledgment made it 
eligible for record. Its record made it constructive notice 
to the plaintiff. 

Plaintiff contends that it should recover on the ground 
that the truck was put in the stock of the retailer, Reece, 
and exposed for resale to the public, that Long was a good 
faith purchaser from the dealer without actual notice, and 
that defendant’s rights must give way to those of plaintiff. 
We fail to find in the stipulation any facts showing that 
the truck was put in stock and exposed generally for resale 
to the public. It is just as inferable from the evidence 
that the truck was purchased with the specific intention of 
reselling it to Long. The evidence shows neither point 
except that it was sold to Long who did not examine the 
record to ascertain the seller’s title, was by Long mort- 
gaged, and the mortgage was purchased by the plaintiff, 
who likewise failed to examine the title. The cases cited 
on this point of resale of chattels are not applicable to the 
facts here. 

The judgment of the district court is 

AFFIRMED. 


FIDELIA CORLEY, APPELLANT, V. SARAH A. HUBBARD, AP- 
PELLEE. 


FILED May 14, 1985. No. 29271. 


1. Master and Servant: INJURY TO EMPLOYEE: ASSUMPTION OF 
Risks. Where a housekeeper and her employer have equal 
knowledge of the dangerous propensity of the latter’s dog to 
trip persons and the former thereafter voluntarily retains her 
position without any inducement by her employer and is injured 
by such a prank of the dog, she may be precluded as a matter 
of law, by assumption of risk, on undisputed evidence, from re- 
covering damages for her injury. 

: “‘An employee assumes risks not 

erdinarily incident to his employment, provided he knows of 

them and appreciates the danger, or provided they are so 
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plainly observable that he must be presumed to know them and 
to appreciate the danger.’ Atchison, T. & S. F. R. Co. v. 
Wyer, 8 Fed. (2d) 30.” Campbell v. Chicago, R. 1. & P. R. Co., 
120 Neb. 499. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Woods, Woods & Aitken, for appellant. 
John J. Ledwith and Hall, Cline & Williams, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CarTER, JJ. 


RosE, J. 

This is an action to recover damages in the sum of 
$25,000 for personal injuries suffered by Fidelia Corley, 
plaintiff, as the result of a fall caused by a dog which 
Sarah A. Hubbard, defendant, owned and harbored in and 
about her home at 1909 F street, Lincoln, Nebraska. 
Plaintiff was defendant’s housekeeper, nurse and com- 
panion. On the morning of October 8, 1933, when plaintiff 
was on a rear porch where there. was no railing, the dog 
ran between her feet and tripped her. While unbalanced, 
she fell three feet from the open porch floor onto the 
ground or a concrete driveway and was severely and per- 
manently injured. The plea of negligence and resulting 
damages contained allegations that the dog had a danger- 
ous propensity to trip persons by running into and be- 
tween their legs, that the propensity was fully known to 
defendant and that the dog indulged the propensity and 
thus caused the injury to plaintiff without any fault on her 
part. Negligence and resulting liability for damages, as 
alleged by plaintiff, were put in issue by formal pleadings. 
One of the defenses interposed was assumption of risk. 
After plaintiff introduced her evidence and rested, the trial 
court directed a verdict against her. From a dismissal of 
the action plaintiff appealed. 

The question presented by the appeal is the sufficiency 
of the evidence to make a prima facie case in favor of 
plaintiff for the consideration of the jury. In this review, 
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issuable facts which the evidence in favor of plaintiff tends 
to prove will be regarded as established. The testimony 
of plaintiff is uncontradicted and binds both parties for 
the purposes of the appeal. It tends to prove the following 
facts: 

As housekeeper, plaintiff was employed by defendant 
July 12, 1930, knowing the latter owned the dog. His care 
was the task of the owner, not of plaintiff. At first the 
Hubbard household consisted of plaintiff, defendant, a son 
of the latter, and the dog. Defendant was then 76 years 
of age and had owned the dog several years. He was a 
pug-nosed bull dog, weighing 15 pounds, and his name was 
“Rags.” He was not vicious but friendly ; was his owner’s 
pet and her greatest interest in life. From January, 1933, 
until the date of the accident, October 38, 1933, the only 
persons occupying the Hubbard home were plaintiff and 
defendant. In the meantime, February 3, 1933, a guar- 
dian of defendant was appointed on account of mental in- 
competency. Plaintiff, under changed conditions, assumed 
duties not imposed by her original contract of employment 
and helped to bathe and dress defendant who arose from 
her bed late in the morning and required only two meals a 
day, which plaintiff prepared as formerly. 

To prove that defendant had knowledge of the dog’s 
dangerous propensity to run between the legs of persons 
and trip them, plaintiff testified to two occasions on which 
Rags tripped defendant herself and threw her to the 
ground. One instance was in the fall of 1932 and the 
other in September, 1933. Promptly after defendant was 
first tripped plaintiff said to her, “We will have to get rid 
of the dog” and was told, “The dog should stay in prefer- 
ence to everybody else.” Practically the same colloquy 
followed the other incident. Plaintiff declined to testify 
to any other similar indulgence of the dog’s propensity to 
trip persons, except the instance resulting in her own in- 
jury. The evidence is that defendant, when tripped, was 
frail and easily unbalanced. There is no proof that Rags 
ever by prank or bite showed a vicious disposition toward 
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any person. On the contrary, the testimony is that he was 
kind and affectionate to his owner whom he had tripped. 
She did not store up any wrath against her pet on account 
of his pranks in tripping her. 

Counsel for defendant argue that knowledge of the two 
instances in which the dog in a playful spirit tripped his 
own mistress was not knowledge that he had a dangerous 
propensity to trip others. Opposing counsel take a dif- 
ferent view and contend that a single instance of the vio- 
lent tripping of defendant charged her with knowledge 
which required her to anticipate the same danger to others, 
whether the dog was vicious or playful. The courts of the 
country seem to be divided on the same question, as indi- 
cated by judicial decisions. 

Assuming, without deciding, that defendant was charge- 
able with knowledge of her dog’s dangerous propensity to 
trip persons, it becomes necessary to determine whether 
plaintiff, by her own testimony, proved that she assumed 
the risk of such danger as a matter of law. Plaintiff was 
in the continuous employment of defendant in the capacity 
of housekeeper, nurse or companion from July 12, 1930, 
until the date of the injury, October 3, 1933. Plaintiff and 
the dog were occupants of the Hubbard home during all 
that time. She had a part in selecting a chair in the din- 
ing-room as a place for the dog. Rags was in that chair 
when she passed him in going through the dining-room 
onto the porch from which she fell. As she passed him 
she said: “Rags, stay right there. It is too chilly for you, 
you will want right back in.” She did not latch the door 
as she left the dining-room and stepped onto the porch and 
the dog came out and ran between her feet and tripped her. 
Though she said she did not take care of the dog, she ad- 
mitted she sometimes gave him something to eat and did 
in fact order him what to do just before she was tripped. 
She then temporarily, at least, assumed charge of him. De- 
fendant, under guardianship at the time, was in bed. 
Plaintiff knew Rags had once pulled defendant down with 
achain; was familiar with the details of the two incidents 
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when the dog tripped his mistress; knew of no other 
“pranks of a similar nature; was not afraid of the dog; 
appealed to her employer on the latter’s own account to 
get rid of him, not on behalf of plaintiff who never made 
any protest on her own account; had been emphatically 
told the dog would remain in the Hubbard home. There 
is no proof that defendant promised to confine the dog or 
to get rid of him. All the evidence on that point is to the 
contrary. The only reasonable deduction from the facts 
outlined is that plaintiff had the same knowledge as de- 
fendant respecting the dog’s disposition, propensities and 
evidential pranks prior to October 3, 1933. If defendant 
was chargeable with knowledge of the dog’s dangerous pro- 
pensities to trip persons, the same knowledge was likewise 
imputable to plaintiff, who voluntarily remained in the 
service of defendant without any inducement by the latter. 
The evidence will not admit of any other interpretation. 
Under the circumstances and facts to which plaintiff her- 
self testified, her injury was a risk of her employment as 
a matter of law. The evidence would not sustain a judg- 
ment in her favor and the peremptory instruction was, 
therefore, free from error, without regard to the reason 
given by the district court for the decision below. The 
law applicable has recently been stated as follows: , 

““An employee assumes risks not ordinarily incident to 
his employment, provided he knows of them and appreci- 
ates the danger, or provided they are so plainly observable 
that he must be presumed to know them and to appreciate 
the danger.’ Atchison, T. & S. F. R. Co. v. Wyer, 8 Fed. 
(2d) 30.” Campbell v. Chicago, R. I. & P. R. Co., 120 Neb. 
499. See, also, Moriarty v. Miller, 99 Neb. 614. 

The cases cited by plaintiff in support of her argument 
in favor of the proposition that assumption of risk was a 
question for the jury do not necessarily control the decision 
in view of the established facts. 

Plaintiff’s distressing, permanent injury and her long 
suffering, both physical and mental, as evidenced by the 
testimony of physicians, make a pathetic appeal to hu- 


VoL. 129] JANUARY TERM, 1935 43 


State, ex rel. Sorensen, v. South Omaha State Bank 


man sympathy, but neither emotion nor sentiment can sup- 
ply evidence or law for a prima facie case. 
AFFIRMED. 


STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V. 
SOUTH OMAHA STATE BANK, E. H. LUIKART, RECEIVER, 
APPELLANT: JOHN C. BARRETT, INTERVENER, APPELLEE. 


FILep May 14, 1985. No. 29279. 


1. Banks and Banking: DeEposir oF DRAFT FOR COLLECTION: 
AGENCY. Bank receiving for deposit to account of payee a 
draft drawn on a bank in another city, which has been duly 
indorsed in blank by payee, accepts it for collection and be- 
comes the agent of payee until the draft is finally paid and the 
proceeds reach the bank of deposit. 

DEBTOR AND CREDITOR. Relation’ of debtor 
and deditor is created where payee of draft ‘indorses it in 
blank and delivers it to another bank for credit to his account, 
after such draft has been paid and the proceeds thereof have 
reached the bank of deposit. That relation is not changed by 
the fact that the draft is owned by payee as guardian, which 
fact is disclosed to bank of deposit. 

INSOLVENCY: Trust FuNps. “Before money in an 

insolvent bank may be recovered on the trust fund theory, 

claimant must show facts to prove that it was not simply a 

general deposit.” State v. Citizens Bank, 124 Neb. 717. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed. 


F.C. Radke, Barlow Nye and O'Sullivan & Southard, for 
appellant. 


John C. Barrett, pro se. 


Heard before Goss, C. J., GooD, EBERLY, Day, PAINE 
and CARTER, JJ., and ReEpDIcK, District Judge. 


Goop, J. 

In a proceeding for winding up the business affairs of 
the South Omaha State Bank, insolvent, John C. Barrett, 
as guardian of an incompetent, intervened and obtained an 
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order allowing a claim with the status of, and preference 
as, a trust fund. From such order the receiver has ap- 
pealed. 

August 4, 1931, intervener received for his ward a draft 
for $2,942.60, drawn on a New York bank and payable to 
himself as guardian of the incompetent. He immediately 
indorsed the draft as such guardian and delivered it to his 
wife, with instructions to take it to the bank (in which he 
had a personal checking account), inform its officers that 
the draft did not belong to him individually but represented 
funds of his ward; that it would be a separate account; 
that the county judge had ordered the disbursement of a 
part of the fund. Mrs. Barrett took the draft to the bank, 
gave this information to a receiving teller, and informed 
him that it was necessary for Mr. Barrett to have some of 
the funds immediately for payment of his ward’s obliga- 
tions; that he was leaving the next morning to take his 
ward to Ohio and would require traveler’s checks for ex- 
pense of the trip. The teller informed Mrs. Barrett that 
the traveler’s checks could not be issued to Mr. Barrett 
until he personally came to the bank and signed them, and 
advised that it would be better to place the draft to the 
credit of Mr. Barrett in his personal account, on which he 
could draw for the claims ordered by the county judge. 
Thereupon the teller took the draft, filled out a deposit 
slip and placed the draft to the credit of Mr. Barrett in his 
personal account. The next day Mr. Barrett appeared at 
the bank and obtained traveler’s checks for the expense of 
the trip with his ward to Ohio. The checks drawn against 
this account for the ward’s debts and traveler’s check 
were seven in number and aggregated $640.43. At least 
one of these checks was not drawn until August 6, 1931. 
All of these checks were signed by Mr. Barrett in his per- 
sonal capacity, from which it appears that Mr. Barrett 
was fully advised that the draft had been deposited to his 
personal account in the bank. The bank failed and was 
closed on August 14, 1931. Mr. Barrett did not return 
from Ohio until after the bank had closed. 
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Mr. Barrett, as guardian, filed with the receiver a claim 
for the difference between the amount of the draft and the 
checks that had been drawn for the ward’s account, and 
asked that it be given the status of, and preference as, a 
trust fund. It was classified by the receiver as a general 
deposit. Thereupon this proceeding was instituted. 

Under our collection statute (Comp. St. 1929, sec. 62- 
1802), the bank was acting as agent for the collection of 
the draft until it was actually paid and the proceeds re- 
ceived by the bank. The precise date when the proceeds 
of the draft reached the South Omaha State Bank is not 
disclosed. An officer of the bank testified that the ordinary 
time to receive returns from a draft on New York was 
four or five days. In the instant case nine days had 
elapsed before the failure of the bank. Both parties to 
this action treated the matter as though the draft had been 
paid to the bank in the usual and ordinary course of busi- 
ness. For the purpose of this appeal, we must assume 
that the proceeds of the draft had been received by the 
bank prior to its failure. When the proceeds of the draft 
reached the South Omaha State Bank it ceased to be act- 
ing as a collection agent and held the money as a general 
deposit, and the relation of debtor and creditor existed be- 
tween the bank and Barrett, unless there were special cir-. 
cumstances which would make it a special deposit or one. 
for a specific purpose. Montsdoca v. Highlands Bank & 
Trust Co., 85 Fla. 158; Farmers Exchange Bank v. Farm. 
& Home Savings & Loan Ass’n, 332 Mo. 1041. 

Mrs. Barrett testified: “I presented this draft to him 
(Felix Melonis, a receiving teller) and he read it over 
three or four times, about John C. Barrett, Guardian, and 
Minerva May McConnell, Incompetent; and I said, ‘Re- 
member, Felix, this is not our own money, it shall be in a 
separate account, then when we return from our trip John 
(Mr. Barrett) is to take it up with Judge Crawford and 
see where to put the money.’ ” 

We think from this testimony it is clear that it was 
Barrett’s intention to have the draft deposited in the bank 
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to a separate account from his personal account. There is 
nothing in the evidence from which we can infer that the 
draft was left with the bank solely for the purpose of col- 
lection; nor that it was left as a special deposit or a deposit 
for a specific purpose. 

Intervener seems to contend that because the money was 
held by him in trust, as guardian, it was likewise held by 
the bank, as trustee, but this does not follow. An adminis- 
trator, executor or guardian occupies a fiduciary relation- 
ship, but such persons are permitted to deposit trust funds 
in a bank, and, when they are so deposited, the guardian 
or administrator is liable as a trustee. It does not follow, 
however, that the bank is acting as trustee for the guar- 
dian. The guardian or administrator is liable for funds 
lost when deposited in a bank only where he has been 
guilty of negligence in selecting the depository bank. Bank 
of Crab Orchard v. Myers, 120 Neb. 84; Officer v. Officer, 
120 Ia. 389. In the latter case it was held: 

“Where an executor deposits trust funds with a bank, 
which are subject to check, there being no agreement to 
return the identical deposit or to apply the same to any 
specific purpose, the deposit is a general one. 

“Where an executor makes a general deposit of trust 
funds in a solvent bank, neither he nor the cestui que trust, 
in case of a failure of the bank, has any preference over 
other creditors, though the bank knew the character of the 
deposit.” 

In State v. South Omaha State Bank, 126 Neb. 46, it was 
held that the burden of proof, by fair and satisfactory 
evidence, that money in the bank is a trust fund rests on 
the person asserting the trust. In State v. Citizens Bank, 
124 Neb. 717, it was held: “Before money in an insolvent 
bank may be recovered on the trust fund theory, claimant 
must show facts to prove that it was not simply a general 
deposit.” In Price v. Herreid, 210 Wis. 422, it was held: 
“A deposit made in a bank is presumptively a general de- 
posit.” 

We find nothing in the record that would warrant the 
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court in holding that the deposit of the draft was other 
than a general deposit. There is nothing to show that it 
was a special deposit, or that it was made for a specific 
purpose. 

Intervener cites and relies upon the following cases: 
Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 786; 
State v. Bank of Commerce, 61 Neb. 181; Anheuser-Busch 
Brewing Ass’n v. Morris, 36 Neb. 31; State v. State Bank 
of Touhy, 122 Neb. 582. We think that a careful analysis 
of the opinions in these cases discloses that they are not 
in point. 

In Capital Nat. Bank v. Coldwater Nat. Bank, supra, the 
bank received a note for collection which the makers paid. 
The bank failed to remit to the owners. On the bank’s 
failure, it was held, the bank, being merely a collection 
agent, held the fund in trust. In State v. Bank of Com- 
merce, supra, a draft was delivered to the bank for collec- 
tion only. Without the knowledge of the owner, the bank 
opened up an account and placed the draft to the credit of 
the owner. It was held in that case that, on failure of the 
bank, the owner was entitled to claim it as a trust. An- 
heuser-Busch Brewing Ass’n v. Morris, supra, presents a 
similar situation. In State v. State Bank of Touhy, supra, 
the bank received a check, the proceeds to be remitted to a 
particular person to pay a specified obligation. The bank 
failed to perform its duty. It was held that the check was 
received for a specific purpose and that the bank had no 
authority to treat it as a deposit. A like ruling was made 

in State v. Farmers State, Bank, 121 Neb. 532. 

Intervener also cites and relies on State v. American 
State Bank, 126 Neb. 34. In that case the cashier of the 
bank was appointed by the district court as a trustee, and 
the court ordered the trustee to deposit money in the bank, 
of which he was cashier, for a specific purpose, to be paid 
out in instalments at certain specified times. It was there- 
in held that the deposit was made for a specific purpose; 
that the bank accepted it, and, on its failure, the fund 
could be claimed as a trust. We are of the opinion that 
the court went to the extreme limit in that case in sustain- 
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ing the claim of the deposit as a trust fund. While the 
cashier was, no doubt, liable as a trustee, we are now in- 
clined to the view that it is very doubtful whether the 
court did not exceed the limits of propriety in holding that 
the bank was also a trustee. But we find nothing in the 
record in the instant case that would warrant the court in 
holding that the South Omaha State Bank held the fund, 
representing the proceeds of the draft, as a trust after it 
had performed the duty of acting as a collection agent. 
‘This transaction clearly indicates that it was the intention 
of the parties to create a deposit, and the relation of debt- 
or and creditor existed as soon as the proceeds of the draft 
had been collected and received by the South Omaha State 
Bank. 

We think the trial court erred in holding that intervener 
‘was entitled to a preference as a trustee. His claim was 
entitled to the status of a general deposit and the prefer- 
ence that the statute accords to unsecured deposits. 

The judgment of the district court is reversed and the 
‘cause remanded for further proceedings in accordance with 
this opinion. 

REVERSED. 


8B 

SATE, EX REL. HAMILTON LACKEY, RELATOR, APPELLANT, 
¥WSVGERING & FT. LARAMIE IRRIGATION DISTRICT ET AL., RE- 
on b: SPONDENTS, APPELLEES. 


obsmt i Fitep May 14, 1985. No, 29498. 


1. . Waters: IRRIGATION: ManpamMus. A landowner in an irriga- 
KOSTAS istrict may not by mandamus compel the district to sup- 
ont Wy Wis land with water when there exists no valid appropri- 
bits afeleufi.water for such land for irrigation purposes. 
osManibmis: IRRIGATION. Mandamus will not lie to compel an 
bisqisébatjon district to supply water to land in the district, where 
ort oy sTePply of water for irrigation purposes is from irri- 

ation works, owned by the United States government and 
; 9209 TU Odi pods . district under contract with the government, 
bruhnahtnecutisl entire appropriation of water for the district 
tedthaoindgo writidusly allocated to other lands in the district 
-nishattled tearetded. 
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Finpines: Review. Finding of fact in a mandamus 
proceeding, based on conflicting evidence, will not be disturbed 
on appeal unless it is clearly wrong. 


3. 


APPEAL from the district court for Scotts Bluff county: 
EDWARD F. CARTER, JUDGE. Affirmed. 


Raymond & Raymond, for appellant. 
Mothersead & York, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, Jd. 


Goop, J. 

This is a mandamus proceeding in which relator seeks to 
compel respondents to construct laterals, headgates and 
other structures, and to deliver to relator water for the 
irrigation of 58.1 acres of alleged irrigable land. A trial 
of the issues raised by the alternative writ and return 
thereto resulted in judgment for respondents. Relator has 
appealed. 

Respondents are Gering & Ft. Laramie Irrigation Dis- 
trict and the members of its board of directors. For con- 
venience, the respondent corporation will be referred to 
as the district. 

In the alternative writ it is substantially recited that 
relator is the owner of 80 acres of land within and a part 
of the district, of which 70 acres are susceptible of irriga- 
tion; that the district for many years has supplied, and is 
now supplying, water for the irrigation of 11.9 acres of 
said 80-acre tract; that it is the duty of the respondents 
to provide laterals and necessary structures for the de- 
livery of water to 58.1 additional acres of relator’s irri- 
gable land; that respondents had been requested and had 
refused to perform ‘this duty. 

In their return respondents allege that the district has 
no appropriation of water for any lands; that it owns no 
irrigation or diversion works; that the United States gov- 
ernment owns the irrigation system by means of which 
irrigable lands within the district are supplied with water; 
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that the district operates such government system under 
contract with the United States; that the latter has desig- 
nated what portion of the lands within the district is 
irrigable and has designated that only 11.9 acres of re- 
lator’s tract are irrigable; that respondents are without 
authority to make any change in the system of irrigation 
works or in the extent of the lands to be irrigated; that 
the irrigation works, owned by the government and oper- 
ated by the district, are not of sufficient capacity to carry 
water to other than the lands designated by the United 
States as irrigable; that the water allocated to relator’s 
land is for only 11.9 acres. 

The United States government, in an amended applica- 
tion to the state board of irrigation for the appropriation 
of water, stated that there would be 120,000 acres to be 
served under the canal; 30,000 acres lying under other 
canals. The application also stated that 20 per cent. of 
lands were thought to be nonirrigable. The application 
was allowed in January, 1905, with priority dating from 
September 19, 1904. The record does not disclose whether 
appropriate steps were taken to complete the appropri- 
ation. In surveys made by the United States reclamation 
service at a later date, it was, in fact, determined that 
only 107,000 acres, both in Wyoming and Nebraska, of 
which approximately one-half was in Nebraska, were 
subject to irrigation, and for this acreage only were the 
irrigation works constructed by the federal government. 
In this survey by the reclamation service it was determined 
that 11.9 acres of the land now owned by relator were 
irrigable, and such area was so designated on the plat of 
the government. Until a few days before commencement 
of this action the legal title to the land now owned by 
relator was in the United States government. 

In 1920 the district entered into a contract with the 
United States government whereby the district became the 
fiscal agent of the government for the collection of the 
revenues of the irrigation project. Pursuant to subse- 
quent legislation by congress, another contract was en- 
tered into whereby the district took over the care, oper- 
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ation and maintenance of all or any part of the project 
works, meaning thereby the irrigation works, but such 
taking over was subject to such rules and regulations as 
the secretary of the interior might prescribe. This con- 
tract provides that no title to any of the works shall pass 
to the district until the United States government has been 
fully reimbursed for the cost of construction, and further 
provides that no substantial change in any of the trans- 
ferred works shall be made by the district without first 
obtaining written consent of the secretary of the interior. 
The United States has not been fully reimbursed for cost 
‘of construction of the works, and such works are being 
operated by the district. For the purpose of determining 
what part of the land within the district was subject to 
taxation for water and the amount which should be as- 
sessed against each tract of land, the United States gov- 
ernment furnished the district with farm unit plats, show- 
ing the amount of irrigable land in each tract. One of 
these plats shows the tract now owned by relator and 
shows that 11.9 acres of the tract are irrigable. Taxes for 
construction and operation were levied against relator’s 
tract of land for 11.9 acres only. This fact was known to 
relator when he traded for the homestead entry. He 
then knew that water was furnished for the irrigation of 
only 11.9 acres. 

An entryman for a reclamation homestead is required to 
reclaim at least one-half of the irrigable area of the land 
entered. 43 U.S.C. A. secs. 489, 440. To obtain patent 
to his land, relator was required to show that he had re- 
claimed one-half of the irrigable area of the tract. He 
made this proof and stated under oath that his entry em- 
braced 11.9 acres of irrigable land, and that all of this 
irrigable area had been cleared, leveled, sufficient lateral 
constructed and put in proper condition, the lands watered, 
cultivated, and that nine average crops had been raised 
thereon under irrigation. Within two weeks after receiv- 
ing his patent, relator commenced this action. 

Relator contends that the United States government was 
granted an appropriation of waters by the state of Ne- 
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braska for all the land within the district. This contention 
cannot be sustained. In order to constitute an appropri- 
ation of public waters, it is necessary that there should be 
an application of water to some useful and beneficial pur- 
pose. Filing an application for an appropriation may be 
a necessary step to obtain the appropriation, but the ap- 
propriation is not completed until the water is actually 
applied to some useful purpose. 67 C. J. 990. 

In Commonwealth Power Co. v. State Board of Irriga- 
tion, 94 Neb. 613, it was said (p. 616): “Much of appel- 
lant’s argument is devoted to establishing a proposition 
which needs no argument, namely, that, in cases arising 
under that portion of the irrigation act of 1895 which 
deals with water rights to be acquired thereafter, an ap- 
propriation is not perfect and complete until the works are 
completed and the water is applied to a beneficial use.” 

In Farmers Canal Co. v. Frank, 72 Neb. 136, it was said 
(p. 154): “All applicants for a new appropriation made 
after the passage of the act under the regulations laid 
down therein must comply with this rule, and complete 
the appropriation by applying the water to the land before 
their appropriation is complete, their right is vested, and 
they are entitled to a certificate.” In the instant case, the 
United States government constructed the irrigation works; 
water was applied to certain lands which were deemed 
irrigable, and only 11.9 acres of the land owned by re- 
lator were supplied with water. It follows that there has 
been no appropriation by the government for any part of 
the lands owned by relator other than 11.9 acres. 

In Kersenbrock v. Boyes, 95 Neb. 407, this rule is an- 
nounced: That an applicant for an appropriation of 
water has no more than ten years in which to comply with 
the statutory condition for acquiring such an appropri- 
ation. In the instant case more than ten years has elapsed 
since the United States government made its application. 
It has acquired an appropriation for only 11.9 acres of 
land in the tract now owned by relator. A landowner in 
an irrigation district may not by mandamus compel the 
district to supply his land with water when there exists. 
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no valid appropriation of water for such land for irriga- 
tion purposes. 

Relator appears to contend that all the land within the 
boundaries of the district is subject to irrigation, and that, 
therefore, he is entitled to have his entire tract irrigated. 
His contention that only 70 acres of his 80-acre tract are 
irrigable refutes the proposition. There are approximate- 
ly 71,000 acres of land within the boundaries of the dis- 
trict. It is conceded that a considerable percentage there- 
of is not irrigable as a practicable proposition. In fact, 
only about 55,000 acres within the district have been irri- 
gated. It may be said that any of the land is irrigable by 
pumping the water to a higher level, but such is not the 
usual meaning of the term “irrigable.” 

The petition for the formation of the district, embrac- 
ing about 71,000 acres, after stating the boundaries there- 
of, contains this recital: “It being the intention to include 
within the said district all lands lying within the state of 
Nebraska above the Mitchell and Gering canals and below 
the Fort Laramie canal of the reclamation service as the 
same may be finally located and constructed.” In the no- 
tice of election, given to the people voting in the district, it 
is stated: ‘Said descriptions and the boundary lines of 
said district also include those lands which are not sus- 
ceptible of irrigation, either because of their high situation 
or from their low, wet and otherwise nonirrigable char- 
acter and are not affected by this organization.” For 
practical purposes, only such lands as were irrigable were 
considered a part of the district, although other lands not 
irrigable may have been included within the boundaries 
of the district. As above stated, the government con- 
structed its irrigation works with a view and of a capacity 
to irrigate only approximately 55,000 acres, being the 
total acreage within the district deemed by the government 
to be irrigable. No appropriation of water has been finally 
made by the government for any greater area. 

The evidence discloses that, in the operation of the 
works, the district has at its command a supply of water 
for only 55,000 acres, which it is now irrigating, and has 
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not a sufficient appropriation of water to apply to other 
lands, within the boundaries of the district, than those to 
which water has been applied. Since the district does not 
have at its command for distribution a water supply 
greater than it obtained by taking over and operating the 
government works, it cannot be compelled to furnish water 
to any greater area of land. 

Mandamus will not lie to compel an irrigation district 
to supply water to land in the district, where its only 
supply of water for irrigation purposes is from irrigation 
works, owned by the United States government and oper- 
ated by the district under contract with the government, 
and where the entire appropriation of water for the dis- 
trict has been previously allocated to other lands in the 
district entitled thereto. ; 

Evidence on behalf of relator tends to prove that, in ad- 
dition to 11.9 acres irrigated, there are about 35 additional 
acres that might be irrigated. The evidence upon this 
question is in conflict. Mandamus is classed as a law ac- 
tion. There was a general finding by the court for re- 
spondents. It is a rule that a finding of the tria{ court in 
a mandamus proceeding, based on conflicting evidence, 
will not be disturbed on appeal unless clearly wrong. 

Under the pleadings and facts in this case, relator was 
not entitled to a peremptory writ of mandamus. The 
judgment of the district court denying the writ is 

AFFIRMED. 


Mary V. ONSTOTT, APPELLANT, V. AIRDALE RANCH AND 
CATTLE COMPANY ET AL., APPELLEES. . 


FILED May 14, 1935. No. 29381. 


1. Easements. An easement by prescription ean be acquired only 
by an adverse user for ten years. Such use must be open, 
notorious, exclusive and adverse. 

To establish an easement by prescription, the evidence 

must establish the extent of the adverse use for a period of ten 

years. 
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3. An easement acquired by prescription is limited in 
extent to adverse use during the ten-year period. 

4, Temporary washouts of a dam which backs water 
upstream on land of another do not necessarily affect an ease- 
ment by adverse user. 

5. INJUNCTION. Where a prescriptive easement exists, 


the evidence must establish an extension of the use made within 
the period to justify the issuance of an injunction. 


APPEAL from the district court for Banner county: J. 
LEONARD TEWELL, JUDGE. Reversed. 


Raymond & Raymond, for appellant. 
Neighbors & Coulter, contra. 


Heard before Goss, C. J., Rose, Goop, Day, PAINE and 
CARTER, JJ., and REvbIcK, District Judge. 


Day, J. 

This is a suit in equity begun March 13, 1933, the pur- 
pose of which is to enjoin the defendant from backing up 
water and overflowing plaintiff’s land. The plaintiff’s pe- 
tition alleges that either in 1929 or 1930 the defendant. 
constructed a dam across Pumpkin creek on its land ad- 
joining plaintiff’s land, backed up and impounded the 
waters of said creek, flooding plaintiff’s land; that, as a 
result of backing up the water, hay and grass growing on 
the land covered by the water have been destroyed, and 
plaintiff was prevented from using her land during the 
years 1930, 1931, and 1932; that the defendant, by im- 
pounding the waters, has trespassed upon plaintiff’s land, 
forcibly and in violation of her rights, over her protest, 
and threatens to continue to so trespass unless restrained. 

The defendant’s answer admits the construction of a. 
dam on its own land which backs up water and floods 
plaintiff’s land. It alleges affirmatively that the dam was 
constructed in 1911 and has been in continuous operation. 
since, except when temporarily washed out. It charges 
plaintiff with knowledge of existence of the dam and over- 
flow on land at the time of her purchase. It alleges a suit 
between predecessors in title of both plaintiff and defend- 
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ant and a subsequent compromise settlement for overflow- 
ing plaintiff’s land. It is further alleged that the dam 
reservoir and irrigation works are now operated as they 
have been for more than twenty years, openly, notoriously, 
and adversely, except at such times as the dam was tem- 
porarily washed out. 

The trial court found that, since the construction of the 
dam in 1911, the defendant had obtained a prescriptive 
right by adverse use to flood a part of the land of plaintiff ; 
that the defendant does not have a right to increase the 
‘area of land flooded; that in 1929 defendant built a new 
headgate and outlet ditch, the bottom of which was 2.4 feet 
higher in elevation than that of the old gate, and in its 
use backed up the water to a greater extent than its right 
by prescription permitted. The defendant was enjoined 
from backing up water to any greater extent than will per- 
mit and secure a reasonable flow of water through the old 
headgate. The only question actually presented by this 
appeal is the prescriptive right of the defendant to flood 
the plaintiff’s land. 

The defendant, and by this term we include also its 
predecessor in title, constructed in 1911 a dam on its own 
land about thirty rods downstream from plaintiff’s line. 
The defendant claims its adverse possession of plaintiff’s 
land for backing up and storing water began at that time. 
It appears that there was an argument between defendant 
and plaintiff, which term also includes her predecessor in 
title, about backing up and flooding plaintiff’s land, with 
the filing of a suit. The flooding of the land between 1911 
and 1916 is evidenced only by the allegations in a petition 
filed in the district court for Banner county by plaintiff’s 
grantor in 1914 and the answer filed in 1916. This petition 
alleges the flooding of the land in suit by backing up the 
water one quarter of a mile which covers four or five acres 
of this land and rendered certain other land useless be- 
cause inaccessible. The defendant’s answer alleges that 
by agreement, in consideration of $75, he had a right to 
operate said dam. There is some testimony that the dam- 
ages were Settled for that amount. However vague, un- 
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certain, and unsatisfactory the testimony may be in re- 
spect to this matter, it is fairly evident that the defend- 
ant continued to operate the dam and to flood plaintiff’s 
land continuously until an unprecedented flood in 1916 or 
1917 washed out the dam. There is testimony that the 
plaintiff’s land was flooded less between 1918 to 1917 than 
it is now. The dam was repaired in 1917 and again in 
1919, but it was again washed out. In 1919 it backed the 
water up about a quarter of a mile and covered about five 
acres of plaintiff’s land for four months. It was not re- 
placed until 1927, which replacement lasted only until the 
water reached the new fill of the dam. In 1929, however, 
the dam was rebuilt as it now exists with a concrete fac- 
ing, and seems to be permanent, and during the years 
1930, 1931, and 1932, just prior to the commencement of 
this suit, flooded the plaintiff’s land to the extent of 9.3 
acres, or, deducting the bed of the stream, a net of 3.64 
acres. This statement of fact is based upon testimony 
from witnesses who are uncertain about many things. For 
example, it is impossible to ascertain from the record the 
increased acreage now flooded as compared to the period 
between 1913 and 1917. This much, however, is certain, 
that the defendant continually asserted the right to flood 
plaintiff's land to some extent whenever it was able to 
keep the dam in operation. An easement by prescription 
can be acquired only by an adverse user for ten years. 
Such use must be open, notorious, and adverse. Omaha & 
R. V. R. Co. v. Rickards, 38 Neb. 847. 

To establish an easement by prescription, the evidence 
must establish the extent of the adverse use for a period of 
ten years. It would seem that the defendant could have 
presented more satisfactory evidence as to the operation 
of this dam and reservoir and the extent of the flooding 
during the years. It was operating the irrigation works. 
In many ways, this is an unsatisfactory record. The 
briefs in this court do not join issues. We appreciate the 
difficulty of the trial court in reaching a conclusion. The 
trial court rightly found from the evidence that the de- 
fendant had acquired a prescriptive right to flood the 
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lands of plaintiff, and that, by the construction of the new 
dam in 1929 and raising the elevation of the headgate, 
more water was impounded than before; that the defend- 
ant did not have a right to flood plaintiff’s land to a 
greater extent than its right formerly acquired. One who 
has acquired an easement as an adverse user cannot en- 
large the use beyond that of the ten-year period. Dunn v. 
Thomas, 69 Neb. 683. 

There was no way from the record to determine the ex- © 
tent to which the land flooded was increased. We have 
searched the testimony of the engineer's in a vain effort to 
determine the matter. The only testimony that has the 
slightest bearing is that of Drake, who testified that when 
he made a survey he found the old headgate to be 2.4 feet 
lower than the one he planned. He never examined the 
work after construction to see that it conformed to his 
plans. The amount of water impounded and the area 
flooded depend upon the height the water is raised by the 
dam. The testimony of the engineers does not state the 
difference in the water level in the dam before and after 
the new construction. The decree of the trial court en- 
joins the defendant from backing up on plaintiff’s land 
water to any greater extent than will permit a reasonable 
flow of water through the old headgate and the old ditch 
as it existed prior to 1929. Temporary washouts of a dam 
which backs water upstream on land of another do not 
necessarily affect an easement by adverse user. Moll v. 
Hagerbaumer, 98 Neb. 555. 

Where a prescriptive easement exists, the evidence must 
establish an extension of the use made within the period to 
justify the issuance of an injunction. It would require 
further litigation to determine the level to which the water 
could be dammed which would depend upon the height 
formerly maintained. This question can be and should be 
settled in this case. It cannot be done now in this court 
for the reasons stated, and the case should be remanded for 
a new trial. 

Other questions argued are mentioned here that they 
may not seem to be overlooked. An individual does not 
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have the right of eminent domain for the use and benefit 
of himself or his éstate under sections 46-601, 46-602, and 
46-603, Comp. St. 1929, for the irrigation of his own land. 
Section 21, art. I of the Constitution, limits this right. 
Welton v. Dickson, 38 Neb. 767; Jenal v. Green Island 
Draining Co., 12 Neb. 163. New Mexico and Utah have 
held that the works for the irrigation of an individual’s 
land was a public use. But this court declined to adopt 
such a theory (Vetter v. Broadhurst, 100 Neb. 356), so 
that the plaintiff is not limited in this case to an action for 
damages. 

The plaintiff is not compelled to submit to a flooding of 
her lands here, unless the defendant has acquired a right 
by prescription. That it would be convenient for it and of 
little damage or inconvenience to plaintiff is not a reason 
to deny the injunction, if otherwise proper. 

For the reasons stated in the opinion, the judgment is 
reversed and the cause remanded for new trial. 

REVERSED. 


PRUDENTIAL INSURANCE COMPANY OF AMERICA, APPELLANT, 
y. RUBY M. DIEFENBAUGH ET AL., APPELLEES. 


FrLep May 14, 1935. No. 29282. 


Mortgages. Defect of parties defendant is not a ground for refusing 
confirmation of a judicial sale. 


APPEAL from the district court for Sherman county: 
BRUNO O. HOSTETLER, JUDGE. Reversed, with directions. 


R. H. Mathew, Clinton B. Nasby, Stanley Cheff and 
Quintard Joyner, for appellant. 


Lamont L. Stephens, contra. 


Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and 
CARTER, JJ., and REDICK, District Judge. 


PAINE, J. 
This was a foreclosure of a first mortgage on 160 acres 
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of land in Sherman county, Nebraska. Objections were 
made to the confirmation by Walter Bode for the reason 
that the property did not sell for its fair value, and that 
at a subsequent sale a greater amount would be realized, 
and for the reason that the said Walter Bode, who has a 
homestead interest in said property, is a married man and 
the head of a family, and that his wife is a necessary party 
to the foreclosure action, and has never been served with 
summons. Thereupon, the court sustained the objections, 
set aside the sale, and ordered a new sale, to all of which 
the plaintiff excepted, and filed an appeal bond in the sum 
of $100. 

The plaintiff sets up as errors for reversal the sustaining 
of the objections to the confirmation, and setting aside 
sale, and ordering new sale, as contrary to law and con- 
trary to the evidence. 

The record discloses that Ira Moler and wife borrowed 
$5,000 from plaintiff and gave plaintiff a first mortgage 
upon the northwest quarter of section 22, township 13, 
range 16, in Sherman county. In October, 1927, said 
Moler died, and the heirs executed agreement and coupons 
for an extension of the mortgage. Foreclosure was brought 
because payments due under the extension coupons were 
in default. A decree of foreclosure was rendered Novem- 
ber 28, 1932, in the amount of $5,435.92. In the fore- 
closure petition they had made Walter Bode a defendant, 
as he had received a deed from the record owners; he had 
filed a demurrer, which was overruled, and then filed an 
answer, but had been defaulted at the time the decree was 
entered. A nine months’ stay was taken, and the mort- 
gaged premises were sold in January, 1934, to plaintiff on 
its bid of the entire amount due. In March Walter Bode 
appeared and filed objections to the confirmation of the 
sale, setting up, among other things, that he was the head 
of a family, and that his wife had never been made a 
party defendant, and that this fact may have deterred 
bidders from bidding on the property at the sale. 

The record discloses that Bode acquired title to the 
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premises in 1931, and within a few weeks thereafter he 
moved to this farm and lived there during 1931 and 1932, 
and in 1933 leased the farm to his brother-in-law; Bode 
and his wife living with his father-in-law in 1933 and 
1934. In cross-examination Bode admitted that he did not 
consider the premises worth the amount of the encum- 
brance against them, and unless there was a scale-down in 
the amount of the debt he would not attempt to make a 
“go” of the farm again. 

Plaintiff insists that it was not necessary for the trial 
court to decide whether the premises were the homestead 
of Bode, or whether his wife was a necessary party, and 
insists that a defect of parties could only be brought to the 
attention of the court by demurrer or by answer, and that 
when Bode’s default was taken after answer and he failed 
to take an appeal from that ruling and the decree, it has 
now become final, and that it is too late to bring it up on a 
question of the confirmation of the sale. 

Plaintiff insists that section 20-1531, Comp. St. 1929, 
provides that if the property was sold for fair value under 
the circumstances, or that a subsequent sale would not 
realize a greater amount, the court shall direct the clerk to 
make an entry on the journal that the court is satisfied of 
the legality of such sale and direct that the officer make a 
deed to the purchaser. 

The plaintiff insists that the evidence of Bode himself is 
that the premises are not worth the amount plaintiff has 
bid, nor is there any evidence to show that a subsequent 
sale would realize a greater amount, and insists that, as 
there are no statutory grounds for setting the sale aside, 
the court should have confirmed the sale upon the demand 
of plaintiff, who was the bidder and purchaser. 

Plaintiff insists that the court does not guarantee that 
the purchaser shall get a good title at a foreclosure sale. 
In Schribar v. Platt, 19 Neb. 625, it was said in the text 
that the question of the title is not settled in the proceed- 
ings for the confirmation, and the only thing adjudicated 
by the order of confirmation is the record in reference to 
the proceedings of the sheriff in making the sale. This 
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would certainly imply that matters relating to the title 
cannot be taken up on confirmation of the sale, but must 
be taken up before the decree is rendered. To the same 
effect is Wollmer v. Wood, 119 Neb. 248, in which it was 
held that the homestead right is not a proper subject for 
consideration upon proceedings for the confirmation of the 
sale. In Kummer v. Kummer, 112 Neb. 220, it was held: 
“A defect of title which will warrant the release of a 
purchaser at a judicial sale must be of a substantial char- 
acter; and where it is one which may be and is removed 
within a reasonable time, a court of equity may require the 
purchaser to comply with his bid if the ends of justice will 
thereby be accomplished.” 

In Kaley v. Eselin, 108 Neb. 544, it is said that a home- 
stead right of exemption of real property is not a proper 
subject for consideration upon proceedings for the con- 
firmation of a sale of the alleged homestead on execution. 
The motion to confirm a sheriff’s sale cannot be resisted on 
the ground that the land sold is the homestead of the judg- 
ment debtor, citing Best v. Zutavern, 53 Neb. 619. The 
homestead claimant can bring an action in equity to can- 
cel the sheriff’s deed, but the court said: “A motion to 
confirm a sheriff’s sale cannot be resisted on the ground 
that the land sold is the homestead of the judgment debtor ; 
and an attempt to resist it on that ground will not bar a 
subsequent action to remove the cloud caused by such 
sheriff’s deed.” Best v. Grist, 1 Neb. (Unof.) 812. 

These cases are cited with approval in 2 Freeman, 
Executions (3d ed.) sec. 311, wherein the author said: 
“We think the better opinion is, that the right of exemp- 
tion, where claimed, should be left for determination in 
some subsequent action to recover the property sold, and 
* * * hence, that the confirmation of the sale of real 
property does not estop its owner from contending, in a 
subsequent action, that it constituted a homestead.” 

Quigley v. McEvony, 41 Neb. 73, was a suit in equity to 
enjoin the sale of the plaintiff’s homestead on attachment. 
In discussing this case in 3 Neb. Law Bulletin, 429, it is 
said: “If the sheriff has had no notice of a homestead 
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claim, or having such notice disregards it, and proceeds 
with the sale, it is now well settled that a motion to con- 
firm the sale cannot be resisted or a motion to set aside the 
sale cannot be supported on the ground that the land sold 
is the homestead of the judgment debtor. * * * These 
motions raise questions of very limited scope, such as the 
regularity of the proceedings of the sheriff and those act- 
ing under and with him.” 

“In a suit to foreclose a deed of trust, if defendant’s 
wife was a proper party because of her dower interest, de- 
fendant should have raised the question by answer or de- 
murrer, and, failing to do so, waived the defect, if any, 
from her nonjoinder, and could not complain that the sell- 
ing price of the land was affected by reason of her non- 
joinder.” Sidwell v. Kaster, 2832 S. W. 1005 (289 Mo. 
174). 

“It is urged that Bert Kaster, the wife of the defend- 
ant, should have been a party defendant. If there were 
defects of parties plaintiff or defendants, such should have 
been raised either by demurrer or answer; otherwise, the 
question is waived, and cannot be urged in this court. The 
question was nowhere raised below. It is an afterthought 
in this court.” Sanders v. Kaster, 222 S. W. (Mo.) 133. 
See, also, Wollmer v. Wood, 119 Neb. 248. 

In Norton v. Nebraska Loan & Trust Co., 35 Neb. 466, 
18 L. R. A. 88, 87 Am. St. Rep. 441, purchaser was com- 
pelled to take a defective title on the well-settled rule that 
caveat emptor applies to all judicial sales. In the case at 
bar the purchaser insists on being allowed to take a de- 
fective title. Why not give him what he wants? Many 
cases will be found cited in the long annotation in Quinn 
Plumbing Co. v. New Miami Shores Corporation, 100 Fla. 
413, 73 A. L. R. 600. 

If it is admitted that the wife of Walter Bode should be 
made a party, even then the action of the trial court in 
ordering a new sale will not in any way cure the defect. 

We frankly admit that if we were in the position of the 
plaintiff, which is the purchaser, we would not have pur- 
sued the course it did, but under the law we feel that it is 
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entitled to the confirmation which it insists upon, and the 

order of the trial court, directing a new sale, is hereby 

reversed, and the trial court is directed to confirm the sale. 
REVERSED. 


ESTHER J. ERWIN, SPECIAL ADMINISTRATRIX, APPELLEE, V. 
WATSON BROTHERS TRANSFER COMPANY, APPELLANT. 


FILED May 14, 1985. No. 292385. 


1. New Trial: NEWLY DISCOVERED EVIDENCE. Whether a new 
trial should be granted upon the ground of newly discovered 
evidence depends upon the facts and circumstances in each 
particular case. 


“To make a sufficient showing on such a 
sound: the proof should show that neither litigant nor his 
counsel could have discovered the evidence by exercise of due 
diligence; that the new facts are not only competent, relevant, 
material and contradictory, but that they render clear and 
positive that which was before equivocal and uncertain, and 
are of such a trustworthy character as will probably bring 
about a different result in case a new trial is granted.” Wie- 
gand v. Lincoln Traction Co., 128 Neb. 766. 

On the facts and circumstances shown by the evi- 
dence in this case, held, that reasonable diligence was exercised 
in the circumstances disclosed, and that the newly discovered 
evidence is of such a controlling character as to warrant a new 
trial. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed, with directions. 


Crossman, Munger & Barton, Story & Thomas, and 
Crawford & Nye, for appellant. 


Rosewater, Mecham, Shackelford & Stoehr, contra. 


Heard before Goss, C. J., Goop, PAINE, DAY and CarTER, 
JJ., and LOvEL 8. HASTINGS and LIGHTNER, District Judges. 


HASTINGS, District Judge. 

This case arises out of a collision occurring near Hia- 
watha, Kansas, between a passenger bus, owned and oper- 
ated by the Interstate Transit Lines, and a truck and 
trailer, owned by the appellant, Watson Brothers Transfer 
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Company. William T. Erwin, the driver and operator of 
the passenger bus at the time of the collision, died on 
December 22, 1931, as a result of injuries received there- 
in. At the time of his death he was a resident of Omaha, 
Nebraska. 

On January 11, 19382, Esther J. Erwin, claiming to be 
his widow, applied for and obtained her appointment 
(without notice) as special administratrix of his estate. 
Deceased and Esther J. Erwin had no children. Deceased 
left surviving him, his mother. On January 16, 1932, 
Esther J. Erwin, as special administratrix, brought this 
action to recover damages for the wrongful death of 
. William T. Erwin, from the Watson Brothers Transfer 
Company, defendant and appellant herein. The employer, 
Interstate Transit Lines, was joined as defendant, pur- 
suant to section 48-118, Comp. St. 1929. 

The case was tried twice; on the first trial the jury dis- 
agreed, and the second trial resulted in a verdict in favor 
of the appellee. Judgment was entered on the verdict. 
Appellant filed a motion for a new trial, one of the grounds 
being newly discovered evidence. The motion was over- 
ruled. Thereafter, during the same term of court, by 
stipulation of the parties in open court, the order overrul- 
ing the motion for a new trial was set aside and vacated. 
Afterwards, the cause was heard upon appellant’s motion 
to vacate the judgment and grant a new trial on the 
ground of newly discovered evidence. A hearing was had, 
during which a large amount of testimony was taken in the 
way of affidavits and orally in support of appellant’s mo- 
tion for a new trial, and on the part of the appellee in op- 
position thereto. The trial court overruled the motion for 
a new trial and reinstated the order vacating the previous 
ruling denying a new trial and the vacation of the judg- 
ment. The sole question presented by this appeal is, did 
the court err in overruling appellant’s motion and appli- 
cation for a new trial on the ground of newly discovered 
evidence? 

In the seventh subdivision of section 20-1142, Comp. St. 
1929, it is provided as a ground for a new trial: “Newly 
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discovered evidence, material for the party applying, which 
he could not, with reasonable diligence, have discovered 
and produced at the trial.” 

Construing this part of that section, we have held: “To 
make a sufficient showing on such a ground, the proof 
should show that neither litigant nor his counsel could 
have discovered the evidence by exercise of due diligence; 
that the new facts are not only competent, relevant, ma- 
terial and contradictory, but that they render clear and 
positive that which was before equivocal and uncertain, 
and are of such a trustworthy character as will probably 
bring about a different result in case a new trial is 
granted.” Wiegand v. Lincoln Traction Co., 123 Neb. 
766. 

Whether a new trial should be granted upon the ground 
of newly discovered evidence depends upon the facts and 
circumstances in each particular case. 

One of the issues raised by the pleadings in this case 
was whether Esther J. Erwin, the special administratrix, 
was lawfully married to the deceased, William T. Erwin, 
at the time of his death. At both of the trials, to prove 
the marriage of appellee to the deceased, Esther J. Erwin 
testified she was married to William T. Erwin in Kansas 
City, Missouri, on October 20, 1927, and that during their 
married life they had lived mostly in Omaha; and on being 
asked if they had lived in any other places, testified that 
they had lived in Kansas City and through the east. No 
other evidence was introduced by plaintiff in relation to 
her marriage to deceased in either trial. In neither trial 
did appellant cross-examine her upon this subject. In 
support of the motion for a new trial, appellant intro- 
duced in evidence the affidavit and oral testimony of one 
Zoe Herney, a friend and acquaintance of appellee. Her 
oral testimony, which is substantially the same as that 
contained in her affidavit, related to a conversation that 
the witness had with appellee shortly before the second 
trial. In regard to the conversation she testified as fol- 
lows: “Q. That conversation was what? A. Shortly be- 
fore the trial she was nervous and she said she was very 
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nervous, and I said, ‘What are you nervous about?’ And 
she said, ‘Over that trial’, and I said, ‘Well, what are you 
going to say when they ask you where you were married,’ 
and she said she was going to say that she was married 
in 1927 in Kansas City, Missouri, and I said, ‘Where,’ and 
she said, ‘Kansas City, Missouri,’ and I said, ‘Suppose 
they ask you for proof?) You want me to keep on telling 
it? Q. Yes. A. So I said, ‘Suppose they ask you for your 
proof?’ And she said that she would say that she lost it 
or that it was destroyed by a fire. Q. What? A. I said, 
‘Suppose they keep asking you?’ Q. I mean what was 
destroyed? A. Her certificate or proof of her marriage, 
and she said, ‘Well, I will just tell them that Bill told me 
so; I will just tell them that Bill told me that we were 
married, and that is all I know about it.’” 

Appellee in her affidavit and her oral testimony admits 
she had such a conversation or one similar to it with the 
witness at the time testified. She admits that no cere- 
monial marriage was ever performed, that her marriage to 
deceased in the state of Missouri was under a verbal con- 
tract to live together as husband and wife. ‘ 

Affidavits of appellant and its attorneys are in evidence 
to the effect that they believed, from the testimony of the 
appellee given in both trials as to her marriage, that such 
marriage was ceremonial until shortly after the overruling 
of the motion for a new trial the first time, when they 
learned, accidentally, that it was not. 

It is contended by counsel for appellee that, if appellant 
and its counsel had exercised reasonable diligence, it could 
have ascertained the facts in regard to the alleged mar- 
riage. It is urged that, if its counsel had cross-examined 
plaintiff on this issue, while a witness at either of the 
trials, it would have been disclosed she had not been mar- 
ried to deceased by a ceremonial marriage in Missouri or 
elsewhere, and that the failure to inquire showed a lack 
of reasonable diligence. 

In this case the evidence discloses that the appellee by 
her testimony in both trials intended to convey the im- 
pression that she was married to deceased by a cere- 
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monial marriage. The plain import of her testimony is to 
that effect. There is nothing in the pleadings nor in her 
testimony given in either trial to suggest or cause appel- 
lant or its counsel to suspect that her alleged marriage to 
the deceased was other than ceremonial. If she had been 
cross-examined upon the subject, she had intended to 
falsely state that the certificate of marriage had been lost 
or destroyed. 

In support of the contention that appellant was negli- 
gent, we are cited to the case of Fitzgerald v. Brandt, 36 
Neb. 688, and the case of Parkins v. Missouri P. R. Co., 79 
Neb. 788, where it was held that the failure to cross- 
examine a witness to elicit facts afterwards claimed to be 
newly discovered evidence was a failure to exercise reason- 
able diligence. On the facts in this case those cases are 
not applicable. 

While counsel for appellant had the opportunity to in- 
quire on cross-examination as to what were the facts in 
regard to the alleged marriage, there was nothing in the 
evidence of appellee suggesting the propriety of making 
such inquiry. Under the circumstances disclosed by the 
evidence, the contention that reasonable diligence was not 
exercised in uncovering the deceit practiced is not well 
taken. 

At the time that appellee claims to have entered into a 
common-law marriage with the deceased in Missouri, there 
was a statute making common-law marriages null and 
void. Rev. St. Mo. 1929, sec. 2977. Since the enactment 
of that statute the supreme court of that state has con- 
strued it, holding that common-law marriages contracted 
after the passage of the statute were null and void. State 
v. Hare, 331 Mo. 707. 

The newly discovered evidence, under the issues, was 
material. On the record made at the trial it would have 
been sufficient to have changed the result. In opposition 
to the motion for a new trial appellee introduced evidence 
tending to show that a common-law marriage might have 
been entered into either in the states of Colorado or Iowa, 
where common-law marriages are recognized as valid. 
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We are asked to determine whether such evidence shows 
a valid common-law marriage. From the view that we 
take of the case, it is not necessary nor proper for us to 
consider and determine whether such evidence is sufficient 
to show a common-law marriage in some state other than 
the state of Missouri. The question before the trial court 
on the motion for a new trial was whether a valid mar- 
riage had been entered into in the state of Missouri. This 
marriage, by the newly discovered evidence, is shown not 
to have been a legal marriage. 

A verdict and judgment obtained, as the one in this case 
was, should not be allowed to stand. Whether the appellee 
and deceased entered into a legal common-law marriage in 
some state other than Missouri will be an issue to be tried 
and determined upon a new trial of this cause. 

The judgment is reversed, with directions to set aside 
the order denying a new trial, and to grant appellant a 
new trial. 

REVERSED. 

PAINE, J., dissents. 


EDWIN NEWCOMB V. STATE OF NEBRASKA. 
Finep May 17, 19385. No. 29427. 


1. Criminal Law: New TriaL. Ordinarily, in a criminal action, 
the only method to secure a new trial is by motion filed at the 
same term and within three days after the verdict. 

CoRAM Nosis. The writ of error coram nobis exists 

in Nebraska. The argument thereon in Carisen v. State, p. 84, 

post, adopted in this decision and made a part hereof by refer- 

ence. 


Proceedings to obtain a writ of error coram 
nobis are essentially civil in character, and are governed as to 
time of commencement by the Nebraska Code of Civil Pro- 
cedures 


LimiraTIONS. Under sections 20-2001 and 
20- 2008, Comp. St. 1929, one seeking by writ of error coram 
nobis to vacate or modify a judgment against him on the 
ground that he was of unsound mind must begin proceedings . 
for the writ within two years after the disability was removed. 
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ERROR to the district court for Sheridan county: EARL 
L. MEYER, JUDGE. Affirmed. 


‘John S. Bishop and Frank F. Aplan, for plaintiff in 
error. 


William H. Wright, Attorney General, and Milton C. 
Murphy, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE 
and CARTER, JJ., and CHASE, District Judge. 


Goss, C. J. 

On July 18, 1925, Edwin Newcomb (called defendant) 
administered strychnine to his wife, and she soon there- 
after died. On July 28, 1925, he was duly charged with 
murder in the first degree, pleaded guilty to murder in the 
second degree, and was sentenced by the late Judge 
Westover to life imprisonment in the penitentiary, where 
he is still serving that maximum sentence for murder in 
the second degree. 

This proceeding was begun February 6, 1934, by a mo- 
tion filed in the same district court in which the original 
proceedings were had, asking the court to set aside and 
annul the sentence of July 28, 1925, on the following 
grounds: 

(1) The defendant was insane and incapable of plead- 
ing, and the court was, therefore, without jurisdiction to 
sentence him. 

(2) There was no investigation of the sanity of the 
defendant. 

(3) There was no investigation by the court before 
pronouncing sentence in regard to the facts of the case. 

The issue on the motion was raised by the state’s motion 
to dismiss on the grounds that the court had no jurisdic- 
tion of the subject-matter; that action on the motion was 
barred by the statute of limitations; that the judgment 
showed that, when defendant entered his plea and was 
. sentenced, he was represented by a named, able attorney; 
that the affidavits filed in support of the motion were in- 
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adequate to sustain it, even if the court had jurisdiction; 
and that the defendant is guilty of laches. 

Before passing on the motion, the court heard the mat- 
ter on the motion, considering nine affidavits offered by 
defendant, ten affidavits offered by the state, and the testi- 
mony of Alden C. Plantz, produced by the state, who was 
appointed by Judge Westover and represented defendant 
at the time of his plea and sentence. Upon a considera- 
tion of the evidence, the trial court overruled the motion 
of defendant, and he came to this court on proceedings in 
error, asking that the sentence of July 28, 1925, be de- 
clared null and void, that the plea of guilty be quashed, and 
for such “further and different relief as justice may re- 
quire.” While there are eight assignments of error, they 
are comprehended within the two points that the judg- 
ment is contrary to the law and the evidence. 

The affidavit of William T. Fenton, then warden of the 
state penitentiary, shows that when Sheriff Bruce brought 
Newcomb to the penitentiary he observed and talked with 
Newcomb a short time, and, being convinced he was de- 
mented, asked why the man was brought there instead of 
to the asylum. To this the sheriff answered that he was 
carrying out the order committing the prisoner. The 
warden ordered the prisoner to the hospital to be examined 
by the prison physician who had charge. Soon thereafter 
the penitentiary medical board duly certified that the de- 
fendant was insane, and he was removed to the Lincoln 
state hospital for the insane, all in conformity with sec- 
tion 83-750, Comp. St. 1929. The affidavit of D. G. 
Kavanaugh, then deputy warden, is to the same general 
effect. It further states that Newcomb was kept at the 
state hospital until September, 1930, when he was dis- 
charged and returned to the penitentiary to continue 
serving his life sentence. The affidavit of Newcomb states 
that in September, 1930, he was discharged from the 
state hospital and returned as cured, and since then has 
been in his right mind and permanently cured. 

The record fairly shows that the patient was insane at 
ahd from the time of his incarceration for a period of 
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about five years. After the first three and a half years he 
began to show marked improvement. In September, 1930, 
Dr. D. G. Griffiths, superintendent of the Lincoln state 
hospital, under authority of section 83-751, Comp. St. 
1929, duly certified that Newcomb was restored to sanity, 
and he was returned to the penitentiary. 

In their affidavits, Dr. Griffiths, superintendent, and Dr. 
R. H. Spradling, assistant superintendent of the Lincoln 
state hospital, express the opinion that Newcomb was 
insane when he poisoned his wife. Dr. Samuel, E. Over- 
mass, a physician at Gordon, Nebraska, was called to at- 
tend Newcomb on July 18, 1925, and Dr. Quincy Elmore, 
a physician of the same town, was called to attend New- 
comb on the same day. Both swear that he was then in- 
sane to the extent that he did not know right from wrong. 

Alden C. Plantz, who was appointed to represent New- 
comb, had served on the insanity board about ten years, 
and thus had experience with insane persons. He had two 
conversations with Newcomb and thought he was sane. 
If he had thought him insane he would have presented 
that as a plea to the court. 

The state introduced affidavits of several witnesses who 
knew defendant and saw him on the day he was arrested. 
They are of the opinion he was sane. In rebuttal Dr. 
William H. Crawford, by affidavit, states that he was 
called to the jail twice in July, 1925, to attend the prisoner. 
He was of the opinion Newcomb was suffering from a 
mental psychosis, and questioned whether it was per- 
manent or self-limited. 

It is elementary that one is presumed to intend the 
natural and probable consequences of his acts, and there- 
fore is presumed to be sane until the issue of his sanity is 
raised. In this case it was never raised on the trial, nor 
until years after the court had lost jurisdiction over de- 
fendant because the defendant had been undergoing the 
sentence imposed by the court. No motion for a new trial 
was ever filed; no proceedings in error were attempted. 

Ordinarily, in a criminal action, the only method to se- 
cure a new trial is by motion filed at the same term and 
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within three days after the verdict. No statute has in any 
way been violated, except it is claimed that the court vio- 
lated section 29-2027, Comp. St. 1929, by not examining 
witnesses in open court to determine the degree of crime, 
upon receiving defendant’s confession. We find no evi- 
dence in the record supporting that statement, and besides, 
in the absence of proceedings in error carried on within 
the statutory time after final judgment, we could not find 
that the omission, if existing, was prejudicial. 

As a matter of fact, there was, and defendant knows 
there was, no error committed by the trial court that can 
be reviewed here by any ordinary statutory methods. And 
what defendant here seeks is a recognition and applica- 
tion of the writ of error coram nobis, so that he may here- 
by obtain a remedy and try out, as if in the original case, 
a question of fact—that of his then insane condition. 

That the writ of error coram nobis exists under the 
Nebraska Constitution and laws has been demonstrated 
in the recently adopted opinion in Carlsen v. State, p. 84, 
post, written by Judge Day. We adopt the argument of 
that opinion showing that the writ exists, an@ will be used, © 
in a cause to which it applies, without needlessly repeat- 
ing or abstracting the argument here. Our duty is to 
determine and decide whether the writ is applicable to 
the instant case. 

There is no statute of limitations under the Criminal 
Code of Procedure under which plaintiff in error might 
bring this action so late as it was begun. But, while he 
seeks an adjudication of the fact that he was insane at the 
time he pleaded guilty in a criminal action, the procedure 
to adjudicate his right to another trial, a trial of that fact 
and not of any error of law, is essentially a civil action. 
Though he raised the question by motion, which was 
proper, it is in all essentials the same as a petition in 
equity for an opportunity to establish in another criminal 
trial a fact which he was incapable, by reason of insanity 
at the time, from producing when he pleaded guilty. His 
application was heard by a judge sitting in equity. It is 
a civil proceeding, and, so far as this particular proceeding 
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is concerned, is governed by the Civil Code as to the 
statute of limitations. 

Section 20-2001, Comp. St. 1929, gives a district court 
power to vacate or modify its judgments after the term at 
which they were rendered: “Fifth. For erroneous pro- 
ceedings against an infant or person of unsound mind, 
where the condition of such defendant does not appear in 
the record, nor the error in the proceedings.” Section 
20-2008, Comp. St. 1929, provides that proceedings to va- 
cate or modify a judgment or order for the cause men- 
tioned in subdivision five of section 20-2001 “must be 
commenced within two years after the judgment was 
rendered or order made, unless the party entitled thereto 
be an infant or person of unsound mind, and then within 
two years after removal of such disability.” 

It is conceded that Newcomb’s disability was removed in 
September, 1930. This proceeding to vacate his sentence 
was February 6, 1934. No excuse for his laches appears. 
The proceeding was therefore barred by the statute of 

limitations. 

’ The judgment of the district court is 
AFFIRMED. 


Ep A. WEIDEMAN, APPELLEE, V. ESTATE OF NEILS P. PETER- 
SON, APPELLANT. 


FILED May 17, 1935. No. 29200. 


1. Appeal. An order overruling a motion to strike a petition, or 
to strike from a petition, will be reviewed on appeal, even 
though not assigned as error in the motion for a new trial. 

2. Cases Overruled. First paragraph of syllabus in Caproon v. 
Mitchell, 77 Neb. 562, and also first paragraph of syllabus in 
Barker v. Davies, 47 Neb. 78, overruled. 

8. Rule Abrogated. The rule announced in Estate of Fitzgerald v. 
Union Savings Bank, 65 Neb. 97, that, “on appeal to the dis- 
strict court from an order of the county court allowing or 
rejecting a claim against an estate, pleadings need not be filed 
unless directed by the court,” held abrogated by statutory 
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changes of legislative enactment on which such rule was 
based. 

4. Pleading: Morion To STRIKE. “A motion may properly be 
overruled which cannot be allowed in substantially the same 
terms as requested.” Fox, Canfield & Co. v. Graves, 46 Neb. 
812. 

5. Appeal: Issues. “A case must be tried in the district court 
upon appeal upon the issues tried in the lower court. This 
does not mean that no issuable fact can be pleaded in a peti- 
tion in the district court that was not alleged in the bill of 
particulars in the lower court. If the identity of the cause of 
action is preserved in the petition it is sufficient.” Jacob 
North & Co. v. Angelo, 75 Neb. 381. 

6. Limitation of Actions. An oral promise to compensate one for 
past services, which do not appear to have been performed as 
a gratuity, and as to which the obligations created thereby are 
then not barred by the statute of limitations, as well as for 
future services, out of the promisor’s estate, and that a legacy 
therefor shall be provided for the promisee, where, by the 
latter, such promise is thereafter accepted and performed, is 
an independent and substitutionary contract to which the 
statute requiring a new promise to be in writing does not 
apply. 

7. .New Trial. Record examined, and held that the order of the 
district court denying motion for new trial on the ground of 
newly discovered evidence was erroneous. 


APPEAL from the district court for Cass county: JAMES 
T.: BEGLEY, JUDGE. Reversed. 


Courtright, Sidner, Lee & Gunderson and William A. 
Robertson, for appellant. 


_ Dwyer & Dwyer, contra. 


' Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This action arises out of a claim against the estate of 
Neils P. Peterson, deceased, which, at the time of the 
hearing thereon in the county court, was in the following 
form (verification omitted) : 


‘ 
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“Estate of Neils P. Peterson, Deceased. 
In Account With 


Dr Cr 
1922-3 Trip to Blair 16 
a 2 Trips to Fremont 24 
td 3 Trips to Kennard, Neb. 45 
1923 Cleaning House—-Greenwood 10 

m4 Nursing—Taking care of 

N. P. 3 wks 150 
1931 Trip to Fremont 12 
257 


That said deceased promised and agreed with claimant 
that he would pay said claim by providing for its payment 
in his will which he failed to do.” 

To this claim the amended objections of the adminis- 
trator, with the will annexed, challenged the sufficiency of 
the same; pleaded the four-year statute of limitations to 
all items thereof except the “1931 Trip to Fremont;” 
pleaded as an offset a note dated September 20, 1924, for 
the sum of $355.25, with interest at 5 per cent. due and 
payable “‘six months after date.” As to which note it was 
alleged, “No part of which has been paid.” These objec- 
tions of the administrator closed with the prayer “that 
said claim * * * be disallowed by the court or in the al- 
ternative if the said claim be allowed in any amount to 
be allowed as a credit on the note hereinabove set out.” 

In the county court the claim was disallowed and claim- 
ant prosecuted an appeal to the district court. In that 
court on April 8, 1933, the claimant filed a formal petition 
based on the same items of services set forth in the orig- 
inal claim, alleging that such services were rendered at 
the request of deceased; and “that all of said services were 
performed by claimant with the expectation and under the 
express agreement of compensation therefor; that said de- 
ceased when called on to pay said claim stated that he did 
not have the money with which to pay same and promised 
plaintiff that he would make provision for the payment 
thereof in his will; that subsequently thereto he stated to 
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plaintiff in the year 1923 that he had made a will in which 
he had provided for the payment and compensation of 
plaintiff; that he would still need the assistance and ad- 
vice of plaintiff in the future and plaintiff rendered ser- 
vices to him thereafter in reliance upon such statement; 
and plaintiff alleges that the said deceased did make a 
later will in which he provided for the compensation of 
plaintiff, but that said will was either lost or destroyed 
subsequent to the death of deceased. Plaintiff further 
states that the services rendered for and on behalf of said 
deceased were of the reasonable value of $257, no part of 
which has been paid.” ; 

To this pleading defendant filed a motion, in the alterna- 
tive, that said petition be entirely stricken, or in the al- 
ternative that said petition be stricken as to certain por- 
tions designated in the motion. The overruling of this 
motion in toto by the trial court is the first error presented 
for our consideration. 

The motion for a new trial does not specifically set out 
this ruling of the court as a specific ground of error, and 
appellee insists that this court is committed to the doc- 
trine: ‘The motion for new trial must give the trial court 
an opportunity to correct all errors complained of. No 
alleged error can be considered in this court as ground for 
reversal unless so brought to the attention of the trial 
court.” Waxham v. Fink; 86 Neb. 180. 

The error presented to this court in the Waxham case 
was the refusal of the trial court to direct a verdict for 
the defendant on the ground of the insufficiency of the 
evidence. The assignments of the motion for a new trial 
in that case included, “the verdict is not sustained by 
sufficient evidence,” or “the verdict is contrary to law,” 
and were held ample to challenge the attention of the trial 
court to its ruling in refusing to direct a verdict for the 
defendant. On this ground the judgment of the trial court 
was reversed. However, such Wazxham case is not an 
authority on the question here presented. 

Section 20-1142, Comp. St. 1929, declares: “A ‘new 
trial’ is a reexamination in the same court of an issue of 
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fact after a verdict by a jury, report of a referee, or a 
decision by the court. The former verdict, report or de- 
cision shall be vacated and a new trial granted on the 
application of the party aggrieved, for any of the following 
causes, affecting materially the substantial rights of such 
party.” This section then enumerates eight distinctive 
grounds for motions for new trial. Sections 20-1143 and 
20-1144, Comp. St. 1929, provide when and how such ap- 
plication for new trial shall be made. 

In Caproon v. Mitchell, 77 Neb. 562, this court, in an 
opinion by Duffie, C., announced the principle: “An order 
overruling a motion to strike from a petition will not be 
reviewed on appeal when not assigned as error in the mo- 
tion for a new trial.” 

The case of Barker v. Davies, 47 Neb. 78, is cited in the 
Caproon case as an authority in support of the rule thus 
stated. However, in a later case, that of Anderson v. 
Union Stock Yards Co., 84 Neb. 305, a contrary doctrine 
is announced. The question there involved was the action 
of the trial court in striking from the petition that part 
thereof which contained a charge of negligence by the 
Union Stock Yards Company in not equipping its cars 
with automatic couplings. The defendant insisted that 
this assignment of error could not be considered as it was 
not assigned as one of the grounds of plaintiff’s motion 
for a new trial. This court, in an opinion by Duffie, C., 
evidently concurred in by Judge Good, then Commissioner 
but now of this court, and unanimously approved by this 
court, denied this contention, and held that, notwithstand- 
ing the trial court’s attention was not challenged to this 
question in the motion for a new trial, the question was 
properly before this court for its consideration. On this 
subject, Commissioner Duffie says in part: 

“There are several cases in our reports indicating, if not 
directly holding, that an order of the trial court in sus- 
taining or overruling a demurrer, a motion to strike or to 
make more specific, or other order made relating to the 
pleadings must, in order to be considered by this court, be 
included in the motion made to the district court for a new 
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trial of the ease. An examination of our statute relating 
to new trials and the constructions heretofore placed 
thereon in numerous cases establishes beyond any doubt 
the rule that orders of the district court which do not 
pertain to the trial of the case, such as rulings upon de- 
murrer, motions addressed to the pleadings, and motions 
to dismiss, need not be called to the attention of the trial 
court by motion for a new trial to make them available on 
appeal taken to this court. O’Donohue v. Hendrix, 13 Neb. 
255; Farris v. State, 46 Neb. 857; Claflin v. American Nat. 
Bank, 46 Neb. 884; Scarborough v. Myrick, 47 Neb. 794; 
Deere, Wells & Co. v. Eagle Mfg. Co., 49 Neb. 385; Hans 
v. State, 50 Neb. 150; Horton v. State, 60 Neb. 701; Slobo- 
disky v. Curtis, 58 Neb. 211, where our previous decisions 
are collated by Mr. Justice Norval. The latest expression 
of this court upon the question is found in Walker v. 
Burtless, 82 Neb. 214. The syllabus is as follows: ‘If the 
consideration of a record of the district court does not re- 
quire the examination of any issue of fact or error occur- 
ring at the trial, which could only be preserved by a bill 
of exceptions, a motion for a new trial is not a condition 
precedent to a review of that record in this court.’ ” 

As the last authoritative pronouncement of this tri- 
bunal, we accept the foregoing statement of law as binding 
and controlling in the instant case. Accordingly, the rule 
announced in the first syllabus in Barker v. Davies, 47 
Neb. 78, and in the first syllabus in Caproon v. Mitchell, 
77 Neb. 562, is expressly overruled. 

On the merits of the motion to strike, it may be said 
that in Estate of Fitzgerald v. Union Savings Bank, 65 
Neb. 97, cited by defendant, it was noted that the then 
controlling statute provided only that the claimant present 
or exhibit his claim or demand to the (county) court, and 
accordingly the following rule was announced in that 
case: “Creditors of an estate are not required to present 
their claims to the county court or to the commissioners 
appointed to examine claims by formal pleadings; a state- 
ment of the nature and amount of the claim in the ordi- 
nary form of an account or claim bill is sufficient.” 
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While the rule is also announced in that case that, “on 
appeal to the district court from an order of the county 
court allowing or rejecting a claim against an estate, 
pleadings need not be filed unless directed by the court,” 
this was based upon the provisions of section 238 of chap- 
ter 23 of the Compiled Statutes then held to be in force, 
and which originally. constitutes section 238 of chapter 17 
of the General Statutes of Nebraska for 1873. In 1881 
there was adopted an act providing for appeal from de- 
cisions of the county court in certain matters. Laws 1881, 
ch. 47. Section 6 of the act of 1881 now appears as sec- 
tion 80-1606, Comp. St. 1929. 

In Bazzo v. Wallace, 16 Neb. 298, in reference to the 
effect of this act of 1881, Maxwell, J., says in part: “The 
act of 1881 is a complete act in itself for the regulation of 
appeals in all matters of probate jurisdiction, and all that 
is necessary to perfect an appeal in such cases is to com- 
ply with the provisions of that act.” See, also, Drexel v. 
Reed, 65 Neb. 231. 

These cases at least suggest that this act of 1881 oper- 
ated to repeal by implication “section 238 of chapter 23.” 
Whether this be true or not, it is to be noticed that the 
1913 revision of the laws of Nebraska omits “section 238 
of chapter 23.” The question, therefore, now to be deter- 
mined is the proper construction of sections 30-1606, 
27-540, 21-1305, and 21-1306, Comp. St. 1929. Under our 
practice, therefore, new pleadings are filed on appeal. 
Moline, Milburn & Stoddard Co. v. Hamilton, 56 Neb. 132. 

The rule stated in Estate of Fitzgerald v. Union Savings 
Bank, 65 Neb. 97, viz., “On appeal to the district court 
from an order of the county court allowing or rejecting a 
claim against an estate, pleadings need not be filed unless 
directed by the court,” has by virtue of statutory changes 
been abrogated and is now not in force. Obviously the 
filing of a petition in the district court, now a requirement 
on appeal, is for the purpose of securing such amplifica- 
tion and elaboration of the brief and informal statement of 
facts permitted in the county court as will conform the 
pleadings to the Code provisions applicable in the district 
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court in cases therein commenced, without, however, de- 
parting from the rule that in an appeal substantial identity 
of issues must be preserved. Basically the pleading here 
attacked includes no more than the services set forth in the 
itemized account originally filed in the county court as a 
claim, amplified by additional allegations pertaining there- 
to. The scope of the motion to strike in the case now be- 
fore us is such, therefore, that it cannot be sustained as an 
entirety. It is too broad. The rule appears to be: “A 
motion may properly be overruled which cannot be allowed 
in substantially the same terms as requested.” Fox, Can- 
field & Co. v. Graves, 46 Neb. 812. See, also, McDuffie v. 
Bentley, 27 Neb. 380. 

But, apart from this reason, the principles applicable to 
the present situation appear to be: ‘“‘A case must be tried 
in the district court upon appeal upon the issues tried in 
the lower court. This does not mean that no issuable fact 
can be pleaded in a petition in the district court that was 
not alleged in the bill of particulars in the lower court. If 
the identity of the cause of action is preserved in the 
petition it is sufficient.” Jacob North & Co. v. Angelo, 75 
Neb. 381. See, also, Swenson Bros. Co. v. Commercial 
State Bank, 98 Neb. 702; Burke v. Northrup, 98 Neb. 849. 

It is thought that the overruling of the defendant’s mo- 
tion to strike finds ample justification in the record. 

Appellant’s second contention is that, excepting as to 
services alleged to have been performed for decedent in 
1931, claimant’s cause of action was barred within four 
years after the cause of action accrued (Comp. St. 1929, 
sec. 20-206), and that section 20-216, Comp. St. 1929, pro- 
vides the only manner in which such cause of action may 
be tolled, viz., by a written acknowledgment of an existing 
liability, debt or claim. The distinction between the pres- 
ent case and those within the purview of our statute of 
limitations is that in the instant case the effect of the oral 
agreement alleged herein is that the latter is a separate, 
distinct and independent contract into which the obliga- 
tions of the original undertaking become only an element 
of its consideration. ‘There is evidence in the record to 
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the effect that on September 20, 1924, deceased asked 
claimant to execute a note covering the amounts due the 
deceased by claimant. Claimant asked that the value of — 
his services to Peterson be credited on this demand, to 
which the deceased replied, “I have made a will and pro- 
vided for you better, because I need you in my services 
longer.” And that claimant thereupon acceded to the 
proposition thus made, and in return for the agreement 
waived his right of present offset and executed a promis- 
sory note for $355.25. In other words, under the circum- 
stances of this case, if the above be established by proper 
proof, “An oral promise to compensate one for past serv- 
ices by giving him a legacy is an independent and substi- 
tutionary contract to which the statute requiring a new 
promise to be in writing does not apply.” 37 C. J. 1124. 
See, also, Murtha v. Donohoo, 149 Wis. 481, and note under 
same case in 41 L. R. A. n. s. 246; Devine v. Murphy, 168 
Mass. 249; Davis v. Teachout’s Estate, 126 Mich. 135. 

The oral promise of Peterson, the oral acceptance there- 
of and compliance therewith by claimant, was, in principle, 
_ determined in Davis v. Teachout’s Estate, supra, to have 
constituted a binding undertaking. The language of the 
opinion in such Davis case is: “Miles (later deceased) told 
claimant that he had a good deal of property, and not an 
heir in the world, and that, if he (claimant) would wait 
until final disposition of his property, he (Miles) would 
see that he was well paid, and well paid for waiting.” 

In Bennett v. Lutz, 93 N. W. 288 (119 la. 215) it was 
held: “A promise of a father that past services of his 
daughter, which do not appear to have been performed as 
a gratuity, as well as future services, shall be paid out of 
his estate, has sufficient consideration, so as to prevent the 
running of the statute (of limitations) till his death.” 

The authorities above referred to sustain the conclusion 
that the claimant’s recovery is not barred by the statute 
of limitations, provided, of course, that the oral contract 
on which he relies is finally determined. to be established 
by the evidence. It is not to be regarded as a new promise 
within the meaning of that statute, but rather as a valid 
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“independent and substitutionary contract” and enforce- 
able as such. 

Defendant cites, in opposition to this conclusion, Morten- 
son v. Knudson, 189 Ia. 379, and Zuhn v. Horst, 100 Wash. 
359. In the Mortenson case the supreme court of Iowa in 
no manner refers to the case of Bennett v. Lutz, supra, and 
does not overrule or qualify the doctrine therein announced. 
In both cases cited, in addition to other important dif- 
ferences as to facts, the oral contracts relied upon to sup- 
port recovery were made long after the original claims to 
which they related had been admittedly barred by the 
statute of limitations. In the light of these facts it is 
thought that the doctrines announced in these two cases 
are inapplicable to the facts presented in the case now be- 
fore us. 

We are quite of the opinion that, in view of all the evi- 
dence surrounding the questioned transactions, direct as 
well as circumstantial, proper questions arise for the de- 
termination of the jury, viz.: (1) As to whether the oral 
contract between Peterson and claimant was made as by 
the latter alleged? and (2) whether the $355.25 note was 
actually discharged as the evidence in behalf of claimant 
tended to establish? 

The question presented by the motion for new trial on 
the ground of newly discovered evidence is serious. The 
nature of the claim made, and the necessary limitation of 
proof occasioned by death leaving sealed the lips of Peter- 
son, deceased, have necessarily increased the evidential 
importance of the circumstances surrounding the transac- 
tions involved. So, too, the source of the moneys by which 
it is claimed the promissory note of $355.25 was paid by 
claimant becomes important, and the facts discovered in 
reference to the claimed “loan,” after the conclusion .of the 
‘trial in the district court, are likewise important. In view 
of the fact that the-person who approved the use of cer- 
tain checks, the proceeds of which claimant claims to 
have been the funds which discharged the $355.25 note, 
was dead at the time of the trial in the district court, de- 
fendant is entitled to know the names of the makers of the 
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checks so used. These names were not divulged in the 
showing made by claimant in resistance to the motion for 
a newtrial. The record diseloses a request in writing for 
this information, by defendant in the trial court, and this 
request was not complied with by plaintiff. Neither party 
claims that similar testimony as to the source of these facts 
was given in the county court at the first trial of the case, 
and we infer from the record before us that the peculiar 
question here considered was first developed at the trial in 
the district court, and defendant is not properly chargeable 
with negligence or lack of diligence in failing to previous- 
ly investigate. In short, it is thought that the showing in 
support of the motion for a new trial brings the case 
squarely within the principles announced in Nelson v. 
State, 121 Neb. 658, as follows: “If newly discovered evi- 
dence presents a material and important fact, germane to 
the issue in controversy, which, considered with the evi- 
dence presented on the trial, might cause a jury to take the 
other view, then a new trial should be granted, if dili- 
gence to secure the same has been shown.” It follows that, 
in the denial of defendant’s motion for a new trial based 
on newly discovered evidence, the district court erred. 

The judgment of the district court is, therefore, reversed 
and the cause remanded for further proceedings in con- 
formity with this opinion. 

REVERSED. 


CARL C. CARLSEN V. STATE OF NEBRASKA. 
FILED MAy 17, 1935. No. 29439. 


1. Criminal Law: CorAm Nosis. The common-law writ of error 
coram nobis has not been expressly abolished by statute. 


2. In a case for the protection of a right or prevention 
of a wrong for which the Code does not provide, the former 
practice may be adopted so far as necessary to prevent a fail- 
ure of justice. 

3. New TrIAL. The only method provided by statute 


for securing a new trial in a criminal case is by motion filed. 
at the term and within three days after the verdict. 
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Carlsen v. State 


No statute provides a corrective judicial 
process to remedy the wrong when newly discovered evidence 
casts doubt on the correctness of the verdict or establishes de- 
fendant’s innocence. 

The statute authorizing a new trial in civil 
actions at a subsequent term on the ground of newly discovered 
evidence is not available in a criminal case. 

Equity. Equity will not interfere for the 
purpose of granting a new trial in a criminal case on the 
ground of newly discovered evidence. : 


The district court possesses no inherent or 
common-law power to grant new trials in criminal cases on the 
pround of newly discovered evidence at a term subsequent to 
that at which the verdict of guilty is found. 

Habeas corpus is not a proper remedy to secure one’s release 
from prison on the ground that an error of fact resulted in a 
wrongful conviction. 


Courts. Expressions in opinions must be interpreted with refer- 
ence to the facts and issues determined therein. 

Criminal Law. The right to apply for a pardon to an adminis- 
trative board does not meet the requirement of the constitu- 
tional provision guaranteeing a remedy for an injury by due 
process of law. 

Pardon. The pardoning power is not a corrective judicial proc- 
ess to remedy a wrong. 

Criminal Law: CorAM Nosis. The common-law writ of error 
coram nobis to bring into the record facts which were unknown 
to the defendant at the time of trial through no lack of reason- 
able diligence on his part, which, if known at the time of the 
trial, would have resulted in a different judgment, exists in this 
state under section 49-101, Comp. St. 1929. 

Constitutional Law. Every person for any injury done him in 
his lands, goods, person or reputation shall have a remedy by 
due course of law. 

Coram nobis does not lie to bring into the record facts known 
to the petitioner before judgment. 

Information. A general demurrer admits facts well pleaded, 
but not the conclusions of the pleader. 


Error to the district court for Lancaster county: 


JEFFERSON H. BROADY, JUDGE. A/firmed. 


Frank A. Peterson, Walter D. James and Perry, Van 


Pelt & Marti, for plaintiff in error. 
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William H. Wright, Attorney General, and Edwin Vail, 
contra. 


Heard before Goss, C. J., RosE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

This is an appeal from an order of the Lancaster county 
court denying an application for a writ of error coram 
nobis. Carlsen was tried before and convicted by a jury in 
the district court of the crime of forgery. A motion for a 
new trial was overruled, and he was sentenced to the 
penitentiary and to pay a fine. He prosecuted a proceed- 
ing in error to this court, the result of which was an 
affirmance of the judgment. Carlsen v. State, 127 Neb. 11. 
He then applied to the supreme court of the Unite? states 
for a writ of certiorari, which was denied. Thereafter he 
made application to the trial court for an ancient common- 
law writ of error coram nobis. The trial court sustained 
the state’s demurrer to the petition for that it did not 
state facts sufficient to justify the issuance of the writ of 
error coram nobis. Our statutes do not provide for such a 
writ, and there is no provision expressly abolishing the 
common-law writ. 

In 1855 the first legislature of the territory of Nebraska 
adopted as a Civil and Criminal Code parts of the Code of 
Iowa. This Code provided for a writ of error coram nobis, 
Section 540 provided: “Any person aggrieved by the judg- 
ment of the district court by reason of any material error 
in fact may within one year after the rendition thereof 
obtain from the clerk of the court which rendered the 
judgment a writ of error coram nobis returnable at the 
next term of said court.” Laws 1855, p. 108. This would 
appear to be a part of the Civil Code applicable to civil 
actions. This section was recently discussed in Boyd v. 
Smyth, 200 Ia. 687. It was there said in an opinion 
written by Albert, J.: “The provisions of this chapter are 
broad enough to cover all cases arising which seek to 
vacate or modify a judgment, but this is, and always has 
been, a chapter in the Code of Civil Procedure, and has 
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afforded a remedy in all instances where a judgment could 
be vacated or modified.” 

In this connection, section 524 of the Criminal Code, 
Laws 1855, p. 292, provides: “The only mode of reviewing 
a judgment or order in a criminal action is by a writ of 
error as prescribed in this chapter.” Then follow specific 
provisions as to writs of error, and a writ of error coram 
nobis is not a prescribed remedy. This would seem to be 
an expression of legislative intent to abolish the writ as 
to criminal cases. 

However, in 1857, the territorial legislature repealed the 
entire Civil and Criminal Code previously adopted from | 
Iowa by the following act: 

“Section 1. Be it enacted by the council and house of 
representatives of the Territory of Nebraska, That an act 
entitled ‘An act adopting certain parts of the Code of 
Iowa,’ approved March 16, 1855, and also an act entitled 
‘An act relative to criminal laws,’ approved March 15, 
1855, be and the same are hereby repealed. 

“Section 2. This act to take effect and be in force from 
and after its passage.” This act passed the house by two- 
thirds vote over the governor’s veto, 24 to 2, and passed 
the council by a vote of 12 to 1 over the governor’s veto. 
See Laws 1857, p. 187. While the date of the passage of 
this repealing act is not given, on page 295, Laws 1857, 
appears this joint resolution: “Resolved, by the council 
and house of representatives of the Territory of Nebraska, 
that all laws passed at the present session of the general 
assembly shall take effect on the first day of June next, 
unless otherwise provided in the acts passed. Approved 
February 18, 1857.” 

The supreme court of Iowa in Boyd v. Smyth, supra, 
held that in a statutory revision the parts of the original 
omitted are to be considered annulled. Since the Iowa 
legislature in the adoption of revised statutes omitted the 
chapter relating to the writ of error coram nobis, it was 
determined that the remedy had been abolished. 

But the legislative history in Nebraska is not like that 
of Iowa. As-stated, the entire Code, both Civil and 
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Criminal, was abolished in 1857. The statute was not 
revised. It was not until November 1, 1858, that a new 
Code was approved. This new Code did not provide for 
writ of error coram nobis in either civil or criminal cases. 
It did not specifically abolish the writ, but was silent as 
to it. It did not provide, as the former Code, that the only 
mode of reviewing a judgment or order in a criminal case 
was as provided by the Code. It did not provide for a re- 
view of criminal cases by a writ of error. There is nothing 
in this Code which can be said to abolish the writ of error 
coram nobis. The Code of 1858 was superseded by the 
Revised Statutes of 1866 which were effective when Ne- 
braska was admitted as a state to the Union in 1867. The 
chapter entitled Schedule, section 1, Constitution of 1866, 
provided: “That no inconvenience may arise from the 
change of territorial government to a state government, it 
is declared that all rights, suits, actions, prosecutions, 
judgments, recognizances, claims, and contracts, both as 
respects persons and bodies corporate shall continue and 
be enforced, as if no change had taken place, and all laws 
now in force shall remain in force until altered, amended, 
or repealed by the legislature.” 

Thus itis evident not only that the common-law writ of 
error coram nobis was not expressly abolished by statute, 
that the statutes negative any such legislative intent. The 
Revised Statutes of 1866, ch. 7, sec. 1, provided: ‘So 
much of the common law of England as is applicable, and 
not inconsistent with the Constitution of the United States, 
with the organic law of this territory, or with any law 
passed or to be passed by the legislature of this territory, 
is adopted, and declared to be law within said territory.” 
This statute has never been repealed and is now section 
49-101, Comp. St. 1929. The legislature by the adoption 
of the Revised Statutes of 1866 made a further declara- 
tion, as follows: “If a case ever arise in which an action 
for the enforcement or protection of a right, or the redress 
or prevention of a wrong, cannot be had under this Code, 
the practice heretofore in use may be adopted so far as 
may be necessary to prevent a failure of .justice.” Rev. 
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St. 1866, tit. 29, ch. 6, sec. 901. This has never been 
amended or repealed and is now section 20-2225, Comp. 
St. 1929. These territorial statutes by the adoption of the 
Constitution of 1866 became the law of the state. The 
new Constitution provided: “All courts shall be open, and 
every person, for any injury done him in his lands, goods, 
person, or reputation, shall have remedy by due course of 
law, and justice administered without denial or delay.” 
Const. 1866, art. I, sec. 9. This section now appears as 
section 13, art. I, Const. 1920. These statutory and con- 
stitutional provisions indicate a continuing determination 
to provide a remedy for every wrong. In Engles v. Mor- 
genstern, 85 Neb. 51, it was held that the foregoing 
statutes and the constitutional provision established the 
right to review final orders of justices of the peace and 
other inferior tribunals notwithstanding the repeal of the 
statute authorizing such review. A similar constitutional 
provision has been held to require a remedy as a part of 
the ‘due course of law’ guaranteed by the Constitution. 
State v. Killigrew, 202 Ind. 397, 74 A. L. R. 681. It has 
been effectually used where no other form of judicial re- 
lief existed. State v. Calhoun, 50 Kan. 5238. 

But these provisions of the Constitution and the statutes 
do not apply where another remedy is provided by statute 
(Genau v. Abbott, 68 Neb. 117), or where the statutory 
remedy is lost by laches (Flint v. Chaloupka, 81 Neb. 87). 
Consequently, it is argued by the state that our statutory 
Code of Procedure is so comprehensive as to displace the 
common-law writ of error coram nobis. Does the statute 
provide an adequate remedy to correct an error of fact 
when the judgment has become final? Sections 29-2101, 
29-2102, and 29-2103, Comp. St. 1929, provide for a mo-_ 
tion for new trial as follow: 

Section 29-2101: “A new trial, after a verdict of con- 
viction, may be granted on the application of the defend- 
ant for any of the following reasons affecting materially 
his substantial rights: First. JIrregularity in the pro- 
ceedings of the court, or the prosecuting attorney, or the 
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witnesses for the state, or any orders of the court, or abuse 
of discretion, by which the defendant was prevented from 
having a fair trial; Second. Misconduct of the jury or the 
prosecuting attorney or of the witnesses for the state; 
Third. Accident or surprise which ordinary prudence could 
not have guarded against; Fourth. That the verdict is not 
sustained by sufficient evidence or is contrary to law; 
Fifth. Newly discovered evidence material for the defend- 
ant which he could not with reasonable diligence have dis- 
covered and produced at the trial; Sixth. Error of law 
occurring at the trial.” 

Section 29-2102: “The causes enumerated in subdivisions 
two, three and five of the next preceding section must be 
sustained by affidavits showing their truth, and may be 
controverted by affidavits.” 

Section 29-2103: ‘The application for a new trial shall 
be by motion upon written grounds, filed at the term the 
verdict is rendered, and shall, except for the cause of new- 
ly discovered evidence material for the party applying, 
which he could not with reasonable diligence have dis- 
covered and produced at the trial, be within three days 
after the verdict was rendered, unless unavoidably pre- 
vented. In assigning the grounds of such motion, it shall 
be sufficient to assign the same in the language of the 
statute, and without further or other particularity.” 

The statutory provisions for the vacation or modifica- 
tion of judgments in civil actions are much more numerous 
than in criminal cases. Comp. St. 1929, secs. 20-2001 to 
20-2009. These provisions are so extensive and liberal 
that the argument of the state would be persuasive in a 
civil case that the provisions of the Code have in fact 

_abolished the writ of error coram nobis, because a remedy 
is provided for every wrong. It is interesting to note, 
although of little importance here, that the only provision 
for a writ of error coram nobis in our state was contained 
in the Civil Code, and when it ceased to be a part of the 
Code, it was replaced by statutory remedies to serve sub- 
stantially the same purpose. But the provisions of the 
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Code for vacating judgments after term are only of inci- 
denta] interest here. They are not applicable to a criminal 
case. 

In Bradshaw v. State (1886) 19 Neb. 644, Bradshaw 
was found guilty of murder and sentenced to life imprison- 
ment. Upon a review by this court, the judgment was 
affirmed. Later a motion for new trial was filed in the 
district court upon the ground of newly discovered evidence 
and many affidavits were filed which, if true, at least cast 
a doubt on the correctness of the verdict. It was held that 
the grounds upon which a new trial might be granted in a 
criminal case must be filed within three days and at the 
same term unless unavoidably prevented. It was conceded 
by attorneys for Bradshaw that the provisions of the 
Criminal Code did not authorize them to file a motion for 
new trial after two years, but they claimed relief under 
the provision of the Civil Code. The court held that the 
provision of the Civil Code was not applicable. The 
opinion was written by Maxwell, C. J., who said: “The 
rule permitting a petition for a new trial to be filed at any 
time within one year from the rendition of the judgment 
in civil actions should, where there is newly discovered 
evidence, the effect of which is to cast doubt on the cor- 
rectness of the verdict or show the defendant’s innocence, 
be extended to criminal cases. Such a rule, in cases of 
conviction upon circumstantial evidence, if properly 
guarded and applied, would throw an additional safeguard 
around the innocent, and tend to the promotion of justice; 
but in the absence of legislation to that effect the courts 
are without authority in the premises.” Almost fifty 
years have passed since this judgment was rendered, and 
the legislature has not provided a statutory poniedy. for 
such a case. 

In Hubbard v. State (1904) 72 Neb. 62, there had been 
a conviction for statutory rape. The judgment was affirmed 
when reviewed by this court. Later Hubbard commenced 
a suit in equity for the purpose of securing a new trial for 
that the conviction was secured by means of perjured 
testimony. We quote extensively from the syllabus to 
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demonstrate that neither the statute nor equity affords 
remedy to one wrongfully convicted except a motion for 
new trial filed within three days and at the same term: 

“A court of equity will not interfere for the purpose of 
granting a new trial in a criminal case on the ground of 
newly discovered evidence. 

“The district court possesses no inherent or common-law 
power to grant new trials in criminal cases, on the ground 
of newly discovered evidence, at a subsequent term to that 
at which a verdict of guilty was rendered.” 

“The provisions of section 318 of the Code, authorizing 
the granting of new trials in civil actions at a subsequent 
term to that at which the judgment was rendered, on the 
ground of newly discovered evidence, are not applicable to 
the granting of new trials in criminal cases.” (Section 
318 is now section 20-1145, Comp. St. 1929.) 

Expressions in opinions must be interpreted with refer- 
ence to the facts and issues determined therein. Schwan- 
enfeldt v. Chicago, B. & Q. R. Co., 80 Neb. 790; Perkins v. 
Great Central Transport Corporation, 262 Mich. 616; 
Schoeneman Lumber Co. v. Davis, 200 Ia. 873. . 

The issues decided by Hubbard v. State, supra, are that 
neither the statutes nor equity afford one a remedy by 
new trial where newly discovered evidence casts serious 
doubt on the correctness of the verdict. There is no statu- 
tory or equitable remedy in our judicial procedure for one 
convicted by fraud or mistake except by a motion for new 
trial, within three days, at the same term of court. 

In Simmons v. State, 111 Neb. 644, opinion by Good, J., 
it was held that the district court does not have jurisdic- 
tion to grant a new trial in a criminal case on the ground 
of newly discovered evidence at a subsequent term to that 
at which the verdict of guilty was returned—citing Hub- 
bard v. State, supra; Evers v. State, 87 Neb. 721; Fouse v. 
State, 88 Neb. 258; Dodge v. People, 4 Neb. 220; McCoy v. 
State, 110 Neb. 860. It cannot be gainsaid, in view of 
these authorities, that the Code does not provide a remedy 
to one wrongfully convicted, and the argument of the state 
that it does is untenable. 
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In Evers v. State, supra, it was held that a motion for 
new trial on the ground of newly discovered evidence could 
not be sustained under section 318 of the Code (now sec- 
tion 20-1145, Comp. St. 1929). It was specifically held 
that “The district court has no jurisdiction to grant a new 
trial, in a criminal case, upon application by petition filed 
after the term of the trial.” This decision was based on 
Hubbard v. State, supra, that the statute providing for 
new trial in civil cases did not apply to criminal cases. 
Judge Sedgwick, the author of the court’s opinion, ex- 
pressed his disapproval of the fact that the statute did not 
provide a remedy. 

Later, in 1915, Judge Sedgwick wrote the opinion in 
Franco v. State, 98 Neb. 746. In this case, two men had a 
quarrel and one shot the other. The case was brought to 
this court on a writ of error, which makes it different from 
the other cases cited. It appeared, outside of the record, 
after conviction, when the defense was insanity, that in the 
altercation the defendant’s head had been injured by a 
blow administered by the man who was killed. The de- 
fendant’s insanity was noted at once by a physician at the 
penitentiary, and he was removed to the state hospital 
where an operation restored him to sanity. The attorney 
general admitted the fact, in open court, that the defend- 
ant was insane at the time of the trial. The court re- 
versed the judgment and reversed the case, because “we 
cannot affirm a judgment that is conceded to be unjust.” 
No comment is necessary upon this opinion, except that it 
sustains the proposition that there is no statutory remedy 
provided for one wrongfully convicted of a crime. It can- 
not be said to support the contention that the court has 
held that the writ of error coram nobis exists, but it does 
demonstrate a situation where the old writ would perform 
a very useful service. 

It has been suggested that the defendant has a remedy 
in the pardoning power existent in this state. This has 
been suggested in a number of cases, notably Hubbard v. 
State, supra, in which it was said: “The remedy is an ap- 
peal to the executive, who is clothed with the pardoning 
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power.” Quoting from Judge Sedgwick in Evers v. State, 
supra: “It is, of course, not intended by the Constitution 
that the pardoning power should review and correct the 
decisions of the courts. The fact of the defendant’s guilt 
or innocence of the crime with which he is charged should 
be finally settled by the courts, where the evidence can be 
received and weighed under the well-established rules of 
law, and where it is supposed that the truth can be as- 
certained with as much certainty as human imperfection 
will admit.” The pardoning power serves the state a dif- 
ferent purpose. The pardoning power is not a corrective 
judicial process to remedy a wrong. Sanders v. State, 85 
Ind. 318. 

In order to complete the process of elimination, it should 
be noted that the writ of habeas corpus does not afford a 
corrective judicial process to remedy an error of fact, at 
the trial, without which a conviction would not have re- 
sulted. Habeas corpus is not a proper remedy to secure 
release from prison of one sentenced upon a plea of guilty 
induced by fear. Darling v. Fenton, 120 Neb. 829. Habeas 
corpus is not a proper remedy to release one from prison 
who has been wrongfully convicted. Habeas corpus is not 
recognized as a remedy to review a judgment. It cannot 
take the place of a writ of error. 

It has been suggested to this court in several recent 
cases that the common-law writ of error coram nobis 
exists in this state. The first mention of the writ by the 
court was in a civil case, Jennings v. Simpson (1882) 12 
Neb. 558, although the relief granted in that case depended 
“upon the general powers of a court of equity.” Later, in 
1903, an application for a writ of error coram nobis was 
presented at chambers to J. J. Sullivan, C. J., who called 
to his assistance Roscoe Pound and John H. Ames, then 
commissioners of the court. This is reported in an ap- 
pendix at 64 Neb. 885, by the deputy reporter, who states 
that the “chief justice, after consultation, said that they 
were all of the opinion that the petitioner was invoking a 
power which did not exist in the full bench, and, a 
fortiori, in a judge at chambers.” While not entitled to the 
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dignity of a precedent because of the informal manner in 
which it was reported and because it was not the judgment 
of the court, it is nevertheless interesting as an opinion 
of these distinguished judges. 

Then, in Cole v. State (1920) 104 Neb. 780, upon an ap- 
plication for a writ of error coram nobis, it was not de- 
cided if the right existed, but was denied because the 
petition did not allege specific facts which, if known at 
the time judgment was rendered, would have prevented its 
rendition. ; 

Similarly, in State v. Boyd (1928) 117 Neb. 320, the 
court held: “Even if the right to a writ of error coram 
nobis exists in this state, which is not decided, a petition, 
which as ground for its issuance states only a fact which 
was known to the party applying before the judgment at- 
tacked was rendered, is insufficient.” These cases do not 
determine that the writ exists. The opinions specifically 
state that the question is not decided, and this court may 
now determine the question for the first time, unhampered 
by previous decisions. 

The conclusion follows, we think, that there is no cor- 
rective judicial procedure prescribed by statute to remedy 
a wrongful conviction which would not have occurred 
except for an error of fact upon the trial. Equity does 
not interfere in a criminal case to vacate such a judgment. 
Habeas corpus does not serve this purpose, and the pardon- 
ing power which is vested in an administrative board is 
not adequate, and, moreover, is not a judicial process. 

Has this state failed to provide a corrective judicial 
process to remedy such a wrong when discovered by 
reasonable diligence? We are unanimously of the opinion 
that it has not. Section 20-2225, Comp. St. 1929, here- 
tofore quoted, says that, if a case arise to prevent a 
wrong, for which the Code does not provide, the former 
practice may be adopted to prevent a failure of justice. 
Section 49-101, Comp. St. 1929, also quoted herein, provides 
that so much of the common law of England as is 
applicable and not inconsistent with our Constitution and 
laws is adopted. At the time of the enactment of these 
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statutes, coram nobis was a recognized writ, the purpose 
of which was to correct an error of fact. It had fallen 
into disuse and is said to have thus become obsolete, but 
it existed nevertheless. It has been effectually resorted 
to in criminal cases where no other form of judicial relief 
existed. Sanders v. State, 85 Ind. 318; State v. Calhoun, 
50 Kan. 528;2 R. C. L. 305, sec. 259. In In re Ernst, 179 
Wis. 646, it was held that the common-law writ of error 
coram nobis to permit the court in which the action was 
tried to correct errors of fact not appearing in the record 
and not reviewable by the ordinary writ of error is in 
force in that state, under section 13, art. XIV of the 
Constitution. The constitutional provision mentioned is: 
“Such parts of the common law as are in force in the 
territory of Wisconsin, not inconsistent with this Con- 
stitution, shall be and continue part of the law of this 
state until altered or suspended by the Constitution or the 
legislature.” This language is so similar with our statutory 
provision as to indicate a common ancestor. 

The necessity for this state to provide a corrective 
judicial remedy available to one wrongfully convicted is 
made imperative by section 18, art. I of the Constitution, 
which provides that every person for any injury done 
him in his lands, goods, person, or reputation shall have 
a remedy by due course of law. The right to apply for 
a pardon to an administrative board does not meet the 
requirements of the constitutional provision guaranteeing 
a remedy for an injury by due process of law. 

In a consideration of this case, the recent decision 
of the supreme court of the United States in Mooney v. 
Holohan, 294 U. 8. 108, is of especial interest. Mooney 
sought to obtain leave to file a petition for an original 
writ of habeas corpus for that he was unlawfully re- 
strained of his liberty by the state of California. He 
alleged that he was convicted as a result of perjured 
testimony knowingly used by the prosecuting officers, who 
also suppressed evidence which would have impeached and 
refuted it; that reasonable diligence would not have dis- 
covered the evidence which subsequently developed that 
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the testimony against him was perjured; that the state 
of California had failed to provide any judicial procedure 
to remedy the wrong to him. It was held that, where 
one was convicted by testimony known to the prosecuting 
officers to be prejured, and was deprived of his liberty 
thereby, the state’s failure to afford a corrective judicial 
process to remedy the wrong when discovered by reason- 
able diligence would constitute deprivation of. liberty 
without due process of law in violation of the Fourteenth 
Amendment to the Constitution of the United States. 

We are not enthusiastic about revivifying an ancient 
remedy of the common law. It would seem better that 
the Code should provide a modern process more in keep- 
ing with the spirit of progress. Relief is provided in 
civil cases. But the legislature has not provided such in 
criminal cases, although several decisions covering a period 
of fifty years have directed attention to the omission in 
the statute. But the objection to the ancient lineage of 
the common-law writ of error coram nobis is overcome 
by the necessity to resort to it as a present remedy for 
a wrong when no other exists. We are constrained to 
hold that Nebraska has provided a corrective judicial 
process in a case of wrongful conviction upon an error 
of fact. The statutes and the Constitution retain common- 
law remedies unless the statute provides another one. 
The writ of error coram nobis, to bring into the record 
facts which were unknown to the defendant at the time 
of trial through no lack of reasonable diligence on his 
part which, if known at the time of the trial, would 
have resulted in a different judgment, exists in this state 
under section 49-101, Comp. St. 1929. 

The common-law writ of error coram nobis has been 
the subject of some discussion by the courts. It was 
a remedy of the common law, infrequently used, and has 
been supplanted by statutory remedies in England and 
many of the states. A review of the cases reveals that the 
courts generally are doubtful of its existence and uncertain 
of the scope of its application. This court has upon two 
occasions declined to determine the existence or the 
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application of the remedy because unnecessary to a decision 
of the cases. State v. Boyd, 117 Neb. 320, 58 A. L. R. 
1283; Cole v. State, 104 Neb. 780. Professor Lester B. 
Orfield has written several articles upon the history, the 
present existence, the scope and the application of the 
writ. He has collected and discussed the authorities, 
including very recent decisions of American courts, in a 
manner that has been very helpful at times. 20 Virginia 
Law Review, 423; 10 Neb. Law Bulletin, 314; 11 Neb. 
Law Bulletin, 421. 

In order io decide this case, it is necessary to deter- 
mine the scope of the writ of error coram nobis only 
so far as applicable herein. It is stated in 2 R. C. L. 
307, sec. 262: “The purpose of the writ of coram nobis 
is to bring before the court rendering the judgment 
matters of fact which if known at the time the judgment 
was rendered would have prevented its rendition.” Upon 
this broad general principle the application of the appli- 
cant, Carlsen, is based. 

His petition alleges that he was convicted of forging 
interest coupons; that the conviction was obtained and 
affirmed on the theory that the execution of said interest 
coupons had not been authorized by Mary A. McLoughlin 
and Thomas J. McLoughlin for the purpose of extending 
the bonds; that the testimony of the McLoughlins support- 
ing this conclusion of fact was as follows: ‘“Q. Did any 
one ever ask you for authority to sign your name to that 
exhibit? A. Not that I remember of. Q. Did any one 
ask you for authority to use your name on exhibit No. 
4? A. No, sir. Q. And who signed exhibit No. 4A? 
A. I did. Q. And who else? A. My wife. Q. Did any 
one ever ask for an extension after that date? A. Not 
that I remember of. Q. Would you remember it if they 
did? A. I believe so. Q. Did you ever give any one an 
extension after that date? A. No, sir.” That the above 
and foregoing statement, that the loan was not extended 
and that said coupons herein were not authorized, was 
untrue; that the said witness, Thomas J. McLoughlin, will 
now testify, and his affidavit is attached and made a 
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part of the petition herein, that he was mistaken at the 
time of the trial when he testified as above related; that 
at the time he testified he had in mind and assumed 
that such extension and such authority to execute said 
coupons had to be in writing; that Thomas J. McLoughlin 
did in fact authorize R. G. Sutton and Vern Hicks to 
secure an extension of the loan on behalf of himself and 
his wife, Mary A. McLoughlin, and to execute the coupons 
in question. The affidavit of R. G. Sutton is attached and 
made a part of the petition by reference in which he 
states that on behalf of the McLoughlins he authorized 
Carlsen to extend the loan and execute the coupons. 

The petition further alleges that Mary A. McLoughlin 
and Thomas J. McLoughlin were unfriendly to him prior 
to and during the trial; that the defendant was never 
able to secure any information which would permit him 
or his counsel to disprove the testimony of Mary A. 
McLoughlin and Thomas J. McLoughlin until October 
27, 1934, prior to the filing of the petition herein on 
November 1, 1934; that the defendant had never been 
charged with a crime before, and that he was confused 
and embarrassed to the point where his mind failed to 
function; that he was not able to recall instances which 
he now realizes would have been material to his defense. 

The: petition further alleges that Carlsen “now stands 
convicted of having committed a crime, when the witness 
upon whose testimony reliance is placed admits that said 
testimony was given at a time when the witness did not 
recall the extension agreement and at a time when he 
misunderstood the purport of the questions propounded 
to him; that to permit said judgment of conviction to 
stand amounts to a fraud upon the rights of the defend- 
ant.”” To this petition, the state filed a demurrer, “for the 
reason that said petition does not state facts sufficient to 
justify the issuance for such writ of error coram nobis.” 
The petition, the demurrer, and the order of the trial 
court constitute the entire record before us for review. 

Assuming the truth of the allegations of fact well 
pleaded in the petition that Carlsen was convicted upon 
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testimony of witnesses who now state that they were 
mistaken in the import of their testimony in that they 
had a mistaken notion that the request for an extension 
and the authority to execute the interest coupons was 
required to be in writing, Carlsen now attempts to benefit 
by evidence that he was authorized to execute the coupons. 
This evidence, if true, was known to him at the time 
of the trial. A petition for a writ of error coram nobis 
is insufficient which, as a ground for its issuance, alleges 
only an error of fact which was known to the petitioner 
before the questioned judgment was ‘rendered. Coram 
nobis does not lie to bring into the record facts known to 
petitioner before judgment. State.v. Boyd, 117 Neb. 320. 
The reasons given in the foregoing case are cogent and 
persuasive. They are equally applicable to the situation 
here. If one negligently and intentionally fails to challenge 
the court’s attention to facts within his knowledge, he 
cannot expect to be relieved of the consequences. 16 C. J. 
1327. Sanders v. State, 85 Ind. 318, the most widely cited 
case on this subject, announces this rule at an early date, 
and lately, Berry v. State, 202 Ind. 294, adheres to the 
rule. See, also, People v. Ramey, 185 Cal. App: 573; 
Carraway v. State, 167 Miss. 390; Keane v. State, 164 Md. 
685. 

This petitioner attempts to excuse his failure to bring 
this fact to the attention of the court by pleading (1) 
that the witnesses were hostile to him, and (2) that 
because of the worry of the trial he forgot about the 
incident. He was on trial for forgery, and the question 
of authorization, if any, was important. While this 
application must be determined solely on the petition, 
the demurrer, and the judgment, an examination of the 
opinion, a part of which is pleaded here, reveals that 
it was sought to prove authority to sign the McLoughlin’s 
names to the coupons from the terms of the original in- 
strument. Whether the writ of error coram nobis lies as 
to issues that were litigated at the time is expressly not 
decided here. The excuse pleaded for failure to produce 
the evidence is not sufficient. True there are decisions 
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to the effect that coram nobis is a proper remedy for 
one convicted of a crime while insane. Hodges v. State, 
111 Ark. 22; Hawie v. State, 121 Miss. 197, 10 A. L. R. 
205. But an examination of these and other cases 
recognizing the applicability of coram nobis to such a 
situation reveals that one must be in such a mental 
condition as to be incapable of appreciating the importance 
of his trial and unable to properly prepare for it to 
avail himself of this remedy. If one is so mentally in- 
competent that he does not comprehend the peril he is 
in, he ought not to be tried. One who has become in- 
sane after the commission of a crime ought not to be 
tried for the offense during the continuance of the dis- 
ability. Comp. St. 1929, sec. 29-1821. The allegations 
that the state’s witnesses were hostile to him and that 
the worry incidental to the trial caused him to forget 
do not excuse the intentional or negligent omission to 
offer evidence of facts known to him at the time of the 
trial. The allegations do not bring the case at bar 
within the facts of Franco v. State, 98 Neb. 746, even if 
the reasoning. of the case were applicable here. Franéo 
wus insane. Neither Carlsen nor his attorneys have 
alleged as a fact that he is insane. Until he does so 
plead, it is unnecessary for this court to consider the 
availability of the writ of error coram nobis as a remedy 
in such a case. . 

Lastly, the petition does not plead facts sufficient to 
sustain a charge of fraud on the part of the prosecuting 
cfiicers of the state. The allegation in the petition 
following a recital of facts heretofore discussed states 
“that to permit said judgment of conviction to stand 
amounts to a fraud upon the rights of the defendant.” 
This pleads a legal conclusion which is not admitted by 
demurrer. The conclusions of the pleader are not ad- 
mitted by demurrer. Dodson v. Woolworth Co., 118 Neb. 
276; Busboom v. Schmidt, 94 Neb. 30. No fraud is admitted 
by the demurrer except that which is established by facts 
well pleaded. The argument in the reply brief is estab- 
lished by facts well pleaded. The argument in the reply 
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brief based upon Mooney v. Holohan, 294 U. S. 108, is 
extravagant and not supported by the facts pleaded. A 
general demurrer admits facts well pleaded. Wright v. 
Schram, 121 Neb. 775. 

In conclusion, the writ of error coram nobis is rather 
more limited than formerly as a common-law remedy. 
It is never used where the Code provides a remedy. It 
is only available where there is no other remedy for a 
wrong. It is consequently very limited in scope. It 
might well be abolished by statute and a remedy pro- 
vided by the Code. Its purpose is not, and never was, 
to permit a defendant to retry his case again and again. 
But, as pointed out heretofore, in certain cases, it pro- 
vides a corrective judicial process that the Constitution 
guarantees shall not be denied. 

The judgment of the trial court was a proper one and 
should not be disturbed. 


AFFIRMED. 


UNITED STATES FIDELITY & GUARANTY COMPANY, APPELLEE, 
v. First NATIONAL BANK OF OMAHA, APPELLANT. 


FILep May 17, 19385. No. 29246. 


1. Banks and Banking: CHECKS. The drawee bank is deemed the 
place of final settlement of a check, where all prior mistakes, 
alterations, and forgeries shall be corrected, or noted, and 
settled once and for all. 


2. ForRGED CHECK: PAYMENT. A drawee bank which 
pays a forged check to a bona fide holder for value and with- 
out fault, and which bank thereupon cancels the check and 
charges it to the depositor’s account, cannot recover payment 
from ee holder. 

3. REPAYMENT. Repayment made by an inno- 


cent ae upon demand of a drawee bank, of the amount 
of a forged check, under a mistake of fact, believing that pay- 
ment had been refused by said drawee bank, may be recovered 
by said indorser upon learning that in truth the drawee bank 
had paid and canceled said check, and charged it against the 
depositor’s account. 
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4. Insurance. Payment of a forged check by a drawee bank con- 
stitutes a loss of said sum for which a bonding company is 
liable under a banker’s blanket forgery and alteration policy. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed and dismissed. 


Finlaysen, Burke & McKie, for appellant. 
Gaines, McGilton, McLaughlin & Gaines, contra. 


Heard before Goss, C. J., GooD, DAY, PAINE and CARTER, 
JJ.. and LovEL S. HAsTINGS and LIGHTNER, District 
Judges. 


PAINE, J. : 

The United States Fidelity & Guaranty Company, 
plaintiff and appellee, brought action to recover $500 
from the First National Bank of Omaha, defendant and 
appellant, on the ground that it had paid to the defend- 
ant $500 upon proof of loss under the terms of its bond 
protecting said defendant bank against loss on payment 
of forged instruments, whereas it had been fully reim- 
bursed for said loss, which fact it concealed from the 
plaintiff. 

In the petition it is alleged that the plaintiff, a Mary- 
land corporation, is authorized to issue, and did issue, a 
policy of insurance known as bankers blanket forgery 
and alteration policy, by the terms of which the plain- 
tiff agreed to indemnify the defendant against direct loss 
through payment by the defendant of any forged check 
or draft. That on October 9, 1928, defendant filed written 
proof of loss with plaintiff for that a forged check, 
dated October 5, 1928, was drawn upon the account of 
the Jerpe Commission Company of Omaha, payable at 
the First National Bank of Omaha, and bearing the 
forged signatures of its treasurer and president, said- 
check being payable to Joe Fernald, and by him indorsed 
in blank, and that said proof of loss set out in para- 
graph 19 that indemnity or reimbursement on account 
of the forgery has not been received, either wholly or 
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in part, said proof of loss being duly executed on behalf 
of the First National Bank of Omaha by A. H. Chisholm, 
its assistant cashier; and the petition further alleged 
that on October 19, 1928, said defendant bank was reim- 
bursed in full for all loss thereunder, and had no claim 
against the plaintiff on account thereof. That plaintiff 
company made diligent search and inquiry to determine 
the facts, but not until May 27, 1929, learned that the 
statements in the proof of loss were false and fraudulent 
representations and concealment by the defendant bank 
in that said bank had received the $500 in full and had 
suffered no loss. That the defendant bank filed its 
amended answer, admitting that it paid a forged check 
of the Jerpe Commission Company, purporting to be 
signed by G. C. Swanson and M. Olander, officers of said 
company, and gave due notice under the terms of its 
bond to the plaintiff company, and that plaintiff’s agent 
requested defendant to attempt recovery of the amount 
paid on said check from the indorser thereon, and that 
defendant bank sent said check back to the Omaha Na- 
tional Bank, which bank returned it to the First National 
Bank of Lincoln, and the First National Bank of Lincoln 
collected $500 from the first indorser, but that said in- 
dorser had later demanded a return of the payment made 
from the First National Bank of Omaha, claiming that 
he had not known that said bank had actually paid the 
check, and thereupon the First National Bank of Omaha 
paid back to said indorser the amount of the check, and 
defendant bank denies that it was ever reimbursed or 
indemnified in any other manner, and asks that plaintiff’s 
petition be dismissed. ; 

It is quite necessary that the facts be set out in this 
opinion before discussing the law. Samuel L. Shostak 
testified that he had been in the poultry, egg and cream 
business in Lincoln for over 30 years; that Joe Fernald 
came into his office in a hurry, saying that he had to 
go to St. Joseph, Missouri, and asked him to cash this 
check of $500. He testified that Joe Fernald was the 
general manager of the Jerpe Commission Company in 
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Omaha, and had been coming to his office every week 
or so, representing that company in dealings in cream; 
that the check was made to this Joe Fernald, who told 
him that the bank would not cash the check, and thereupon 
Mr. Shostak indorsed his name under Mr. Fernald’s name 
on the back of said check. It being a Jewish holiday, 
Mr. Shostak did not have time to go to the bank, as he 
was ready to go to church, but one of his men went to the 
First National Bank with Mr. Fernald, which bank thereup- 
on cashed the check that day, to wit, October 6, 1928. 
Although Mr. Shostak had no knowledge of it at the time, 
the check was an absolute forgery, and Attorney Gaines, in 
his argument to this court, put the matter concisely by 
saying that this was perhaps the last act of Fernald, for 
he was run down, arrested as a crook, and landed in the 
penitentiary for this forgery. 

The First National Bank of Lincoln sent this check to 
its correspondent, the Omaha National Bank, which bank 
gave credit to the Lincoln bank and sent it on through the 
Omaha clearing house to the First National Bank of 
Omaha, who received the same on the morning of October 
8, and the amount was charged to the First National 
Bank of Omaha on the books of the Omaha clearing house. 
It was examined by the bookkeeper of the First National 
Eank of Omaha and charged to the account of the Jerpe 
Commission Company on October 8. The check was 
thereupon perforated with the “Paid” cancelation stamp 
of the First National Bank of Omaha. 

Tt appears from the evidence that the Jerpe Commis- 
sion Company is one of those firms against which a large 
volume of checks come in daily, so that they have their 
account balanced and get their checks from the First 
National Bank of Omaha each day, and received this 
check with many others on the morning of October 9. 
Shortly thereafter, in going through such checks the for- 
gery was discovered by the Jerpe Commission Company, 
and the check was immediately returned by a messenger 
to the First National Bank of Omaha as a forgery; where- 
upon Mr. Chisholm, its assistant cashier, notified Mr. 
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Carroll, the claim adjuster of the plaintiff company, who 
took to said bank the blanks for executing plaintiffs 
exhibit No. 1, being a forgery proof of loss, which blanks 
were filled out and signed by Mr. Chisholm for the said 
First National Bank, the same having attached thereto 
an affidavit of G. C. Swanson, treasurer of the Jerpe 
Commission Company, and M. Olander, president of said 
company, describing the check and swearing that the 
same was forged. On October 24 the plaintiff company 
gave the First National Bank of Omaha its draft for 
$500, drawn on the Merchants National Bank of Balti- 
more, Maryland, in full payment of the claim, which was 
duly cashed by said bank. On October 9 the First Na- 
tional Bank of Omaha forwarded the forged check for 
collection to the Omaha National Bank, but no credit 
was given on the books of said bank to the First National 
Bank of Omaha. It was forwarded to the First National 
Bank of Lincoln by the Omaha National Bank, and ex- 
hibits Nos. 5 to 10, inclusive, show correspondence between 
the First National Bank of Lincoln and the Omaha Na- 
tional Bank, and on October 18 Leo J. Schmittel, junior 
vice-president, notified the Omaha National Bank that 
they had succeeded in collecting the $500 from the in- 
dorser. Whereupon, cashier’s check No. 386877, drawn 
by the Omaha National Bank to the First National Bank 
of Omaha on October 9, which had been held pending 
payment by Shostak, was delivered to the First National 
Bank of Omaha on October 19, 1928, and on the next 
day cashed through the clearing house. It appears that 
Shostak at once took the matter up with his attorney, 
who made a trip from Lincoln to the First National 
Bank of Omaha, and demanded that that bank pay Shostak 
the amount of the forged check, as the bank had cashed it. 

There appears in the evidence exhibit 2, attached to the 
deposition of Leo J. Schmittel, being a letter from A. H. 
Chisholm, assistant cashier of the First National Bank 
of Omaha, to Attorney Louis B. Finkelstein, of Lincoln, 
dated October 22, 1928, and reading as follows: 

“With reference to your call at the bank here the 
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other day in connection with forged check of Jerpe Com- 
mission Company, No. 96849 for $500 payable to the 
order of Joe Fernald. 

“We return the check herein, by registered mail, and 
will ask that you have your client return this check to 
the First National Bank of Lincoln and ask them to 
return it to the Omaha National Bank for reimburse- 
ment. The Omaha National Bank will, in turn, present 
the item to us and we will take the same up and make 
the, proper demand for reimbursement from the insur- 
ance company. 

“This procedure is necessary so as to have our claim in 
order when presenting to the insurance company for 
reimbursement. 

“Please give this matter attention so that there will be 
no unnecessary delay in the matter.” 

The First National Bank of Lincoln, in accordance 
with this letter, paid Samuel L. Shostak $500 on October 
25, and the First National Bank of Omaha, when the 
same reached that bank in due course, paid back the 
$500 and received the forged check. The defendant bank 
claims that it had thereby paid the forged check in ques- 
tion as fully and completely as if it had handed cash 
over the counter, and that it had no right of recovery 
from any indorser, and therefore claims that the plaintiff 
rightly reimbursed it. It also claims that Shostak’s act in 
taking up the forged check on demand of the Lincoln 
bank was a voluntary payment, which he was not legally 
obligated to make, and having done so under a mistake as 
to the facts, he was entitled to recover the amount of such 
payment from the bank, and that, even though they held 
Shostak’s $500 for a few days, the First National Bank 
was never actually reimbursed for the loss sustained by 
it in paying the forged check, and that the plaintiff was 
fully informed concerning all of the facts in relation to 
the Shostak reimbursement. Mr. Chisholm testified that 
Mr. Shostak’s attorney threatened to bring suit, insisting 
that Shostak’s payment was not voluntary and that he 
should have his money back, and that after the bank had 
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repaid the $500, when the forged check was returned to 
them the second time, he had a conversation with the 
claim adjuster of the plaintiff company, and said, in 
answer 508: “I told him we were threatened with a 
lawsuit unless we refunded the money to Shostak at 
Lincoln, and he said, ‘That is all right, refund it, file 
your claim with us under your forgery bond, and we 
will pay the claim.’” Therefore, Mr. Chisholm refunded 
the money to Shostak and accepted payment of the claim 
from the plaintiff company. These facts Mr. Carroll 
absolutely denies, and testifies that he would not have de- 
livered the draft to the bank if he had known that Shostak 
had paid the $500. 

Testimony was introduced in regard to the rules of the 
Omaha clearing house, and defendant’s exhibit No. 11 is a 
copy of section 13 of the constitution and by-laws of the 
Omaha clearing house, as adopted August 21, 1923, in 
relation to the hours of returning checks between mem- 
bers, and provides: “All checks received in the morn- 
ing exchanges, not found good, are to be returned the same 
day to the member from which received before three (3) 
o’clock p. m.” Under this clearing house by-law it was 
impossible for the First National of Omaha to return the 
forged check on the following day, October 9, when it 
was returned to said bank from the Jerpe Commission 
Company, and the transaction on this check was ended, 
so far as its presentation and payment were concerned. 

At the close of the evidence the. defendant moved the 
court for an instructed verdict in its favor, or, in the 
alternative, that the jury be discharged and judgment 
entered in its favor. Whereupon, the plaintiff joined 
in the motion to discharge the jury, but moved for a 
judgment for the plaintiff. In consideration of these 
motions, the jury were discharged, and the cause came on 
for hearing to the court. Whereupon, the court entered 
judgment for the plaintiff for $683.50, with interest at 7 
per cent. 

The errors relied upon for reversal are: That the 
judgment is contrary to law, and is not sustained by 
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sufficient evidence, and is contrary to the evidence; that 
the court erred in entering judgment for plaintiff, and in 
not entering a judgment for the defendant. 

When a check has been paid and canceled by the 
drawee bank, and the amount is charged to the drawer’s 
account, and credit given the account of the bank pre- 
senting the check, and the drawee bank fails to return the 
check to the presenting bank within the time allowed by 
the clearing house rules, it is considered paid for all 
purposes. This is because the drawee bank is deemed 
the place of final settlement, where all prior mistakes 
and forgeries shall be corrected and settled once for all, 
and if the forgery is overlooked and payment is made, it 
must be deemed final. The rule seems to be well estab- 
lished that a drawee bank which pays a forged check to 
a bona fide holder for value and without fault, cannot re- 
cover the payment from him. 5 Michie, Banks and Bank- 
ing, sec. 269. It has been held that, although the rules 
of the clearing house provided that drawee banks might 
return checks at any time before 3 p. m., a bank can 
only do so where it has at no time debited the amount 
of the check against the account of the drawer. First 
Nat. Bank of Philadelphia v. National Park Bank of New 
York, 165 N. Y. Supp. 15. 

The defendant bank calls our attention to the case of 
Price v. Neal, 3 Burrows (Eng.) 13855. This case was 
tried before Lord Mansfield at Guildhall, November 16, 
1762. Two bills were drawn, which had been accepted 
and indorsed for a valuable consideration and paid, but 
both bills had been forged by one Lee, who was hanged 
for this forgery shortly thereafter. It appears that the 
defendant, Neal, acting innocently, and without the least 
privity or suspicion of the said forgeries, paid the whole 
value of those bills. The arguments of Mr. Stowe for 
the plaintiff are set out at length, and the argument of 
Mr. Yates for the defendant was begun, when he was 
stopped by Lord Mansfield saying that this was one of 
those cases that could never be made plainer by argument. 
He held that it was an action upon the case for money 
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had and received, in which the plaintiff could not recover 
the money unless it be against conscience in the defend- 
ant to retain it; that the defendant gave notice to the 
plaintiff of a bill drawn upon him; that he sent his 
servant to pay it and take it up, and then “lies by, for 
a considerable time after he has paid these bills; and 
then found out ‘that they were forged;’ and the forger 
comes to be hanged. He made no objection to them, at 
the time of paying them. Whatever neglect there was, 
was on his side.” Jt was held by Lord Mansfield that an 
innocent indorsee cannot be compelled to refund the money 
paid to him on a forged acceptance. This case was re- 
viewed at length by Mr. Justice Story in Bank of United 
States v. Bank of Georgia, 10 Wheat. (U. 8.) 333. 

Dean Ames, in 4 Harvard Law Review, 297, shows 
that, while the rule adopted in Price v. Neal, supra, has 
been recognized in Europe and the United States, still 
there is no unanimity as to the reason for the rule. He 
says that the reason usually given is the negligence of 
the drawee, which prevents his recovery. But Dean Ames 
says the true principle is that, as between two persons 
having equal equities, one of whom must suffer, the legal 
title shall prevail. Each paid in the belief that the in- 
‘strument was genuine, but the holder has the legal title 
to the money. 

We find another review of Price v. Neal, supra, by Prof. 
Aigler in 24 Michigan Law Review, 809, in which he 
says that Gibbs, C. J., in Jones v. Ryde, 5 Taunt. (Eng.) 
488, said that in Price v. Neal the bill was paid by the 
yperson who of all others was the best judge whether the 
acceptance was his handwriting or not. Prof. Aigler says 
that only a few states have disapproved the doctrine, and 
only one state, Pennsylvania, provided a contrary rule by 
statute in 1849. 

In another review of this famous case, in 24 Columbia 
Law Review, 469, it is said that when a bank pays a 
check it parts with its own money, and not the money 
of the depositor whose name is signed as the drawer. 
The bank may not charge the check to the depositor, 
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because the bank is bound to know the genuine signature 
of its customer. 

As the bank paid the money under a mistake of fact, 
can it recover the money from the indorser? Since the 
decision in Price v. Neal, it has been settled that the bank 
could not recover. It is a rule of convenience, rather than 
logic or equity. The rule of Price v. Neal is the basis for 
that section of our negotiable instruments law set out in 
section 62-503, Comp. St. 1929. See Brannan, Negotiable 
Instruments Law (5th ed.) sec. 62. 

Where a draft purported to be drawn by the acting 
quartermaster of the United States army upon the treas- 
urer of the United States, who paid the same, Mr. Justice 
McReynolds held that the government could not, upon dis- 
covering that the same was forged, recover the sum paid 
by it on such draft to an innocent collecting bank. United 
States v. Chase Nat. Bank, 252 U. S. 485, 10 A. L. R. 
1401. See, also, State Bank of Chicago v. First Nat. 
Bank of Omaha, 87 Neb. 351. 

It has been held that, where a mistake of fact is due 
to the wilful or intentional neglect on the part of the 
person making the payment to investigate the facts, he 
should not be allowed to recover the money paid, for 
under such circumstances he would be estopped to allege 
that he was without knowledge, and therefore the negli- 
gence of a drawee of a forged bill of exchange in not 
discovering the forgery before payment is held to pre- 
clude him from recovery. 21R.C. L. 167, sec. 196; Smith 
v. Rubel, 140 Or. 422, 87 A. L. R. 644, 

The First National Bank of Omaha, drawee, having 
actually accepted and paid the forged check and can- 
celed it, suffered the loss thereof. Shostak’s voluntary 
payment of $500 was one he was not required in law 
to make, having made such payment by, mistake, without 
knowing that the check had actually been paid and can- 
celed by the drawee bank. He paid it upon the repre- 
sentation that it was returned unpaid by the bank be- 
cause the signatures were forged. After Shostak had 
taken the check to the store he discovered for the first 
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time that the check had actually been canceled and paid 
by the drawee bank, and immediately consulted his 
attorney, who threatened suit in his behalf. 

As a general rule, payment under a mistake of fact, 
which the payor was under no legal obligation to make, 
may be recovered back. 48 C. J. 759; Billings v. McCoy 
Bros., 5 Neb. 187; 21 R. C. L. 167, sec. 196; Douglas 
County v. Keller, 48 Neb. 635. 

We therefore hold that the payment made by Shostak 
was under a mistake of fact, and that he was legally en- 
titled to recover the amount from the First National 
Bank of Omaha, which bank had the right to recognize 
this liability and repay the amount to Shostak, without 
suit. 

This question being settled, it is plain that the defendant 
bank, having paid a forged check and suffered a direct loss 
thereon, was entitled, under its blanket bond, to recover 
the amount of its loss from plaintiff, United States Fidelity 
& Guaranty Company. 

For prejudicial errors in the trial, and judgment in 
conflict herewith, the judgment of the district court is 
reversed and the cause dismissed. 

REVERSED AND DISMISSED. 


‘W. CLAYTON CLARK, APPELLEE, V. JOSEPH HASS, APPELLANT. 
FILED May 17, 1935. No. 29216. 


Mortgages: FORECLOSURE: MoRATCRIUM. Where, upon a_ hearing 
on an application for a moratory stay of proceedings under 
section 20-21,159, Comp. St. Supp. 1933, it appears that the 
amount of the mortgage lien exceeds the value of the lands 
secured by the mortgage, it is not an abuse of discretion on the 
part of the trial court to deny the application. 


’ APPEAL from the district court for Saline county: ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 


Fred P. Komarek and Bernard J. Klasek, fr eperene 
Robert R. Hastings, contra. 
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Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE and 
CARTER, JJ., and REDICK, District Judge. 


CARTER, J. 

This suit was commenced to foreclose a real estate mort- 
gage on 160 acres of land in Saline county. The land was 
in two tracts, one consisting of 120 acres and the other 
of 40 acres. The district court found that the appellee 
had a first lien upon the 120-acre tract which at the 
time of the sale amounted to $12,314.64, and that the 
appellee had a first lien upon the 40-acre tract which at the 
time of the sale amounted to $38,311.77. The court also 
found that there was a valid second lien against all of the 
lands mentioned, which at the time of the sale amounted 
to the sum of $3,491.38. The decree of foreclosure was 
entered on September 27, 1932. By _ stipulation, the 
appellant and mortgagor received a stay: of proceedings 
for one year instead of the usual nine months’ stay 
allowed by statute. After the expiration of the stay, the 
mortgaged land was sold under an order of sale. Before 
a confirmation of the sale was had, the appellant, Joseph 
Hass, as owner and mortgagor, applied for a moratorium 
staying further judicial proceedings until March 1, 1935, 
under the Nebraska moratory act. Comp. St. Supp. 1933, 
sec, 20-21,159. Under this statute, mortgagors were per- 
mitted by judicial order to retain possession of the mort- 
gaged premises until March 1, 1935, on condition of pay- 
ing rent and complying with other terms imposed by the 
trial court, unless upon hearing of the application, good 
cause is shown to the contrary. From an order denying 
the application and confirming the sale, the appellant 
brings this appeal. 

The appellee contends that the trial court rightfully 
denied the application and confirmed the sale for two 
reasons: First, that the moratory act, section 20-21,159, 
Comp. St. Supp. 1933, is unconstitutional ; and, second, that 
the mortgage indebtedness far exceeds the value of the 
land, and that under such circumstances the trial court 
was not required to grant the application. 
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It is conceded by counsel in the argument to the court, 
and the record so discloses, that the constitutionality of 
section 20-21,159, Comp. St. Supp. 1933, was not raised 
in the district court. It cannot therefore be considered on 
this appeal under the recent holdings of this court in 
Bell v. Niemann, 127 Neb. 762, and Howarth v. Becker, 
128 Neb. 580. 

The only question left for consideration is whether the 
trial court erred in denying the application for a mora- 
torium under the facts in this case. The counter showing 
of the appellee discloses that the total amount of the liens 
against the mortgaged lands is $19,117.79. The land was 
sold for $15,626.41, which the court found to be a fair 
value. The appellant offered no evidence to dispute the 
fact that the value of the mortgaged real estate was less 
than the amount of the liens against it and we therefore 
assume that the appellant has no equity in the property 
at the present time. The question is whether the trial 
court must, as a matter of right, grant a moratory stay 
under section 20-21,159, Comp. St. Supp. 1933, where it 
appears that the mortgage security is of less value than 
the liens against it. 

Under the moratory law the court is required to grant 
the stay therein provided for, ‘unless upon hearing on 
said application, good cause is shown to the contrary.” 
In other words, does a showing that the liens against the 
mortgage security exceed its value constitute good cause 
to the contrary? The very purpose of the moratory act 
was to protect the interests of the mortgagors where, 
because of the existing emergency, their lands would be 
sold to satisfy mortgage liens of a much less amount than 
the value of the mortgagor’s interest. But a mortgagor 
who has no actual equity in the land has no valuable in- 
terest to protect. The appellant quotes freely from the 
opinion in Blaisdell v. Home Bldg. & Loan Ass’n, 189 - 
Minn. 422, and especially from the concurring opinion of 
Chief Justice Wilson therein. However, the language of 
Wilson, C. J., on page 484, in that case upholds our view 
of the law, viz.: “It follows that it is detrimental‘to the 
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public interest for our people to lose their valuable lands, 
improved or unimproved, at a time when the banks are 
closed and when it is impossible to find any one who will 
make a mortgage loan. Funds are simply not available 
regardless of the security offered. The plight of the land- 
owner has been enhanced because of the depreciation in 
land values resulting in many cases of the land being worth 
less than the mortgage. In such case the mortgagor can 
have no legislative help.” 

There is still another reason why Blaisdell v. Home Bldg. 
& Loan Ass'n, supra, is not an authority in the case at 
bar. It must be borne in mind that the opinion of a 
court should be interpreted as a whole, and construed with 
reference to the facts on which it is based; the language 
used must be held as referring to the particular case and 
read in the light of the circumstances under which it was 
used and of ‘the issues as framed by the pleadings. 15 C. J. 
970. “Judicial precedents are valuable only in so far as 
they state definite rules for guidance in future similar 
eases. The authority of a former decision as a precedent 
must be limited to the points actually decided on the facts 
before the court.” 15 C. J. 939. 

In this connection it must be remembered that the 
evidence in Blaisdell v. Home Bldg. & Loan Ass’n, supra, 
as disclosed by the opinion in Home Bldg. & Loan Ass’n 
v. Blaisdell, 290 U. S. 398, showed, and the court so found, 
that the property covered by the mortgage was of the 
reasonable value of $6,000, and that it was sold at judicial 
sale under mortgage foreclosure for the sum of $3,700.98. 
In W. B. Worthen Co. v. Thomas, 292 U.S. 426, Chief 
Justice Hughes, in distinguishing the case of Home Bldg. 
& Loan Ass'n v. Blaisdell, supra, said: “But we also 
‘held that this essential reserved power of the state must 
be construed in harmony with the fair intent of the con- 
stitutional limitation, and that this principle precluded a 
construction which would permit the state to adopt as 
its policy the repudiation of debts or the destruction of 
contracts or the denial of means to enforce them. We 
held that when the exercise of the reserved power of the 
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state, in order to meet public need because of a pressing 
public disaster, relates to the enforcement of existing con- 
tracts, that action must be limited by reasonable condi- 
tions appropriate to the emergency. This is but the 
application of the familiar principle that the relief afforded 
must have reasonable relation to the legitimate end to 
which the state is entitled to direct its legislation. Accord- 
' ingly, in the case of Blaisdell, we sustained the Minnesota 
mortgage moratorium law in the light of the temporary 
and conditional relief which the legislation granted. We 
found that relief to be reasonable, from the standpoint of 
both mortgagor and mortgagee, and to be limited to the 
exigency to which the legislation was addressed.” 

Also, in W. B. Worthen Co. v. Kavanaugh, 55 Sup. Ct. 
Rep. 555, Justice Cardozo, in delivering the opinion of the 
court, said: “Upholders of the challenged acts appeal to 
the authority of Home Bldg. & Loan Association v. Blais- 
dell, supra, the case of the Minnesota moratorium. There 
for a maximum term of two years, but in no event beyond 
the then existing emergency, a court was empowered, if 
there was a proper showing of necessity, to stay the fore- 
closure of a mortgage, but only upon prescribed condi- 
tions. ‘The mortgagor during the extended period is not 
ousted from possession, but he must pay the rental value 
of the premises as ascertained in judicial proceedings and 
this amount is applied to the carrying of the property and 
to interest upon the indebtedness.’ 290 U. S. 398, at page 
445, 54 Sup. Ct. 231, 243, 78 L. Ed. 418, 88 A. L. R. 1481. 
None of these restrictions, nor anything approaching them, 
is present in this case. There has been not even an attempt 
to assimilate what was done by this decree to the dis- 
cretionary action of a chancellor in subjecting an equitable 
remedy to an equitable condition. Not Blaisdell’s case, 
but Worthen’s (W. B. Worthen Co. v. Thomas, supra), 
supplies the applicable rule.” (Italics ours.) 

It can readily be seen that in a case where the value 
of the security is less than the amount of the liens against 
it, as in the case at bar, the decision in Blaisdell v. Home 
Bldg. & Loan Ass’n, supra, could not be a controlling 
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authority because of the wide variance of the facts in the 
two cases. We fail to see how there could be a “proper 
showing of necessity” if the applicant for the moratory 
stay had no valuable interest to protect. We hold in the 
case at bar, in the words of Justice Cardozo, that our 
statute contemplates “an equitable remedy to an equitable 
condition,” and “Not Blaisdell’s case, but Worthen’s (W. B. 
Worthen Co. v. Thomas, supra), supplies the applicable 
rule.” 

It was clearly not the intent of the legislature that every 
person should be entitled to a moratory stay as a matter 
of right, otherwise there would have been no occasion for 
the words, “unless upon hearing on said application, good 
cause is shown to the contrary,’ contained in the act. 
We therefore conclude that it must have been the intent 
of the legislature to relieve only such mortgagors as have 
an interest in their lands over and above the liens against 
them. 

It was the intent of the legislature undoubtedly to afford 
relief to mortgage debtors who would lose valuable 
property because of the existing economic emergency. It 
was not its intention to keep mortgagors in possession of 
their lands irrespective of the fact that they had no 
valuable interest therein. 

We hold, therefore, that the showing that the amount 
of the liens exceeds the value of the mortgaged lands is 
such a showing as may constitute good cause to the con- 
trary within the purview of section 20-21,159, Comp. St. 
Supp. 1933. It is largely a matter of discretion on the 
part of the trial court after hearing the evidence and 
considering the circumstances of each particular case, and, 
in the absence of an abuse thereof, the judgment of the 
trial] court will not be: disturbed on appeal. The trial 
court did not abuse the discretion reposed in him by 
statute when he denied the application in the case at bar. 
The judgment of the trial court is right and the same is 

AFFIRMED. 
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FIRST TRUST COMPANY OF LINCOLN, APPELLEE, V. CARL C. 
CARLSEN ET AL., APPELLANTS. 


FILED May 17, 1985. No. 29272. 


1. Mortgages: EXTENSION: RATIFICATION. Where a trustee for 
bondholders of a real estate mortgage entered into an agree- 
ment for an extension of the maturity date of the mortgage 
without authority from the bondholders, and they subsequently, 
without objection, permitted copies of the extension agreement 
and new interest coupons to be attached to the original bonds, 
presented all of the coupons for payment as they fell due and 
received payment of the same, they thereby ratified the exten- 
sion agreement and made it valid by adoption. 

2. Trusts. It is the duty of a trustee to fully inform the cestui 
que trust of all facts relating to the subject-matter of the 
trust which come to the knowledge of the trustee and which 
are material for the cestui que trust to know for the protection 
of his interests. : 

Where it appears that a trustee has practiced conceal- 
ment, evasion or misrepresentation, thereby depriving the 
cestui que trust of material information relative to the subject- 
matter of the trust to his injury, the trustee, together with the 
persons participating in the wrong, may be required to respond 
in damages. 

4. Torts. “The degree of participation in the commission of an 
actionable tort does not affect the extent of liability, and all 
persons who instigate, promote, encourage, advise, countenance, 
cooperate in, aid, or abet the commission of an actionable 
wrong by another are liable as principals to the party injured 
to the same extent and in the same manner as if they had 
performed the wrongful act themselves.” Dickinson v. Lawson, 
125 Neb. 646. 

5. Corporations. The officers of a corporation are responsible for 
the fraudulent acts of the corporation in which they partici- 
pate, and in a suit for fraud, if fraud is proved, the law will 
look through the corporation to the officers who acted in the 
matter, and the officers who acted in the premises are proper 
parties defendant. 

6. Trusts. Every violation by a trustee of a duty required of it 
by law, whether wilful and fraudulent, or done through negli- 
gence, or arising through mere oversight or forgetfulness, is a 
breach of trust. 

7, Evidence examined, and held insufficient to sustain the judg- 
ment in the amount rendered by the trial court. 
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APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 


Frank A. Peterson and Perry, Van Pelt & Marti, for 
appellants. 


Beghtol, Foe & Rankin, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an action at law brought by the appellee, First 
Trust Company, as successor trustee of the Lincoln Trust 
Company, against the appellants for damages for the 
breach of a trust agreement in which the Lincoln Trust 
Company was named as trustee. The jury returned a ver- 
dict for appellee for $28,867, and judgment was entered 
for that amount. Each of the appellants filed a motion 
for a new trial, from the overruling of which this appeal 
is taken. 

The record discloses that the Lincoln Trust Company 
was organized as a trust company with its principal place 
of business at Lincoln, Nebraska, and that its operations 
were directed and controlled by a board of directors, an 
executive committee, a loan committee and various officers 
including a president, vice-president and trust officer. The 
appellant Carl C. Carlsen was president, a director and 
member of the executive and loan committees. The appel- 
lant John A. Reichenbach was vice-president, a director 
and member of both committees heretofore mentioned. 
The appellant William R. Mellor was trust officer, a 
director and member of both committees ; and the appellant 
Paul H. Holm was a director and member of the executive 
and loan committees. 

The record further discloses that the Lincoln Safe De- 
posit Company was a corporation authorized to own and 
hold real estate. It was a holding company for the Lin- 
coln Trust Company and was owned and managed by the 
officers, directors and stockholders of that company. 
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It appears from the evidence in this case that on 
June 30, 1919, the Lincoln Safe Deposit Company loaned 
Webb Kellogg the sum of $45,000 and took as security 
therefor a mortgage for a like amount on 480 acres on 
land in Dixon county, Nebraska, due March 1, 1925. 
The bonds accompanying the mortgage were sold to 
‘ eustomers of the Lincoln Trust Company. This suit is 
brought by the First Trust Company for the benefit of 
the present owners of these bonds. 

The mortgage contained the following provision: “And 
it is further agreed herein, by and between said parties, 
their heirs, devisees, administrators, executors and assigns, 
that whenever any of the bonds hereby secured, shall have 
passed into other hands than said mortgagee, by indorse- 
ment, assignment or otherwise, then and in that case, the 
Lineoln Trust Company, is hereby constituted a trustee, 
to demand payment thereof, both principal and interest; 
to demand payment also of any and all losses occasioned 
by or through insurance or otherwise; to bring actions 
at law for the recovery thereof; and to foreclose this 
mortgage for and on account of breach in its conditions; 
and when any money as above mentioned shall have come 
into the hands of said trustee, to disburse the same as 
required; and, generally, under said trust to do and to 
perform each and every act in respect of said indebted- 
ness that said mortgagee could do and perform.” 

On January 12, 1920, Webb Kellogg sold the lands cov- 
ered by the mortgage to J. F. Whittemore, subject to the 
mortgage lien of $45,000. On August 18, 1922, Whitte- 
more conveyed said lands to the Farmers National Bank 
at Wakefield, subject to the $45,000 mortgage, and on 
January 31, 1925, the Farmers National Bank conveyed 
the land to R. H. Mathewson subject to the same lien. 
On February 2, 1925, Mathewson entered into an exten- 
sion agreement with the Lincoln Safe Deposit Company 
whereby the loan was extended to March 1, 1980. The 
outstanding bonds were called in and a copy of the exten- 
sion agreement and interest coupons for the additional 
five-year period were attached to the original bonds. The 
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interest coupons thus attached all bore the signatures of 
R. H. Mathewson and Elizabeth M. Mathewson. On Feb- 
ruary 26, 1925, Mathewson conveyed the land back to 
the Farmers National Bank of Wakefield subject to the 
mortgage of $45,000. The Farmers National Bank of 
Wakefield subsequently became insolvent and was placed 
in the hands of a receiver. On August 16, 1929, the 
receiver conveyed said lands to the Lincoln Trust Company 
for a consideration of $25 subject to the mortgage of 
$45,000. On March 1, 1929, a default in the payment of 
interest occurred and the same was advanced by the 
Lineoln Trust Company. On November 15, 1929, the 
Lincoln Trust Company conveyed the mortgaged premises 
to the Lincoln Safe Deposit Company subject to the mort- 
gage for $45,000, but did not have the deed recorded. On 
or about March 1, 1980, some person connected with the 
Lincoln Trust Company caused certain coupons to be 
prepared bearing the unauthorized facsimile signatures of 
Webb Kellogg and Margaret Kellogg and caused them 
to be attached to the original bonds. Advancements were 
made to pay interest coupons falling due on and prior 
to September 1, 1981, but after this date no further in- 
terest was paid. On July 9, 1982, the Lincoln Trust 
Company and the Lincoln Safe Deposit Company were ad- 
judged bankrupts by the United States district court, 
district of Nebraska. On September 7, 1932, the deed con- 
veying the mortgaged premises from the Lincoln: Trust 
Company to the Lincoln Safe Deposit Company was placed 
of record by the trustee in bankruptcy. 

The appellee contends that it was the duty of all the 
appellants by virtue of their offices to deal honestly and 
fairly with persons having relations with the Lincoln 
Trust Company ; to diligently protect the interests of bene-- 
ficiaries of trusts; to abstain from profiting personally or 
from permitting the Lincoln Trust Company to profit 
from trust relations; and to conduct the business of the 
Lincoln Trust Company so as not to defraud beneficiaries 
of trusts. The allegations of the petition are to the effect 
that the appellants failed to perform the duties required 
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of them by law and the prayer is for the damages 
resulting to the beneficiaries of the trust. 

The answers of the appellants allege in substance that 
the conveyance of the mortgaged premises to the Lincoln 
Trust Company was for the benefit of bondholders and 
that the holders of the bonds acquired and still have a 
valid lien on the premises; that the value of the security 
was in excess of the amount of indebtedness and that 
the extensions of the mortgage granted by the Lincoln 
Trust Company or the Lincoln Safe Deposit Company 
deprived the bondholders of no rights under the mortgage 
and therefore did not cause them a loss. 

The reply denies that the security of the mortgage was 
not impaired or lost by the conduct of the Lincoln Trust 
Company and the Lincoln Safe Deposit Company; denies, 
also, that the mortgage is still a lien on the lands covered 
by the mortgage and that the bonds are valid and enforce- 
able obligations; and alleges that by the fraudulent ma- 
nipulation of said bonds by the appellants, as officers and 
directors of the Lincoln Trust Company and the Lincoln 
Safe Deposit Company, the bonds were avoided and the 
mortgage lien extinguished. 

The evidence is not disputed that the original loan of 
$45,000 was made and the mortgage taken on the 480 
acres of Dixon county land prior to the date that the 
appellants became officers and directors of the Lincoln 
Trust Company. The matter first came before them on 
or about March 1, 1925, when a five-year extension of the 
loan was applied for. The application for the extension 
was approved by the appellants Carlsen, Mellor and 
Reichenbach. The extension agreement was entered into 
with the then owner and copies of the same were attached 
‘to each of the outstanding bonds. Each of the coupons 
attached to the orginal bonds was signed by Mathewson 
and his wife as owners. They were all subsequently 
presented at the office of the Lincoln Safe Deposit Com- 
pany and paid. It is clear that the bondholders did not 
authorize the extension of the loan from March 1, 1925, 
to March 1, 1930, but it is equally clear that they approved 
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and ratified the action of the trustee in so doing. A 
copy of the extension agreement was attached to each 
bond and there is no contention that the copies did not 
state the actual agreement. The bondholders accepted 
them without objection. The coupons attached were signed 
by the then owners and they showed that the owner was 
a different person than the original mortgagor. The 
bondholders accepted the coupons, retained them without 
objection, and subsequently presented them for payment 
and they were paid in full. The bondholders cannot now 
be heard to complain that the extension agreement was 
unauthorized and constituted a breach of trust. The 
unauthorized action of the trustee in extending the matur- 
ity date of the loan to March 1, 1930, was completely and 
fully ratified by the bondholders. It is therefore clear 
that the mortgage was a valid and enforceable lien at 
this time and properly extended to March 1, 1980. 

The interest coupons were paid up to, but not including, 
March 1, 1929, by the owner of the security. The in- 
terest due on March 1, 1929, was not paid by the owner 
of the real estate, but the same was advanced by the 
Lincoln Trust Company. There was no duty on the 
part of the Lincoln Trust Company to make this pay- 
ment of interest or of any of the subsequent payments 
that came due. The failure of the owner of the mort- 
gaged lands to pay the interest on March 1, 1929, was a 
default under the terms of the mortgage and it became 
the duty of the trustee to follow the provisions of the 
trust agreement in protecting the beneficiaries of the 
trust. Bondholders were entitled to notice of this default, 
which they did not receive. The payment of the in- 
terest coupons by the Lincoln Trust Company effectually 
concealed from bondholders the fact that there was a 
default. The subsequent action of the Lincoln Trust 
Company and Lincoln Safe Deposit Company in causing 
unauthorized coupons to be attached to the original bonds 
further concealed the fact that the owner of the mort- 
gage was not paying his interest. The Lincoln Trust 
Company was also advancing funds for the payment of 
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taxes and other items of expense, which fact was never 
communicated to the bondholders. It is clear therefore 
that the Lincoln Trust Company and the Lincoln Safe 
Deposit Company pursued a course of action that could 
have been very detrimental to the interests of bond- 
holders. 

In the case of First Trust Co. v. Ricketts, 75 Fed. (2d) 
309, involving the same trustee as in the case at bar, 
Sanborn, J., summarizes a like situation in the following 
apt language: “The failure of the bankrupt to notify 
the bondholders of default and of the failure of the mort- 
gagor to pay interest is attributable to only one thing, 
and that is the desire of the bankrupt to maintain a 
market for the securities which it was selling. * * * It 
might not be fair, upon this record, to say that the bank- 
rupt in this case had dug a pit and was anxiously keeping 
the pathway to it in good order, but it is very apparent 
that it had no desire to place any obstructions in the 
beaten pathway to its door. Its advancing of interest to 
its customers is to be attributed to a desire on its part 
to preserve an unimpaired market for its mortgage bonds, 
rather than to a desire to confer a boon upon them by 
purchasing their interest coupons.” 

We find no evidence, however, that would sustain the 
theory of the appellee that the mortgage lien had been 
lost or that the bonds were void and unenforceable. We 
are therefore of the opinion, and we so hold, that the 
appellants are liable for any damages sustained by 
the appellee as trustee for bondholders in not foreclos- 
ing the mortgage after the default occurring on March 
1, 1929, and for failure to give notice to bondholders of 
this default in order that they might have taken action 
to protect themselves had they so desired. 

The duty of a trustee to the beneficiaries of the trust 
are concisely stated in 3 Pomeroy, Equity Jurisprudence 
(4th ed.) sec. 1066, as follows: ‘The second branch of 
the trustee’s obligation is to use care and diligence in 
the discharge of his functions. This duty is very com- 
prehensive; it extends through the entire range of his 
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conduct; it is entirely independent of the question of 
good faith, for he will be liable for its failure even when 
no wrongful intent nor violation of good faith is charged 
upon him. He may be liable for its neglect by being 
held answerable for property actually lost through want 
of care or prudence, and also for moneys which he might 
have received if he had exercised due care, prudence, 
and judgment in his investments and other dealings 
with the trust estate.” 

The duty of the Lincoln Trust Company and the Lin- . 
coln Safe Deposit Company to the beneficiaries of the 
trust, as evidenced by the trust agreement already re- 
ferred to, is quite analogous to the rules of agency. thus 
expressed: “It is always the duty of an agent, as will 
be more fully seen hereafter, to fully inform the prin- 
cipal of all facts relating to the subject-matter of the 
agency which come to the knowledge of the agent, and 
which it is material for the principal to know for the 
protection of his interests. This duty, moreover, has a 
specific application in this connection which justifies a 
reference to it here. As has already been seen, it is 
absolutely essential, when an agent undertakes to sustain 
dealings with his own principal, that it shall appear 
that the agent frankly and freely gave to his principal 
full information -respecting, not only the agent’s relation 
to the contract, but also, the various conditions respecting 
time, value, situation, condition and the like, which may 
fairly be deemed to be material in determining upon the 
desirability of entering into the contract. * * * The 
law will not permit these important safeguards to be 
easily defeated. Hence it has been held that the rule 
that an agent who undertakes to act for his principal 
may not, without the latter’s consent, in the same manner 
act for himself, cannot be avoided upon the authority of 
any local or temporary usage of which the principal was 
ignorant and which he had no reason to anticipate. * * * 
If, therefore, it does not appear that the principal was 
fully informed, and a fortiori where the agent has 
practiced concealment, evasion, or misrepresentation, the 
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transaction cannot stand.” 1 Meecham, Agency (2d ed.) 
secs. 1207, 1220, 1221. 

The appellee contends that, when the Lincoln Trust 
Company took title to the mortgaged lands, it became 
the owner and the mortgage was then merged in the 
fee title causing a loss of the security to the bondholders. 
The contention is also made that the purpose of the Lin- 
coln Trust Company in taking title in itself was even- 
tually to pay off the mortgage with its own funds, sell 
the land to reimburse itself and retain any excess as a 
profit to the company. To this we cannot agree. This 
same proposition was raised in the case of First Trust 
Co. v. Ricketts, swpra, in which the court in that case 
said: “It is possible that the bankrupt intended to take 
title to the mortgaged real estate, to pay the carrying 
charges, and eventually to pay off the bonds out of its 
own funds and to sell the land for its own reimburse- 
ment, keeping any profit which might accrue from a 
sale. The fact is, however, that the bankrupt was trustee 
for the bondholders, that it bore toward them a rela- 
tion of trust and confidence which the law would not 
permit it to violate, and that it could not acquire an 
interest in the trust property adverse to them.” The 
trustee, under the provisions of trust agreement author- 
izing foreclosure in the event of a default, was authorized 
to take title to the security for the benefit of the bond- 
holders. The fact that the security was subsequently 
conveyed to the Lincoln Safe Deposit Company can 
make no difference in view of our holding herein that, 
for the purposes of this suit, the Lincoln Trust Company 
and the Lincoln Safe Deposit Company are in effect 
identical. As between the bondholders on the one hand 
and the Lincoln Trust Company and the Lincoln Safe 
Deposit Company on the other, the relation of trustee 
and cestui que trust has, at all times herein mentioned, 
been existent and the lands securing the mortgage which 
were conveyed to the trustee were at all times thereafter 
held in trust for the benefit of the bondholders. 
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It might be argued that the appellants Mellor, Reichen- 
bach and Holm had no knowledge of the default of in- 
terest occurring on March 1, 1929, and for that reason 
no liability could attach to them. The facts show, how- 
ever, that on or about March 1, 1930, the matter of the 
Kellogg loan was before the loan committee consisting 
of the four appellants. The evidence is clear that all of 
the facts pertaining to this loan could have been obtained 
by them within a very few minutes. Instead of making 
any kind of an investigation, they approved the attaching 
of additional coupons when they well knew, or should 
have known, that an extension agreement had not been 
entered into. This conduct in directing the affairs of 
the trustee corporation was a fraudulent concealment of 
' the facts pertaining to the loan which they were under 
obligation to communicate to the bondholders. In approv- 
ing the attaching of the unauthorized coupons, they 
thereby aided and abetted in the concealment of the 
default occurring on March 1, 1929, and became liable 
for all damages occurring because thereof. 

It has been held by this court in the case of Dickinson 
v. Lawson, 125 Neb. 646, as follows: “The degree of 
participation in the commission of an actionable tort 
does not affect the extent of liability, and all persons 
who instigate, promote, encourage, advise, countenance, 
cooperate in, aid, or abet the commission of an actionable 
wrong by another are liable as principals to the party 
injured to the same extent and in the same manner as 
if they had performed the wrongful act themselves.” 
In the case of Ashby v. Peters, 124 Neb. 131, this court 
has held: “The officers of a corporation are responsible 
for the acts of the corporation, and in a suit for fraud, 
if fraud is proved, the law will look through the cor- 
poration to the officers who acted in the matter, and the 
officers who acted in the premises are proper parties 
defendant.” 

A breach of trust has been defined as follows: “It is 
well settled that every violation by a trustee of a duty 
which equity lays upon him, whether wilful and fraudu- 
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lent, or done through negligence, or arising through mere 
oversight or forgetfulness, is a breach of trust. The 
term therefore includes every omission or commission 
which violates in any manner either of the three great 
obligations already described: Of carrying out the trust 
according to its terms, of care and diligence in protect- 
ing and investing the trust property, and of using perfect 
good faith. This broad conception of breach of trust, 
and the liabilities created thereby, are not confined to 
trustees regularly and legally appointed; they extend to 
all persons who are acting trustees, or who intermeddle 
with trust property.” 3 Pomeroy, Equity Jurisprudence 
(4th ed.) sec. 1079. 

The facts pertaining to the defaults of interest were 
not known to the beneficiaries of the trust because of 
the fraudulent concealment hereinbefore stated. When 
the Lincoln Trust Company and the Lincoln Safe 
Deposit Company were adjudicated bankrupt, the bene- 
ficiaries of the trust for the first time discovered the 
fraudulent course of action pursued by these appellants. 
In this connection, it will be remembered that, as already 
noted, the Lincoln Trust Company and the Lincoln Safe 
Deposit Company were identical as to stockholders, owner- 
ship, officers and control. They were merely two in- 
strumentalities which the same persons controlled and 
made use of in effecting the present course of action and 
in carrying out the fiduciary relations involved therein, 
created by the mortgage indenture of June 30, 1919. 
We are of the opinion that the reasoning and principle 
announced by Rose, J., in Hnos v. Hanff, 95 Neb. 184, are 
applicable to the case at bar, viz.: “In a business sense 
the interests of the controlling factors in both corpora- 
tions are identical. Where the financial interests * * * 
are thus united, the court, in furtherance of a public 
policy established by the legislature, will look beyond 
the legal entity of a corporation to the relations of the 
individuals behind it and enforce the law according to its 
terms.” See, also, State v. Interstate Power Co., 118 
Neb. 756, and cases cited therein. 
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The testimony in the instant case, examined from the 
point of view herein suggested, is certainly ample to sus- 
tain the allegations of the petition alleging the employ- 
ment by appellants of a fraudulent device and ample to 
justify the submission of the case to a jury. 

We are of the opinion that the evidence shows a 
breach of duty on the part of the Lincoln Trust Company 
as trustee in the instant case. We are also convinced 
that the evidence sustains the proposition that the 
appellants all encouraged, promoted, aided, abetted and 
cooperated in the course of action that resulted in such 
breaches of trust. The only question remaining is whether 
the evidence, viewed in the light of what we have here- 
tofore said in this opinion, will sustain the judgment of 
$28,867 entered by the trial court. : 

We are convinced that the damages, if any, suffered by 
the beneficiaries of the trust were those occasioned on 
and after March 1, 1929, the date of the default on the 
first interest payment which the trustee failed to com- 
municate to the bondholders. As has already been said, 
the lien of the mortgage was at all times valid and 
enforceable. The bondholders were, however, deprived 
of the right to foreclose because of the fraudulent con- 
cealment of defaults in the payment of interest on the 
part of these appellants until on or after July 9, 1932, 
the date that the Lincoln Trust Company and the Lin- 
coln Safe Deposit Company were adjudicated bank- 
rupts. The evidence of the value of the security in 
1919, 1922, and 1925 was immaterial and improperly ad- 
mitted. If the bondholders suffered a loss in their security 
between March 1, 1929, and the date of filing this 
action, because of delay in the commencement of the 
foreclosure proceedings brought about by the fraudulent 
conduct of these appellants, they are entitled to recover 
such damage. The evidence of George J. Adams, called 
as a witness for appellee, is to the effect that the lands 
secured by the mortgage had a market value of $19,200 
to $24,000 in 1930. The witness Adams fixes the market 
value at the date of the trial at $19,200. The witnesses 
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called by appellants fix the value in 1930 at $48,000. 
None of. the witnesses called testified to market values in 
1929. No competent evidence was offered tending to 
show damages except losses sustained by the depreciation 
of the security. Clearly, there is no evidence in the 
record which under any logical theory could sustain a 
judgment of $28,867 in the instant case. Under the 
evidence adduced, the judgment is clearly excessive. 

We, therefore, hold that the judgment is not sustained 
by the evidence and the same is hereby reversed and 
the cause remanded for a new trial. 

REVERSED. 


LILLIE J. KINGSLEY ET AL., APPELLANTS, V. CLARA E. 
NOBLE ET AL., APPELLANTS: Mary E. KLONE, APPELLEE.* 


Yitep May 17, 1985. No. 29170. 


1. Husband and Wife: ANTENUPTIAL CONTRACTS. Under the 
statute, antenuptial agreements for the purpose of settling the 
rights of one in the property of the other between persons 
contemplating marriage are recognized as lawful and enforce- 
able, ee they meet the requirements of equity. 

CONSTRUCTION. “A court of equity, when 

called upon to consider an antenuptial contract, should examine 

and construe the instrument in the light of the circumstances 
surrounding that particular case, and enforce or annul the 
agreement according to the facts disclosed in the case before 
it. No arbitrary rule can be laid down which would apply to 

all apenupeal arrangements.” Rieger v. Schaible, 81 Neb. 33. 

VauipiTy. Where a husband before mar- 

riage, ‘Pichout consulting his prospective wife, employs a 

lawyer to prepare for him an antenuptial agreement, and, when 

such agreement has been prepared and is ready for signature, 
brings the wife to the office of the scrivener without informing 
her that such an agreement is in existence, has the same 
hurriedly read to her and obtains her signature thereto without 
her having an opportunity to ascertain the legal effect thereof, 
or without her knowing what her rights under the law would 
be, a contract entered into under such circumstances is not 
fairly procured, as required by equity. 

: BURDEN OF Proor. “Where the 


w 


4, 


*Opinion vacated. See p. 808, post. 
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provision made for the intended wife by an antenuptial con- 
tract is grossly disproportionate to the interest in the pro- 
spective husband’s estate which the intended wife would ac- 
quire by operation of law in case the marriage took place, the 
burden rests upon those claiming the validity of the contract: 
to show that a full and fair disclosure was made to her before 
she signed it of the extent and value of the property, or that 
she was aware to all intents and purposes of the nature, char- 
acter and value of the estate which she was relinquishing if 
the marriage took place.” In ve Estate of Enyart, 100 Neb. 
337, 


Equity. After entering into an antenuptial 
contract where the property conveyed to the wife in consider- 
ation of the same has been sold by her and a part of the pro- 
ceeds used for the support of herself and husband during the 
existence of the marriage relation, and after the death of the 
husband she challenges the validity of such contract, a court of 
equity which holds such contract unenforceable will require the 
wife’s estate to be charged with the repayment of any balance 
from the proceeds of the sale of the property conveyed to her 
under such contract. 

6. Contracts: Equity. Equity will not permit a person to affirm 
that part of a contract which is beneficial and disaffirm as to 
the part detrimental. 


APPEAL from the district court for York county: 
LovEL 8. HASTINGS, JUDGE. Affirmed as modified. 


G. M. Spurlock and W. W. Wyckoff, for appellants. 
Sandall & Webster, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE 
and CARTER, JJ., and CHASE, District Judge. 


CHASE, District Judge. 

This is a suit in partition which involves the validity of 
an antenuptial agreement entered into between the testa- 
tor and his prospective wife. The trial court found the 
contract to be null and void; recognized the widow’s 
election to take under the law; and found that she had an 
undivided interest in the estate of the deceased notwith- 
standing the contract; but charged her interest with the 
payment of $2,000, a sum which she had received for some 
land conveyed to her in consideration of the contract. 
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From the finding that the contract is null and void, the 
plaintiffs and all of the defendants except the widow ap- 
peal, and from that part of the decree charging the 
widow’s estate with the payment of $2,000, the widow 
prosecutes a cross-appeal. 

The facts are substantially as follows: Hermon H. 
Klone, the testator, and the defendant Mary E. Klone, 
were married on the 4th day of August, 1915. The testa- 
tor at that time was 72 years of age, and his widow was 
then 56. This was the testator’s third marriage. He had 
a number of children by the first marriage and a number 
by the second marriage. His second wife died in 1915, 
some three months before this marriage. During the 
active years of his life he pursued the occupation of a 
farmer, and through industry and economy was able to 
accumulate quite a substantial estate, most of which con- 
sisted of real property. He had retired from the farm 
and had been living in the city of York as a retired farmer 
for some time before his third marriage, and continued to 
live in York until the time of his death. Mary E. 
Klone, before her marriage to the testator, had been 
previously married in the state of Illinois. Subsequent- 
ly, with her husband and family, she moved to York 
county, where her husband, a tenant farmer, died about 
the year 1901, leaving her with some small children and 
practically no estate. After her husband’s death she 
moved with her family to Omaha, where by labor and 
saving she kept the family together, giving the children an 
opportunity for education until nearly all had reached 
maturity and some had married. Some of her children, in 
the meantime, had moved to York and Polk counties. 
Later she left Omaha and made her home with her chil- 
dren, spending most of the time with a daughter near 
Polk, Nebraska. Immediately previous to her marriage 
with the testator, she was staying with her married daugh- 
ter, Mrs. Brott, in York, and while at the Brott home she 
met the testator, which acquaintance, within a very short 
time, culminated in marriage. 

The testator appears to have been a farsighted, shrewd 
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and successful business man, capable not only of produc- 
ing wealth but safeguarding it against loss or dissipation. 
When his marriage with this defendant became imminent, 
presumably in order to preserve his estate intact for his 
children, on his sole initiative, he procured a very skilful 
and prominent lawyer to prepare for him the antenuptial 
contract involved in this proceeding. He had informed 
his lawyer of his matrimonial intentions and plan to re- 
tain his estate subject to his control and disposition. This 
all occurred some days previous to the date of the mar- 
riage. Pursuant to his desires the contract in question 
was drafted. It bears evidence of the skill of the draughts- 
man, being worded and phrased with the precision of a 
common-law indictment. It is as follows: 

“These articles of agreement, made in duplicate at York, 
Nebraska, this 4th day of August, 1915, by and between 
Hermon H. Klone, a widower at the age of 72 years anda 
resident of York county, Nebraska, party of the first part, 
and Mary E. Downey, a widow of the age of 56 years and 
a resident of Polk county, Nebraska, party of the second 
part, witnesseth: 

“For, that, whereas a marriage is shortly intended to be 
had and solemnized between the said parties; and whereas 
the first party is the owner of a quarter section of land in 
Washington county, Colorado, of the value of about $1,500, 
and also cf about four hundred acres of farm land in York 
county, Nebraska, of the value of about $60,000, and also 
of a homestead estate together with an undivided one-third 
interest in the fee of a certain dwelling-house and the 
land upon which it is situated in the city of York, Ne- 
braska, of the value of about $3,000, and also grain, live 
stcck and household and other chattel properties of the 
agsregate value of about $5,000: 

“And, whereas, the first party accumulated said property 
in the past with the aid and assistance of his first wife 
and his children by her, and which the second party has 
had no part in accumulating, and which, together with the 
hereafter acquired property of the first party, it is hereby 
agreed and understood should and shall in justice and 
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propriety and as a matter of antenuptial contract between 
the parties, with the exception only of said quarter sectior 
of land in Colorado, go to the other heirs of the first 
party, and to his devisees, grantees and vendees as he 
shall choose and elect wholly divested of any and all right, 
interest or estate of the second party therein by reason of 
her marriage with the first party, and which it is hereby 
understood and agreed by the parties hereto shall be and 
remain at all times hereafter in the exclusive, several and 
separate control and ownership of the first party in all 
respects the same as though he had remained and were an 
unmarried person: 

“And, whereas, the children of both the parties are all 
uf them adults and the parties do not wish to be under the 
necessity of seeking a home and companionship in the 
homes of any of their children, they, the parties hereto, 
contemplate said marriage for the sole purpose of estab- 
lishing a home of their own wherein they may have the 
convenience, comfort and companionship of each other, 
but they do not, by said marriage, intend to endow or 
confer upon each other any of the usual interests, estates 
and marital rights in the property and estate of each 
other: 

“Now, therefore, in consideration of the premises and 
of the conveyance by the first party to the second party 
of said lands in Colorado, to wit: The northwest quarter 
of section twenty-eight (28) in township three (3) north, 
range fifty (50) west of the sixth principal meridian in 
Washington county, Colorado, the receipt of which convey- 
ance is hereby acknowledged by the second party, it is 
agreed that if the intended marriage shall take place and 
effect, that during the married life of the parties hereto, 
all the property of the first party, which he now has or 
hereafter may acquire, both real, personal and mixed and 
wheresoever situate, shall be held and owned by him 
separately and severally in all respects as though he were 
an unmarried man, and wholly divested of all rights, in- 
terests and estates of the second party by reason of her 
marriage with him, and that the second party shall and 
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will permit and suffer the first party to give, grant and 
dispose of his said property which he now has or hereafter 
may acquire, or any part thereof, as he shall see fit in 
his lifetime, and to make such will, conveyance or other 
writing as aforesaid as he may desire, and thereby to give, 
convey, devise or limit his said property, or any part or 
parts thereof, to any person or persons, for any use, trust, 
intent or purpose whatsoever, and if necessary to satisfy 
the requirements or demands of the first party’s vendees 
and grantees, the second party will and shall, whenever 
requested or required by the first party, join with him in 
the execution, acknowledgment and delivery of all such 
deeds, conveyances, mortgages, bills of sale, and all other 
writings concerning said property, or any part or parts 
thereof, as the first party may require. 

“It being the spirit and intent of the contract to give to 
the first party, after such marriage, full and complete 
contro] over his said property which he now has or here- 
after may acquire, with power to sell and dispose of the 
same, or any part or parts thereof, without let or 
hindrance from the second party, and that upon the death 
of the first party, the second party shall not have, take or 
inherit any of the property of the deceased, or have any 
interest or right by way of dower, homestead or award, or 
by reason of the statutes of descent and distribution, or by 
reason of said marital relation, in or to the same or any 
part thereof, but the said property shall, in default of a 
will, go and descend to the other heirs of the first party 
the same as though the second party had never been his 
wife. 

“And the parties sign and deliver this instrument simul- 
taneously with the delivery by the first party to the second 
party of a due conveyance to her of said Colorado lands, in 
the presence of H. G. Hopkins and W. L. Kirkpatrick, and 
after this contract has been carefully read and explained 
to the parties, and each of them, by the said H. G. Hopkins 
who is not of counsel for either of the parties nor inter- 
ested in this contract, but who has read and explained it 
and signed it as a witness at the request ofthe parties. 
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“In the presence of 

“W. L. Kirkpatrick Hermon H. Klone 
“Harry G. Hopkins Mary E. Downey. 
“State of Nebraska, York county—ss: 

“On this 4th day of August, 1915, before me, Harry G. 
Hopkins, the duly elected, qualified and acting county 
judge in and for said county, came Hermon H. Klone and 
Mary E. Downey, to me personally known to be the 
identical persors described in and whose names are affixed 
to the foregoing instrument as the makers thereof, and 
they severally acknowledged said instrument to be their 
voluntary act and deed and the voluntary act and deed of 
each of them. ; 

“Witness my hand and the seal of the county court of 
York county, Nebraska. 

“Harry G. Hopkins, County Judge. 
“(Seal County Court of York county, Nebraska.)” 

On the day before the marriage, Mrs. Klone was staying 
with her daughter at Polk, Nebraska. The testator on that _ 
day went from York to Polk, where he stayed overnight, 
and while there it was arranged between the parties that 
they should be married on the following day at Seward, 
Nebraska. They left Polk on an early train, and while-on 
the train between Polk and York the testator, for the first 
time, informed his prospective wife that he desired to stop 
in York to have some papers executed, without informing 
her of the purport thereof. The testator was the owner of 
a quarter section of land in Colorado, and he told her, 
while on the train, that he wanted to deed this land to her, 
but, according to her testimony, said nothing as to any 
other instruments that he proposed to have executed. They 
arrived at the lawyer’s office in York shortly after noon on 
the wedding day. While there the antenuptial contract 
was produced, hurriedly read to the widow and executed. 
Only about fifteen minutes were consumed in the whole 
matter. The contract was prepared and ready for execu- 
tion some time before the wife knew anything about its 
existence. She had no opportunity of employing or ad- 
vising with counsel as to her rights, and had little or no 
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knowledge of a wife’s interest under the law in the 
property of the husband. 

The parties lived together as husband and wife from 
the marriage until the husband’s death, which occurred in 
1933. The husband executed a will, which was duly pro- 
bated, but the widow filed her election to take under the 
statute. In the will he made a bequest to her of $1,500. 

The lawyer who drafted the contract testified that it was 
read to the parties by the county judge before signature. 
The county judge testified that he had no recollection 
whatever of reading the contract to the parties. The 
widow testified in one place that she thought she knew 
what interest she would take under the law in case. of: 
marriage, but was not informed or told by anybody that 
day what her interest would be. Later she testified that 
she knew nothing of what interest in the husband’s estate 
the law gives the wife in case of his death, and had no 
information upon that subject until after the contract was 
signed. 

Antenuptial contracts have been before this court for 
consideration on a number of occasions. The attitude of 
the courts, not only in this state, but elsewhere, seems to 
be that no definite rule can be adopted applicable to all 
such agreements; that each contract must stand or fall 
according to the particular facts and circumstances sur- 
rounding it. However, the courts hold that certain things 
are essential to support the validity of these contracts: 
First, they must be fairly entered into; second, the terms 
must be just and reasonable; third, the property provided 
for the prospective spouse must bear a just and reasonable 
proportion to the estate of the prospective husband; 
fourth, the husband must make a full disclosure as to his 
property. In re Estate of Enyart, 100 Neb. 337; In re 
Estate of Maag, 119 Neb. 287. It is lawful under our 
statute for parties, before marriage, to enter into a con- 
tract to bar the respective rights in the property of each 
other. Section 30-106, Comp. St. 1929, provides: 

“A man or woman may also bar his or her right to 
inherit part or all of the lands of his or her husband or 
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wife by a contract made in lieu thereof before marriage. 
Said contract shall be in writing signed by both of the 
parties to such marriage and acknowledged in the manner 
required by law for the conveyance of real estate, or 
executed in conformity with the laws of the place where 
made.” 

Equity, in construing these contracts, looks beyond the 
mere terms thereof and takes into consideration the atmos- 
phere and surroundings under which the contract was 
entered into. No doubt the reason equity regards the 
rights of the parties so jealously under the circumstances 
is because of the peculiar relationship that exists between 
‘them. In the whole realm of human relations we are 
aware of no incident where more trust and confidence 
exists than when two parties agree to enter into the matri- 
monial state. Especially does a woman place all her faith 
in the honor and affections of the man in whose keeping 
she is about to deposit her future happiness. From him 
she ordinarily keeps no secrets, and she believes he with- 
holds none from her. While under the influence of such 
ecstatic anticipation, she is quite often deprived of the 
normal ability to provide for her future security, or to 
insist upon the preservation of her full legal rights. The 
law views the institution of marriage as a thing too sacred 
to be regarded as an article of commerce upon a bargain 
counter or the subject of barter and sale, in which parties 
deal at arm’s length. The legal effect of contracts of this 
character cannot be ascertained by fixed and definite rules 
of interpretation, or their scope determined by any com- 
mon method of measurement. 

“Owing, moreover, to the confidential relation which 
subsists between the parties, an antenuptial contract which 
appears to have been unfairly procured, will be set aside; 
and one whose terms are grossly inequitable, especially if 
involving unreasonable sacrifice of the wife’s rights, can 
only be sustained upon very clear proof of concurrent in- 
tent.”” Schouler, Husband and Wife, sec. 360. 

In antenuptial contracts a provision for the benefit of 
the wife “should be characterized by the utmost good faith, 
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free from fraud on the part of the husband, and the pro- 
vision for the wife should be reasonably proportionate to 
the means of the husband. If these essentials are lacking, 
the settlement may be set aside in equity. The parties to 
an antenuptial contract do not deal at arm’s length, but 
they occupy a confidential relation to each other, and 
while they may lawfully contract with each other, when 
there is full knowledge of all that may materially affect 
the contract, yet if the provision secured for the intended 
wife is disproportionate to the means of the intended hus- 
band, it raises a presumption of fraud or concealment, 
throwing upon those claiming in the husband’s right the 
burden of disproving the same.” Tiffany, Persons and 
Domestic Relations, Hornbook Series, sec. 86. 

The rule applicable to the construction of contracts of 
this character makes it incumbent upon the husband or his 
representatives to show that an antenuptial agreement, 
apparently unjust to the wife, was fairly procured. In re 
Estate of Enyart, supra; In re Estate of Maag, supra, By 
the appraisement the testator placed upon his property in 
the contract, his estate was then of the value of $69,500, 
of which, in consideration of the wife entering into the 
same, he gave her the Colorado land valued at $1,500. 
She was, by a designing husband, hurried into this ar- 
rangement, having little or no knowledge of what her 
rights would be under the law in case of marriage. The 
provision made for the wife, according to the valuations 
put in the contract, is slightly more than one forty-sixth 
of his estate. This amount, as we view it, was so grossly 
disproportionate to the value of his entire estate as to 
make the contract unjust. 

The representatives of the testator having failed to 
assume the burden of establishing that the contract was 
fairly procured, the same is therefore ineffectual to bar 
any rights of inheritance on the part of the wife. In so 
far as the validity of the contract is concerned, the case is 
affirmed. 

As to the matters presented by the cross-appeal, it ap- 
pears that the widow sold the Colorado land for $2,200, 
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part of which was used during the marriage relation by 
herself and husband to satisfy obligations that the law 
would cast upon the husband, thus relieving him from the 
payment thereof. It appears further that there remains 
as a balance from the original consideration of the Colo- 
rado land to the credit of the widow the sum of $1,160. 
Since the wife challenges the validity of the contract under 
which she originally acquired the $1,160, equity will not 
permit her to retain any moneys derived therefrom. In 
equity a party will not be permitted to affirm a contract 
as to a part beneficial to such person and disaffirm as to a 
part detrimental. Her estate, therefore, should be charged 
with the payment of $1,160. With this modification of the 
case presented by the cross-appeal, the same is 
AFFIRMED AS MODIFIED. 

CARTER, J., dissenting. 

The record in this case shows that the deceased, Hermon 
H. Klone, died on January 5, 1933, leaving a will in which 
he disposed of all of his property. Lillie J. Kingsley, a 
daughter of the deceased, brought this suit to obtain a 
partition of the real estate devised by the will. Mary E. 
Klone, the widow of the deceased, filed an answer alleging 
that she had elected not to accept the provisions of the 
will and to take under the statute. The reply sets up the 
antenuptial contract as a bar to her claim of right under 
the statute, which contract is set out in full in the majority 
opinion in this case. Mary E. Klone filed a pleading de- 
nominated a reply to the reply in which she alleged the 
. antenuptial contract to be void and of no force and effect 
for the reason that the same is unconscionable, unfair, in- 
equitable, fraudulent, and not honestly and fairly made. 
From a decree holding the antenuptial contract to be null 
and void, the case was brought to this court for review. 

The appellee was the third wife of the deceased and was 
not the mother of any of his children. The deceased had 
seven children by his first wife and seven by the second. 
At the time appellee married the deceased, she was 56 
years of age and had four children by a former marriage. 
The deceased was 72 years of age at the time of his mar- 
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riage to appellee on August 4, 1915. The evidence shows 
that appellee was without means of support at the time of 
her marriage to Klone except for her ability to work as a 
housekeeper. She testifies that she first met Klone at the 
home of one H. W. Brott who recommended Klone to her 
as a prospective husband. Appellee testifies Klone called 
on her at least four times prior to their marriage. On the 
day of the marriage, Klone and his prospective wife 
stopped at the office of W. L. Kirkpatrick in York, Ne- 
braska, where the contract in question was executed. At 
the same time a deed was executed by Klone to appellee 
conveying a quarter-section of Colorado land. 

The evidence other than the statement contained in the 
antenuptial contract itself, as to the circumstances sur- 
rounding the execution of this agreement, is very conflict- 
ing. It shows that W. L. Kirkpatrick, the attorney who 
drew the contract, was present, and H. G. Hopkins, the 
county judge of York county, was also called in. These 
were the only persons present other than the contracting 
parties. : 

W. L. Kirkpatrick testified in substance as follows: 
That he had prepared the antenuptial contract and the 
deed to the Colorado land as attorney for Hermon H. 
Klone; that H. G. Hopkins, the county judge of York coun- 
ty, was called in to take the acknowledgments, which he 
did; that Judge Hopkins read the contract to the appellee 
before she signed it; after the reading, she was asked if she 
desired to ask any questions, to which she replied, “It 
isn’t necessary, that’s the agreement I have with Mr. 
Klone, anyhow I understand it;” that the contract was 
then signed, witnessed, acknowledged and delivered; that 
the deed to the Colorado land was executed and delivered 
to appellee at the same time and the transaction closed. 
The testimony of Kirkpatrick is that he is confident, but 
not positive, that it was explained to appellee the interest 
she was relinquishng in Klone’s property. 

The testimony of Judge Hopkins was to the effect that 
he witnessed and acknowledged the contract, but that he 
could not recall the conversations that took place at the 
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time, or whether or not he had read the contract to the 
appellee. 

The testimony of appellee was that she was told that 
she was to sign a deed to the Colorado land that Klone was 
conveying to her; that she did not understand what the 
transaction was; that the contract was not read by any 
one to her; that she did not know the extent of Klone’s 
property or the interest she relinquished therein, and that 
Klone had never talked to her about such an agreement 
until they were in Kirkpatrick’s office. 

It is further disclosed by the record that after the exe- 
cution of the contract the appellee was given a copy. She 
admits that she had it several months and read it over 
many times, but made no complaint to any one until the 
lips of her husband were sealed by death more than 17 
years later. Two years after her marriage, and after be- 
ing fully acquainted with the provisions of the antenuptial 
contract, she conveyed the Colorado land and kept the 
proceeds in a bank in her own name. The evidence also 
shows that, shortly before the death of Klone, the appellee 
and one Elenor Aiden took him to the bank and attempted 
to get possession of the antenuptial contracts for the pur- 
pose of destroying them. The bank officers, because of the 
then physical and mental condition of Klone, refused to 
turn the papers over, and, in lieu thereof, called Klone’s 
attorney who efficiently protected his interests. 

That the deceased made a fair disclosure of his property 
in the contract cannot be denied. The Colorado land was 
valued therein at $1,500 and it was sold two years later by 
the appellee for $2,200. The total assets of the deceased 
were valued in the contract at $68,000 and they were ap- 
praised when his estate was probated in the sum of 
$35,986.88. The record also shows that appellee received 
$1,000 from the deceased some time after their marriage 
which she put into a home that she now owns. In addi- 
tion thereto, she received $1,500 and all of his household 
goods and furniture, except a piano and one bed, under 
the provisions of his will. In addition to all of this, she 
was provided for until Klone’s death in a home which 
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appellee admits was very comfortable. Under this state- 
ment of the evidence, did the trial court err in declaring 
the antenuptial contract null and void? I am of the 
opinion that he did. 

The right to make an antenuptial contract is granted by 
statute. Comp. St. 1929, sec. 30-106. That the marriage 
of the contracting parties was a sufficient consideration 
is not disputed. There is no question but what the de- 
ceased made a full and fair disclosure as to the extent of 
his property in the contract itself. The contention of the 
appellee that the contract was not read and that she did 
not understand it is without merit, in my opinion, in the 
light of all the evidence. The evidence of Kirkpatrick is 
that it was read and explained to her. Hopkins does not 
dispute the testimony of Kirkpatrick, though his evidence 
is of little help. The evidence shows, however, that Hop- 
kins was a friend of the appellee of long standing and that 
she had absolute confidence in him. The deceased had 
never met him before. This is at least an indication that 
Klone was fairly and honestly making the contract, and 
that he was not the grasping and designing husband that 
the appellee would have the court believe him to be. Her 
subsequent action in examining the contract and making 
no complaint is consistent with Kirkpatrick’s testimony 
that she said, at the time of the execution of the contract,. 
when asked if she had any questions to ask, “It isn’t 
necessary, that’s the agreement I have with Mr. Klone, 
anyhow I understand it.” It is to be borne in mind that 
these contracting parties had met only four times prior 
to their marriage. Apparently the intention of each was 
to procure a home without the necessity of imposing on 
their respective children in their declining years. That the 
contract was a strict business proposition and not made 
while the appellee was under the influence of any “ecstatic 
anticipation” is fully borne out by the record. Can it be 
said that, if the deceased had lost all of his property after 
this marriage and prior to his death, this contract could 
have been set aside on the part of the heirs of the de-~ 
ceased? Any court would hold that it was a valid contract 
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made for the protection of the widow under those circum- 
stances. Have we reached the point in our jurisprudence 
where a widow may successfully elect whether she will 
take under an antenuptial contract or under the statute? 
Such would seem to be the import of the holding of the 
majority opinion. Two previous wives and fourteen chil- 
dren by them helped to accumulate this property. The 
deceased had a right to take this into consideration in 
making the contract in question. Under such circum- 
stances, the wife is not in a position to demand such 
a large proportion of his estate as she might if there were 
no children or no previous wives. J am convinced, under 
the evidence and circumstances of this case, that the 
amount given appellee therein was not so disproportionate 
as to void the contract or place the burden of proof on 
the deceased and his representatives to uphold its fairness. 
This conclusion is supported by the recitals in the con- 
tract itself, over the signature of the appellee, which show 
that the contract was honestly and fairly entered into and 
that she was properly advised of her legal rights. This 
being true, it becomes the duty of this court on a trial 
de novo to reverse the holding of the trial court. 

It might be said that the contract is void for the reason 
that it was not explained to appellee the interest she was 
relinquishing in Klone’s property. It will be borne in mind 
that a full and fair disclosure of the extent of Klone’s 
property was made to appellee. Under such circumstances, 
there is no requirement that appellee be advised as to the 
value of the rights relinquished. This is the law in many 
jurisdictions, including our state. 

In Robbins v. Robbins, 225 Ill. 338, it was said in the 
opinion: “It is conceded by counsel for complainant that 
she was fully informed as to the amount of property 
owned by her prospective husband and of every fact and 
circumstance material to the contract, but he contends that 
she is entitled to avoid it because she was not fully and 
correctly informed as to her legal rights. She had full 
information as to the property of Robbins and there was 
no actual fraud inducing her to execute the contract. Mrs. 
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Bennett told her that if she did not sign the contract she 
would get nothing, but this information was given through 
ignorance of the law. None of the parties knew that the 
marriage would revoke the will of Robbins and there was 
no actual fraud inducing her to execute the contract. * * * 
Robbins died in the belief that the will was valid. After 
his death probate of the will was refused because it had 
- been revoked by the marriage. Mere ignorance of the law 
in that respect would not be sufficient to avoid the con- 
tract.” 

In the case of In ve Estate of Enyart, 100 Neb. 337, the 
case relied upon in the majority opinion, it was held: 
“Where the provision made for the intended wife by an 
antenuptial contract is grossly disproportionate to the in- 
terest in the prospective husband’s estate which the in- 
tended wife would acquire by operation of law in case a 
marriage took place, the burden rests upon those claiming 
the validity of the contract to show that a full and fair 
disclosure was made to her before she signed it of the 
extent and value of the property, or that she was aware to 
all intents and purposes of the nature, character and value 
of the estate which she was relinquishing if the marriage 
took place.’’ It will be noted that the rule therein set out 
is in the alternative. A full disclosure of the property of 
the husband must be made or she must be informed of the 
nature, character and value of the estate she relinquishes. 
This is on the theory that if she is acquainted with the 
facts she is presumed to know the law applicable thereto. 
Having concluded that the appellee was fully advised of 
the nature and extent of Klone’s property at the time the 
contract was made, there was no necessity, in order to 
uphold the contract, to explain the nature and value of the 
rights relinquished in the absence of evidence that she was 
fraudulently misled as to the law. 

This contract should be upheld on the theory of an 
estoppel. The appellee remained silent for over 17 years 
after knowing all the facts. The husband died in the 
honest belief that it was a binding contract. He made ad- 
ditional provision for her by gift and in his will. The 
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appellee accepted and retained the property obtained by 
the contract. She waited until the death of her husband 
before she ever voiced any objection of any kind with 
reference to the contract. Might it not be reasonably 
supposed that the stilling of the husband’s voice was 
necessary before appellee could prove the semblance of a 
case? “A party cannot accept and retain the benefits 
of a contract of marriage settlement and at the same time 
maintain an action based upon the ground of its invalidi- 
ty.” 30 C. J. 663. 

In Erb v. McMaster, 88 Neb. 817, this court said: “ “The 
parties not only intermarried pursuant to the contract, 
but, as long as the wife lived, both she and her husband, 
the plaintiff, believed they had a valid contract, and acted 
upon and treated it as such. The wife lived and died in 
that belief, and paid out her money and made her will 
accordingly. Plaintiff accepted $330 of her money, and 
gave a written receipt acknowledging that he received it 
on said contract, and still keeps and retains said money 
and makes no offer to return it. It wag not until his wife’s 
death that he doubted the validity of the contract, which 
he wrote with his own hand. The court is of the opinion 
that good faith and common honesty require that he should 
still abide by the contract, now that she is dead. In good 
conscience he is estopped to do otherwise. The part per- 
formance which will take an oral contract out of the 
statute is such conduct as will amount to an equitable 
estoppel against the party who would resort to the statute 
to defeat the oral agreement. Brown v. Hoag, 35 Minn. 
373; 4 Pomeroy, Equity Jurisprudence (3d ed.) sec. 1409. 
Plaintiff’s wife, relying upon the antenuptial agreement, 
married the plaintiff, paid a large sum of money to plain--. 
tiff, which he otherwise would not have received until 
after her death, made her will disposing of the rest of her 
property to those whom she desired to have it, and then 
died, thus putting it out of his power to put her in the 
position that she would have occupied had he not induced 
her to do such things, relying upon said contract; and, 
while admitting the contract, he now seeks to repudiate it. 
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by invoking the statute of frauds. It seems to me it would 
be a fraud upon the dead as well as the living to permit 
him to do so.’ No offer is made in the petition to return 
to the personal representative of the deceased (who is a 
party to the suit) the money paid on the contract. A 
tender was made at the argument in this court, which was 
’ too late to be effectual. Mrs. Erb disposed of her property 
and died with the knowledge that plaintiff had accepted 
the benefit of the contract by the receipt of the money paid 
him thereunder. She cannot change this disposition, and 
the other party should not be permitted to do so. The 
money was paid plaintiff in lieu of his interest in the real 
estate, and its acceptance and retention bars him in 
equity. Even if the contract were wholly invalid, which 
we do not decide, under these circumstances, the plaintiff is 
estopped to allege its invalidity.” This holding was cited 
with approval in Eberhart v. Rath, 89 Kan. 329. We be- 
lieve these cases to be controlling in the case at bar. 

It will be borne in mind that there is no evidence in the 
record showing a rescission of the contract and tender of 
the benefits received under it. In fact, the appellee by her 
cross-appeal is still claiming the funds obtained as a part 
consideration for the contract. In my opinion the appellee 
is estopped from claiming the antenuptial contract to be 
null and void. 

Under the evidence and circumstances of this case, I can 
perceive no reasons of public policy why this contract 
should not be enforced. Public policy almost demands that 
it should. . The court in Stilley v. Folger, 14 Ohio, 610, in 
discussing a like case, said: “Antenuptial contracts have 
long been regarded as within the policy of the law, both at 
Westminster and in the United States. They are in favor 
of marriage and tend to promote domestic happiness, by 
removing one of the frequent causes of family disputes, 
contentions about property, and especially allowances to 
the wife. Indeed we think it may be considered as well 
settled, at this day, that almost any bona fide and reason- 
able agreement, made before marriage, to secure the wife 
in the enjoyment either of her own separate property, or 
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a portion of that of her husband, whether during the 
coverture or after his death, will be carried into execution 
in a court of chancery. Though, for many purposes, by 
the marriage, the legal existence of the wife is merged in 
that of her husband, the law recognizes her legal and 
separate identity and her separate rights; and she may 
preserve the one and enforce the other, in contracts of this 
character.” The Illinois court, in the case of McGee v. 
McGee, 91 Ill. 548, stated the situation in the following 
language: “The contract, in our judgment, is a reasonable 
one. It is one that persons advanced in life could, with 
great propriety, make, and especially where the parties 
have previously been married, and where there may be 
children by both marriages, among whom controversies 
as to property may arise after the death of the parents. 
Such agreements are forbidden by no considerations of 
public policy, and there can be no reason why equity will 
not lend its aid to compel the surviving party to abide the 
contract. Our opinion is, the fair construction of the ante- 
nuptial agreement is, that it intercepts dower of the 
widow, and may be set up as an effectual bar to her de- 
mand for dower in the lands of which her husband died 
seised.”’ Both of the above cases were cited with approval 
by this court in Rieger v. Schaible, 81 Neb. 33. In my 
opinion, the reasoning contained in these authorities sus- 
tains the contentions of the appellants in the case at bar. 

For the reasons herein stated, the antenuptial contract 
set out in the majority opinion should be enforced. If this 
contract cannot be upheld after considering all the facts 
and circumstances of the case, section 80-106, Comp. St. 
1929, might as well not have been written; it has become 
ineffective by judicial rules and the will of the legislature 
has been defeated. 

Rose, J., concurs in the above dissenting opinion. 


PAINE, J., dissenting. 

I fully concur in the above dissenting opinion. The ante- 
nuptial contract set out in the main opinion in this case 
is in model form, was carefully drawn, and deals fairly 
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with both parties under all the circumstances disclosed. 
Having the parties execute it before the county judge, 
supposed to be impartial in the matter, was an added pre- 
caution, in the hope that its validity would be unquestioned. 
An old man, marrying his third wife after only four 
social calls, doubtless felt a moral duty to protect the 
many children of his two marriages in the rights which 
they had in his property accumulated in part by the as- 
sistance of the older children. 

In general, the purpose of a marriage settlement, as I 
view it, is that before the marriage the parties may, with 
some deliberation, decide and settle what the rights of 
each shall be in the property respectively owned by each 
of them. By such an agreement a prospective wife, who 
longs for a home and the companionship and protection of 
a successful man, may well decide that property is but an 
incident, and not the primary purpose of her approaching 
marriage, and may wisely enter into an agreement which 
will convince the adult children of former marriages that 
she is not what is spoken of in common parlance as a 
“gold digger,’ but that she is anxious merely for a happy 
home and comfort. The family relationships may be far 
more pleasant under such conditions, and it is not unusual 
for such a prospective wife to be willing to take far less 
than what might bean exact mathematical division founded 
on cold, legal rights. 

A wife may, and often does, convey to her husband all 
of her property; why should it be deemed fraudulent if a 
prospective wife is modest in her demands upon his prop- 
erty in an antenuptial contract? 

The consideration for such forbearance is the marriage, 
which may be desired above all else by a widow, and is a 
consideration of the highest value in law. From the 
earliest times it is said that courts look with favor upon 
such contracts (Neves v. Scott, 9 How. [U. S.] 196), yet, 
in these later times, it seems almost impossible to have one 
approved by our supreme court; it appears strange that, 
in the opinion of the majority of this court, lawyers should 
fail, in case after case, in drawing these contracts. 
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The main opinion appears to consider chiefly the proper- 
ty interests involved, and to be concerned with whether 
the amount of property reserved to the intended wife is 
“grossly disproportionate” to what she might have se- 
cured under the law. 

Our court has held that, if it is fairly and equitably 
made, and entered into in good faith, it will not be dis- 
turbed after the death of one of the parties. Neneman v. 
Rickley, 110 Neb. 446. See Rieger v. Schaible, 81 Neb. 33, 
16 Ann. Cas. 700; Erb v. McMaster, 88 Neb. 817; In re 
Estate of Maag, 119 Neb. 237. 

I insist that in the case at bar there was no romance 
whatever; an old gentleman, with many children by two 
marriages, wanted a housekeeper; a mutual acquaintance 
brings them together; she had been working out in differ- 
ent families, and had found that housekeeping for hire 
was drudgery, and dependence upon her children had its 
drawbacks, and she wanted a home.’ 

Seventeen years later, after he had faithfully carried 
out his part of the contract, and had died, she discovers 
that the antenuptial contract was a fraud upon her rights. 

Equity and good conscience ask, why did she not attempt 
to set it aside while her husband was still living and could 
have protected the rights of his children and grand- 
children? 

I insist that other considerations, rather than a purely 
mercenary view of money and lands, may in some cases be 
the controlling motive, and the survivor should be held to 
abide by an antenuptial contract fairly and legally made. 


WATERBURY STATE BANK, APPELLEE, V. JOHN 8. O’NEILL 
ET AL., APPELLANTS. 


FILEp May 17, 1985. No. 29250. 


1. Fraudulent Conveyances: VACATING: BURDEN OF Proor. In a 
ereditor’s suit to set aside a conveyance by a debtor to his wife 
alleged to have been made in consideration of money turned 
over by the wife to the husband many years before, the burden 
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is upon the wife to show that the debt is genuine, that her 
purpose was honest, and that she acted in good faith in ob- 
taining the title. 

2. Appeal. In a trial de novo of an equity action, this court, in 
determining the weight of evidence, will consider that the 
district court has the advantage of observing the witnesses. 

3. Fraudulent Conveyances: CONVEYANCE FROM HUSBAND TO WIFE. 
The court will carefully scrutinize a conveyance from husband 
to wife by which other creditors are prevented from collecting 
their claims, will consider the fact that knowledge probably 
rests solely with the parties to the transaction, and will take 
into account reasonableness or unreasonableness of their evi- 
dence, their manner of testifying, and all facts and cireum- 
stances in evidence bearing upon the bona fides of the trans- 
action. 

JUDGMENT: Proor. Where the creditor’s suit is 
brought in the same county as the judgment upon which it was 
founded was obtained, it is not necessary to allege and prove 
that the judgment was indexed and docketed. It is sufficient 
to allege and prove the judgment. 

5. Creditors’ Suit: PARTIES. In a creditor’s suit, all parties in- 
terested in the controversy or who may be affected by the 
judgment or decree should be made parties. 


APPEAL from the district court for Dixon county: 
JAMES M. FITZGERALD, JUDGE. Affirmed in part, and re- 
versed in part. 


P. F. Verzani and D. Van Donselaar, for appellants. 
Kingsbury, Kingsbury & Kingsbury, contra. 


Heard before Goss, C. J., ROSE, GooD, Day and CARTER, 
JJ., and LOVEL S. HASTINGS and LIGHTNER, District Judges. 


LIGHTNER, District Judge. 

Creditors’ bill by plaintiff bank to set aside a deed and 
two mortgages. The judgment of the district court was 
for plaintiff and all defendants have appealed. On Sep- 
_ tember 15, 1931, John S. O’Neill gave his note of $2,645 to 
the bank which represented the amount he then owed it, 
which indebtedness had been in existence for a number of 
years. This note was payable on demand, and on January 
30, 19338, the plaintiff secured a $3,003.50 judgment there- 
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on, upon which execution was issued and returned nulla 
bona prior to bringing this suit. 

The deed which the bank seeks to set aside is one given 
by the defendant John S. O’Neill, to his wife, Mary Ellen 
O’Neill, on the 28th day of January, 1932. The mortgages 
are a mortgage of $1,500 given to the defendant Verzani 
on May 25, 1932, by the O’Neills and assigned to and now 
owned by defendant Van Donselaar, and a mortgage of 
$400 given by them to defendant Verzani on the 28th day 
of May, 1982. The O’Neills were married May 13, 1918, 
at which time Mr. O’Neill was the owner of the 160 acres 
of real estate here in question, which had been given io 
him by his father, but subject to a $3,000 mortgage against 
it. The first mortgage at the time of trial of this suit 
amounted to $3,500. 

The stated consideration for the deed from John S. 
O’Neill to his wife is $500 and their claim now is that Mrs. 
O’Neill had about $350 when they were married and that 
she inherited $150 from her grandfather a number of 
years later, both of which sums were turned over to her 
husband, with the agreement that any time she wanted 
the money and he could not give it to her he would give 
her a deed to the land. She claims further that she did 
not know that her husband was indebted to the bank, al- 
though he first began to borrow from it in 1915, and that 
the transaction by which she got the land was bona fides. 
It appears from the evidence that Mr. O’Neill made a 
number of property statements to the bank in and about 
the time in question, in none of which he mentioned this 
alleged indebtedness, except that the last one made on 
September 15, 19381, the day he gave the note, referred to 
“incidental debts” of $500; that his wife knew considerable 
about his business affairs; that she checked on his account 
at the bank, had access to his safety box, made out some of 
his reports while he was administrator of his father’s 
estate, frequently visited the bank, and in the winter of 
1931-1932, while her husband was sick, advised it that he 
was not able to come at the particular time they had re- 
quested him to come in, but would do so later. She states 
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that she earned the $350 during three years teaching, but 
does not state the wages she received, nor how she was 
able to save that amount during the three years. She 
refers to banks in which the money was kept, but does not 
produce any records to show that she ever had accounts 
in the banks referred to. No change in the apparent pos- 
session or management of the farm was made after the 
purported deed. Some questions that were asked of her 
were not answered and in some cases her answers were 
evasive or at least hesitant and apparently for the purpose 
of enabling her to decide what her final answer would be, 
as witness the following: “Q. Where did you have that 
money? A. I had it. Q. Whereabouts did you have it? 
A. I had it with me. Q. Did you have it at home? A. (No 
answer.) Q. Where did you keep it? A. Well, I kept part 
of it, maybe a part of it at the Waterbury State Bank and 
part in the Jackson State Bank. Q. That is the money you 
let John have? A. $350 of it. Q. Did you give him a check 
on the Waterbury State Bank? A. No; I didn’t, not a 
check. I came and drew it out when I was married; I 
think I drew it before I got married, I mean. I am not 
just sure what time of the year I did draw it, but I had it 
when I was married.” 

The burden to establish the bona fides of this deed was 
upon the grantee. The district court held that she did not 
sustain this burden, and a careful analysis of the evidence 
convinces us that the district court was right. In Flint v. 
Chaloupka, 78 Neb. 594, it is said: “The indebtedness 
claimed by the wife represented alleged advancements to 
her by her father * * * and an inheritance from her 
father. * * * We cannot say, as a matter of law, that the 
relationship of debtor and creditor existed between hus- 
band and wife when the note was executed and delivered 
to her. * * * The defense may be true, but it is not shown 
by clear and satisfactory evidence. * * * If the record 
contained any written evidence, or testimony of disinter- 
ested witnesses corroborating the testimony of the Cha- 
loupkas, we would not hesitate in affirming the judgment. 
As it is, the bona fides of the transaction remains in doubt, 
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and we are required to resolve that doubt against the 
parties upon whom the law has placed the burden of 
proof.” And in another place in the same case it is said: 
“It is a well-established rule that, where a transfer of land 
is made by a debtor to a near relative in consideration of 
a past-due indebtedness, the burden rests upon the grantee 
in a creditor’s suit to show that the debt was genuine, that 
his purpose was honest, and that he acted in good faith in 
obtaining title. Such transactions are looked upon with 
suspicion, and the suspicion continues until the grantee 
shows the good faith of the transfer by clear and satis- 
factory evidence. Generally, when the transaction is in 
fraud of creditors, knowledge thereof rests only with the 
near relatives, or others in privity with the debtor. When 
the testimony relied upon to show good faith is given by 
interested relatives only, the reasonableness or unreason- 
ableness of their evidence has considerable weight in ar- 
riving at a just conclusion.” See, also, Meighen v. Chand- 
ler, 20 N. Dak. 238, and Eggleston v. Slusher, 50 Neb. 83. 

If Mrs. O’Neill had a claim against her husband, she did 
not assert it, but permitted him to obtain credit from the 
bank because of his apparent ownership of the land. The 
district court had the advantage of observing the wit- 
nesses; even the typewritten record shows a failure on 
Mrs. O’Neill’s part to answer questions that were pro- 
pounded to her. Many things were left unexplained that 
should have been explained. Mrs. O’Neill failed to sustain 
the burden of proof which the law imposes upon her. 

In appellant’s brief the further claim is made that an 
additional consideration was the payment by Mrs. O’Neill 
of certain debts of her husband. A sufficient answer to 
this contention is that these alleged payments apparently 
were not in the minds of the parties when the deed was 
given to her. The consideration mentioned in the deed is 
$500 only. Furthermore, there is the possibility that the 
district court found that these alleged payments of $245 
to Leonard O’Neill, Mr. O’Neill’s brother, and $1,105 to 
George W. Teller, Mrs. O’Neill’s father, were fictitious. 
At least Mr. O’Neill never revealed any such indebtedness 
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in any of his property statements, and neither Leonard 
O’Neill nor George W. Teller testified, nor is there any- 
thing in the record to justify the court in finding that there 
was any actual indebtedness or any actual: payment of 
these two amounts. It is true that the record shows that 
these persons went into the bank with Mr. and Mrs. 
O’Neill, and that they added their names to the indorse- 
ment, but it does not clearly show that they got the money, 
or, if they did get it in the bank, that they continued to 
retain it. 

There does not seem to have been any valid consideration 
for the $400 mortgage to Mr. Verzani, and the district 
court was fully justified in setting it aside. It is claimed 
that part of this was for Mr. Verzani’s fees in acting as 
an attorney for Mr. O’Neill in settling his father’s estate. 
Mr. Verzani did not testify and it does not appear from 
the record why Mr. O’Neill personally assumed this in- 
debtedness for which his father’s estate was liable. The 
other alleged consideration was commissions for obtaining 
the $1,500 loan from Mr. Van Donselaar, but again the 
record is void of any evidence as to what a reasonable 
consideration for such service would be. Other services 
are referred to, but there is not even a hint what they 
were except a reference to this suit which had not then 
been filed. 

The district court also set aside the $1,500 mortgage now 
owned by Mr. Van Donselaar and for which he claims he 
paid $1,500. It appears from the record that the O’Neills 
applied to the bank for a $1,500 loan and were unable to 
obtain it; that they then went to their attorney, Mr. 
Verzani, and asked him to procure that amount for them; 
that he took the matter up with Mr. Van Donselaar, and 
that Mr. Van Donselaar inspected the land, ascertained the 
amount of encumbrances against it and decided to make 
the loan if Mr. O’Neill would also give a chattel mortgage 
on the personal property then on the farm; that thereupon 
Mrs. O’Neill and her husband executed the $1,500 mort- 
gage on May 25, 1932, to Mr. Verzani, and Mr. O’Neill on 
the same day executed to Mr. Verzani a $1,500 chattel 
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mortgage covering live stock on the farm and growing 
crops; that the parties then met in Sioux City, Iowa, on 
the 27th day of May, 1932, at which time Mr. Van Don- 
selaar received an assignment of the $1,500 mortgage on 
the real estate to Mr. Verzani and gave therefor to Mr. 
and Mrs. O’Neill three checks, one for $150 upon which the 
O’Neills got the money, a $245 check upon which it is 
claimed Leonard O’Neill got the money, and $1,105 check 
upon which it is claimed George W. Teller, Mrs. O’Neill’s 
father, got the money. It is further claimed that Mr. 
O’Neill owed his brother Leonard and his father-in-law 
these sums. The only suspicious circumstances connected 
with this transaction are the fact that Mr. Verzani, who 
apparently knew about the affairs of the O’Neills, was 
acting also for Mr. Van Donselaar, and the further fact 
that two of these checks were made to cover indebtedness 
which might have been fictitious; that is, the $245 and 
$1,105 checks above referred to. The district court might 
have come to the conclusion that, while these checks were 
made out and probably cashed, Mr. Van Donselaar actually 
did not part with any money permanently. It does not 
seem likely to us that Mr. Van Donselaar, a comparative 
stranger to the O’Neills, would enter into such an elaborate 
scheme to defraud the plaintiff bank. No motive is shown. 
The burden of establishing that this was a fraudulent con- 
veyance was on the plaintiff. At most it seems to us the 
evidence justifies a suspicion that Mr. Van Donselaar was 
acting with the others in a scheme to defraud. It appears 
just as likely that he made the loan in good faith and that 
in making the loan he relied upon the then condition of the 
title which was in Mrs. O’Neill. Appellees refer to an Iowa 
case (Brittain Dry Goods Co. v. Plowman, 113 Ia. 624) 
where a mortgage given for a present loan was held void 
as to creditors. An examination of the facts in that case 
show a purported loan from one brother to another, but 
there were many suspicious circumstances, and the court 
in that case say: “It is at least doubtful whether the last 
money hired was ever paid to the mortgagor, but, regard- 
less of whether this was done, the circumstances were 
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such as to put appellant, as an ordinarily prudent man, 
on inquiry concerning the purpose of G. W. Plowman in 
executing the mortgage.” Then follows in the opinion a 
statement of the various suspicious circumstances which 
would put the mortgagee on inquiry, none of which, in so 
far as we can see, exist in this case. Here it appears that 
Mr. Verzani went to Mr. Van Donselaar and solicited a 
$1,500 loan for the O’Neills. He would have no occasion 
to tell Mr. Van Donselaar the trouble the O’Neills had had 
with the bank; in fact, he would be more likely to get the 
loan if he told Mr. Van Donselaar nothing about such 
matters. Mr. Van Donselaar then looked at the farm and 
concluded to make the loan. He knew from some source 
that the title was in Mrs. O’Neill, and there were no suits 
pending against either Mr. or Mrs. O’Neill; the bank at 
that time not having reduced its indebtedness to judgment 
or begun to do so. Mr. Van Donselaar then advised Mr. 
Verzani that he would make the loan, and Mr. Verzani 
procured the mortgage and assigned it to Mr. Van Don- 
selaar in exchange for the $1,500. The law presumes that 
all men act honestly. It does not appear that Mr. Van 
Donselaar was connected with any fraud and the decree 
setting aside his mortgage will have to be reversed. 

There was a sharp difference of opinion as to the value 
.of the land, plaintiff’s witnesses placing it at from $75 to 
$100 an acre, and defendants’ at from $30 to $35 an acre. 
The weight of evidence justifies a finding that there may 
be an equity above the first mortgage, Mr. Van Donselaar’s 
second mortgage and the homestead interest. 

Appellants insist that a cause of action is not stated be- 
cause plaintiff did not allege that the bank’s judgment was 
docketed and indexed in the county where the land lies. 
The case cited by them (Thies v. Thies, 104 Neb. 248, id. 
111 Neb. 805) was where a judgment was obtained in 
Douglas county and the creditors’ bill was brought in Keith 
county. Here it is established that the judgment was 
rendered in Dixon county, execution was issued thereon in 
Dixon county and returned unsatisfied, and the land lies in 
Dixon county. This is a sufficient foundation for the 
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creditors’ bill. See, also, State Bank of Ceresco v. Belk, 
68 Neb. 517. The rule laid down in Metz v. State Bank of 
Brownville, 7 Neb. 165, and German Nat. Bank of Beatrice 
v, Atherton, 64 Neb. 610, is for the protection of innocent 
purchasers and has no applicability here. 

Defendants also claim that there was a misjoiner of de- 
fendants and causes of action, but the general rule is: “All 
parties interested in the controversy, or who may be af- 
fected by the judgment or decree rendered therein, should 
be made parties.’ 27 C. J. 750. 

Affirmed as to deed and Verzani mortgage, reversed as 
to Van Donselaar mortgage. 

AFFIRMED IN PART, AND REVERSED IN PART. 


EMMA WULF, APPELLEE, V. WILLIAM H. WULF ET AL., AP- 
PELLANTS. 


FIILeD May 24, 1985. No. 29277. 


1. Husband and Wife: ANTENUPTIAL ConrTracts. “A court of 
equity, when called upon to consider an antenuptial contract, 
should examine and construe the instrument in the light of the 
circumstances surrounding that particular case, and enforce 
or annul the agreement according to the facts disclosed in the 
case before it.” Rieger v. Schaible, 81 Neb. 33. . 
: CANCELATION: BURDEN OF PROOF. Where 
each party to an antenuptial contract knows, or is properly 
chargeable with knowledge of, the extent and value of the 
other’s property, a disproportion between the contractual pro- 
vision for the wife and the amount allowed by the statute of 
descent does not shift to the husband the burden of proving a 
full disclosure in an action wherein the wife demands the 
cancelation of the contract on the ground of fraudulent con- 
cealment on his part. 
: Under the facts outlined in the opinion, the 
antenuptial contract copied therein held not void on the ground 
that the husband had not fully disclosed in advance the nature 
and extent of his property or on the ground of an unfair dis- 
proportion between the contractual provision for the wife and 
the amount allowed by the statute of descent. 
4, ———: CONSIDERATION. In an antenuptial contract, 
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the mutual release by each party of all interest in the farm 
lands of the other is a sufficient consideration as to both parties. 


APPEAL from the district court for Thayer county: 
ROBERT M. PROUDFIT, JUDGE. Reversed and dismissed. 


Baldwin & Baldwin and Sloans, Keenan & Corbitt, for 
appellants. 


P. I. Harrison, Walter C. Weiss and Hall, Cline & 
Williams, contra. 


Heard before Goss, C. J., RosE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


ROSE, J. 

This is an action by Emma Wulf, plaintiff, for the parti- 
tion of 410 acres of land in Thayer county, near Deshler, 
of which her husband, Henry Wulf, died seised September 
21, 1932, without leaving a will. The action was com- 
menced April 14, 1933, while the estate of decedent was in/ 
the course of settlement; William H. Wulf being adminis- 
trator. Intestate, Henry Wulf, in addition to plaintiff, his 
widow, left surviving him William H. Wulf and Albert F. 
Wulf, sons, and Alma Wulf and Clara Wulf Ehlers, daugh- 
ters. These sons and daughters were adult children by the 
former wife of decedent. Henry Wulf was the third hus- 
band of plaintiff. She was not the mother of any of his 
children, but had three living children of her own as the 
issue of her first marriage. The sons and daughters of 
decedent are defendants. The administrator, the wife of 
William H. Wulf, the wife of Albert F. Wulf, and the hus- 
band of Clara Wulf Ehlers are also defendants. 

Plaintiff claims an undivided one-fourth interest in the 
410 acres of land described in her petition and that each 
of decedent’s sons and daughters is entitled to three- 
sixteenths thereof. The relief sought by plaintiff depends 
upon the invalidity of an antenuptial contract, a copy of 
which follows: 

“Antenuptial Contract 

“This agreement made and entered into on this 24th 

day of December, 1927, by and between Henry Wulf, a 
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widower, of Deshler, Thayer county, Nebraska, and Emma 
Harms, a widow, of Deshler, Thayer county, Nebraska. 

“Witnesseth: That the parties to this contract have 
agreed to become man and wife and each of said parties 
have property and heirs at law and that each of them de- 
sire to keep their own property in their own name and 
that the separate property now owned by each of them 
shall descend to the lawful heirs of said parties just as it 
would to had this intended marriage not been contracted. 

“It is hereby agreed by each of said parties that in case 
the said Henry Wulf shall depart this life leaving the said 
Emma Harms a widow that she shall have his town prop- 
erty valued at about $5,000 located in Deshler, Nebraska, 
being the home of the said Henry Wulf. 

“It is further agreed that no part of the property be- 
longing to either of the parties hereto shall descend to the 
other except the homestead hereinbefore described and 

‘each party to this contract hereby releases all estate, per- 
sonal property and real estate belonging to each other and 
waives any claim that either of them might have on the 
property of the other and that the property of each of 
them shall descend to their respective heirs except the 
town property which is especially given to Emma Harms. 

“This agreement shall be binding upon the executors, 
administrators and heirs of each of the parties hereto. 

“Witness our hands and seals the day and the year last 
above written. 

“In the presence of: 

“J. P. Baldwin Henry Wulf 

“Doris McDonald Emma Harms.” 

This contract was signed by the parties to it, acknowl- 
edged by them before a notary public and officially re- 
corded December 24, 1927. Its validity was put in issue by 
forma] pleadings. 

Upon a trial of the cause the district court canceled the 
antenuptial contract as void, confirmed in plaintiff title to 
the undivided one-fourth of the land in controversy as her 
share under the statute of descent and ordered a partition 
as prayed in her petition. Defendants appealed. 
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Propositions argued by plaintiff in support of the decree 
canceling the antenuptial contract which she made with 
Henry Wulf before they were married may be summarized 
for the purposes of a trial de novo, as follows: The pro- 
vision made for her was grossly disproportionate to the 
amount she would have received from his estate under the 
law, if the antenuptial contract had not been made. She 
was not aware of the nature, character and value of the 
estate she was relinquishing when entering into the ante- 
nuptial contract. A full and fair disclosure of the char- 
acter, extent and value of Henry Wulf’s property was not 
made before she signed the agreement. It was obtained by 
concealment and actual fraud. The burden was on the 
persons relying upon the validity of the antenuptial con- 
tract to prove that a just and fair disclosure was made to 
plaintiff before she signed it. 

On the other hand, defendants contend that there was 
no evidence of such gross disproportion as to cast on them 
the burden of proving a full, fair and timely disclosure of 
the value, extent and character of decedent’s property; 
that the antenuptial contract should not be set aside in 
equity without competent evidence that a full and fair dis- 
closure of the extent, character and value of the property 
was not made; that the written instrument should not be 
canceled without competent evidence that plaintiff was not 
aware to all intents and purposes of the nature, character 
and value of the estate relinquished by her in the event of 
marriage; that invalidity of the contract was not proved; 
that it is valid and prevents partition at the suit of plain- 
tiff. 

The validity of an antenuptial contract depends upon the 
circumstances of each particular case. The rule in equity 
has been stated as follows: 

“A court of equity, when called upon to consider an 
antenuptial contract, should examine and construe the in- 
strument in the light of the circumstances surrounding that 
particular case, and enforce or annul the agreement ac- 
cording to the facts disclosed in the case before it. No 
arbitrary rule can be laid down which would apply to all 
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antenuptial arrangements.” Rieger v. Schaible, 81 Neb. 
33, 57. Followed in In re Estate of Enyart, 100 Neb. 337. 

In the light of the circumstances surrounding this par- 
ticular case, as shown by a preponderance of the evidence, 
does equity require the cancelation of the antenuptial con- 
tract? The agreement into which the parties entered does 
not on its face create any suspicion of fraud. Each party 
had real estate to protect from the heirs of the other. The 
contract was mutual. Courts of equity have sometimes 
“ exalted the antenuptial contract as a benign aid to do- 
mestic happiness. In a case upon which plaintiff relies to 
sustain her position the supreme court said: 

“Such instruments frequently tend to peace and happi- 
ness by settling questions concerning rights of property 
which, especially in the case of marriage of people in later 
life having children of a former marriage, often furnish 
grounds of irritation and friction which may defeat the 
very purpose of the union.” In re Estate of Enyart, 100 
Neb. 337. 

The rules of equity applied in that case were not in- 
tended to create an easy method of destroying such a con- 
tract, without substantial reasons, after death has ter- 
minated the marriage relation. 

Plaintiff and Henry Wulf were engaged to be married 
before they executed their antenuptial contract. He was 
about 62 years of age and she was past 50. He had four 
adult children by a former wife and she had three by her 
first husband. The contracting parties were farmers re- 
siding in the same neighborhood. He had 410 acres of 
land. Adjoining, or near, she had a farm. She was an 
aunt of his first wife and had lived all her adult life in 
the same vicinity; had frequently passed his farm on her 
way to church of which both were members; had often 
visited his home on his farm when his first wife, her niece, 
was alive. After the death of his first wife, he called at 
the home of plaintiff three times. During the first call he 
proposed marriage. Later they became engaged. In the 
situation outlined, they called at Hebron, the county seat, 
upon J. P. Baldwin, a lawyer in good standing. His testi- 
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mony and proper inferences therefrom disclose the follow- 
ing facts: They called at Baldwin’s home December 24, 
1927, when he was ill. Later, the same day, they appeared 
together in his office, pursuant to arrangement, and asked 
him to prepare the instrument in controversy, saying 
neither was to have property of the other, except that 
plaintiff was to have the Wulf home in Deshler. They 
talked about the effect of the contract and were told by the 
attorney for both that “both were waiving a fourth in- 
terest in the other’s estate when one of them died.” They 
said at the time they knew each other’s property. Henry 
Wulf said in her presence he paid $4,200 for the home she 
was to get and had built a garage and improved the house. 
The written instrument was read to both parties. While 
plaintiff, testifying in her own behalf, contradicted the 
testimony of her attorney in some respects, the evidence 
shows her memory was not good. She could not remember 
details of many important affairs of her life, about which 
she was interrogated. She admitted she asked Henry Wulf 
in advance how much he would give her and said he had 
answered, “everything,” but all she claimed he had prom- 
ised her was the Deshler home and $2,000. The advice of 
their counsel was available to her. For many years she 
had opportunity for acquiring knowledge of the extent and 
value of the property in controversy. After entering into 
the contract, she had a home with Henry Wulf in Deshler 
from December 24, 1927, until September 21, 1932. She 
preserved her own estate for herself and children. She 
had access to the antenuptial contract; examined it a year 
and a half after her third marriage; had a disagreement 
with her third husband over the $2,000 she said he had 
agreed to give her; called upon her relatives at a family 
meeting to aid her in obtaining redress; left her Deshler 
home for a few days; refused temporarily to return with- 
out her husband’s recognition of her additional claim; did 
not sue to reform the contract; returned to him at his 
request with the contract unchanged and lived with him 
until he died. From proceeds of the sale of her own farm, 
after her marriage to Henry Wulf, she received over 
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$2,000 for herself and $1,000 for each of her three chil- 
dren. The value of decedent’s farm land, as estimated by 
witnesses best qualified to testify, did not exceed $45,000. 
It was not scattered in different states or counties. It was 
within the range of plaintiff’s vision practically all her 
adult life. Its extent and value could not have been con- 
cealed from her. She could have been a competent witness 
to testify to the value of her own adjoining land. Under 
the circumstances, Henry Wulf had good reason to as- 
sume her knowledge of the extent and value of his 410 
acres of land was equal to his own. If she did not know 
the value of the Deshler home, he told her what he paid 
for it and mentioned improvements. In the antenuptial 
contract it was valued at $5,000, a fair estimate. There is 
nothing in the record to show that the personal property 
owned by Henry Wulf exceeded his persona! obligations to 
any considerable extent. He performed his written agree- 
ment with plaintiff and his marriage contract as long as he 
lived. After his death the administrator and the children 
tendered her a deed for the Deshler home. There was no 
such disproportion in values under the facts of this case 
as to cast on the children of decedent the burden of prov- 
ing a more complete disclosure than that made, in view of 
plaintiff's knowledge. A preponderance of the evidence 
does not prove fraud or unfairness or violation of duty 
invalidating the antenuptial contract. The mutual release 
by each party of all interest in the farm lands of the other 
was a sufficient consideration as to both parties. In re 
Estate of Enyart, 100 Neb. 337. In law and equity under 
the facts, plaintiff is bound by her agreement as made and 
it defeats her claim for one-fourth of the farm lands of 
which her husband, Henry Wulf, died seised. 

For the reasons stated, the judgment of the district court 
is reversed and the action in partition dismissed. 

REVERSED AND DISMISSED. 
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JOE BACHMAN ET AL., APPELLEES, V. RUSSELL J. JUNKIN, 
APPELLANT. 


FILeD May 24, 19385. No. 29284. 


1. Bills and Notes: ACCOMMODATION MAKER. An accommodation 
party is one who signs an instrument as maker, without re- 
ceiving value therefor and for the purpose of lending his credit 
to some other party. 

2. Banks and Banking. Unless especially authorized so to do, a 
bank cashier has no authority to release, otherwise than in due 
course of business and on payment, the maker of a promissory 
note payable to the bank. 

3. Trial: DIRECTION oF VERDICT. The trial court may properly 
direct verdict for plaintiff where evidence sustains his cause 
of action and is insufficient to sustain verdict for defendant. 


APPEAL from the district court for Gosper county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Cloyd E. Clark and O. EF. Bozarth, for appellant. 
Frank A. Anderson and A. W. Storms, contra. 


Heard before ROSE, GooD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goon, J. 

This is an action upon a promissory note. In his answer 
defendant admitted the execution of the note, and, as a 
defense, pleaded that the note was given without consider- 
ation and as an accommodation to the payee thereof. 
Under this state of the pleadings, the defendant was 
properly required to first adduce his evidence. At its con- 
clusion and on motion of the plaintiffs, the court discharged 
the jury and rendered judgment for the plaintiffs. De- 
fendant has appealed. 

In his brief for reversal defendant has advanced many 
sound propositions of law, buttressed by ample authority, 
but, as we view the record, it is unnecessary to consider 
these questions. The only questions that we are called 
upon to determine are: Was the evidence sufficient to re- 
quire submission of the cause to the jury? and did the 
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court commit prejudicial error in excluding proffered evi- 
dence? 

The record discloses that on the 1st of January, 1926, 
defendant had a deposit of more than $1,500 in the First 
State Bank of Bertrand, Nebraska. On that day Freeman 
Dobbin, cashier of the bank, borrowed from defendant 
$1,500 and gave him his note for that amount, due in one 
year, and also assigned to defendant, as collateral, a policy 
of life insurance. This note was renewed in 1927, and 
again in 1928. The latter renewal was signed, not only by 
Freeman Dobbin, but by his father, who was president of 
the bank. Interest upon this series of notes was paid from 
time to time to defendant, or credited to his account in the 
bank, and which he drew out. 

Either in May or July, 1929, defendant went to the bank 
and informed Freeman Dobbin that he wanted repayment 
of the money which he had loaned. Dobbin informed de- 
fendant that it was not convenient to pay his note at that 
time. Thereupon an arrangement was made whereby de- 
fendant executed his note to the First State Bank of 
Bertrand for $1,500, and that amount was placed to his 
credit in the bank, which he checked out in the usual 
course of business. Some time later the Bertrand bank 
failed and certain of its assets, including the note of de- 
fendant, were assigned to plaintiffs, as trustees for the 
bank’s depositors. So far as the record discloses, defend- 
ant is still the owner and holder of the last of the series 
of notes executed by Dobbin. 

Defendant testified that when Freeman Dobbin first 
borrowed the money in 1926 he said he was borrowing it 
for the bank. It is not clear whether Freeman Dobbin was 
indebted to the bank and wanted the money to pay his 
obligation. In any event, the loan was made by defendant 
to Dobbin. The purpose for which Dobbin borrowed is im- 
material. The bank was not a party to the note and could 
not be held liable thereon. It may be noted that, since the 
bank had the money of defendant in its possession as a 
deposit, it could gain nothing by borrowing the money 
from its depositor, especially where it would be paying the 
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depositor a higher rate of interest than the deposit would 
draw. 

Defendant also testified that at the time he executed the 
note to the bank Freeman Dobbin told him he would not 
be called upon to pay the note or the interest thereon. He 
contends that this makes it an accommodation note, but 
the record discloses that he received full value for the note 
which he signed. 

An accommodation party is one who signs the instru- 
ment as maker, without receiving value therefor and for 
the purpose of lending his credit to some other person or 
party. Comp. St. 1929, sec. 62-206; Farmers Nat. Bank v. 
Ohman, 112 Neb. 491; Bliss v. Venner, 121 Neb. 44; Cozad 
State Bank v. McLaughlin, 128 Neb. 87. 

It is a rule that, unless especially empowered to do so, 
a bank officer has no authority to release, otherwise than 
in due course of business and on payment, the makers of 
notes or other debtors of the bank. Farmers Nat. Bank v. 
Ohman, supra; Bliss v. Venner, supra; Cozad State Bank 
v. McLaughlin, supra; 3 R. C. L. 448, sec. 75. 

From the record it is clear that defendant received full 
value for the note in question; that he has paid no part 
thereof except the sum of $79.68, which amount was to his 
credit in his account at the time the bank closed, and this 
amount was credited upon the note. Under this state of 
the record, it cannot be said that the note was given with- 
out consideration or merely as an accommodation to the 
bank. 

The evidence before us would not have sustained a ver- 
dict in favor of defendant. The evidence would have sus- 
tained no other verdict than one for plaintiffs. It is 
proper for the trial court to direct a verdict for plaintiff 
where the evidence is sufficient to support his cause of 
action and is insufficient to sustain a verdict for defendant. 
Agnew v. Montgomery, 72 Neb. 9; Emerson-Brantingham 
Co. v. McNair, 94 Neb. 553; Morgan v. United Benefit Life 
Ins. Co., 123 Neb. 47. 

Defendant complains of numerous rulings of the trial 
court in excluding proffered evidence as to his previous 
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course of dealing with the bank and as to conversations 
alleged to have been had with the officers of the bank. The 
proffered evidence was not material to the issues. A care- 
ful examination of each of the rulings fails to disclose any 
that was prejudicial to the rights of defendant. 
It follows that the judgment should be, and is, 
AFFIRMED. 


R. N. MONCRIEF, ADMINISTRATOR, APPELLANT, V. INTER- 
STATE TRANSIT LINES, APPELLEE, 


FILED MAY 24, 19385. No. 29215. 


1. Trial: Morion ror DIRECTED VERDICT. A motion for a directed 
verdict must, for the purpose of a decision thereon, be treated 
as an admission of the truth of all material and relevant evi- 
dence submitted on behalf of the party against whom the mo- 
tion is directed, and said party is entitled to have every contro- 
verted fact resolved in his favor, and to have the benefit of 
every inference that can reasonably be deduced from the facts 
in evidence. 

2. Highways: ARTERIAL HicGHwAys: RicHtTs or Motorists. “A 
motorist on a nonfavored street, having stopped as required by 
ordinance, and having looked to the right and left before enter- 
ing an arterial highway and found the intersection clear of traffic, 
has a right, in proceeding to cross it, to assume that motorists 
on the arterial highway will likewise obey traffic regulations, 
exercise due care and, if necessary to prevent a collision, 
slacken their speed.” McCulley v. Anderson, 119 Neb. 105. 

3. Negligence: QUESTION FOR JuRY. ‘Where different minds may 
reasonably draw diverse conclusions from the same facts as to 
whether or not they establish negligence or contributory negli- 
gence, those issues must be submitted to the jury.” Casey v. 
Ford Motor Co., 108 Neb. 352. 

4. Evidence in the record examined, and held to require the sub- 
mission of the issues involved to a jury for their determination. 


APPEAL from the district court for Dawson county: 
ISAAC J. NISLEY, JUDGE. Reversed. 


Ted R. Frogge and York & York, for appellant. 


Thomas W. Bockes, James T. Keefe, T. M. Hewitt and 
T. F. Hamer, contra. 
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Heard before Goss, C. J., RosE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an action for damages brought by Moncrief, as 
administrator of the estate of Edna M. Woolard, deceased, 
against the Interstate Transit Lines, a Nebraska corpora- 
tion, engaged in operating a line of buses through Dawson 
county, Nebraska, as a common carrier. Plaintiff seeks a 
recovery under sections 30-809 and 30-810, Comp. St. 
1929 (Lord Campbell’s Act), for the death of his intestate, 
occasioned by injuries suffered by her in a collision occur- 
ring on September 12, 1932, between an automobile then 
operated by the deceased and a bus then owned and oper- 
ated by the defendant company. This collision concededly 
took place at the intersection of Thirteenth and Washing- 
ton streets in the city of Lexington, Nebraska, and plain- 
tiff alleges it was caused solely by the careless, negligent 
and unlawful operation of the defendant’s bus by its 
driver and agent, and without fault or negligence on part 
of Edna M. Woolard. The defendant admits the occur- | 
rence of the accident at the time and place alleged, and 
that Edna M. Woolard died from injuries suffered in this 
collision; denies the allegations of negligence made in the 
petition, and pleads contributory negligence as an affirma- 
tive defense. To the answer plaintiff replied by way of a 
general denial. On these issues a trial was commenced 
before a jury, and at the close of the plaintiff’s evidence 
the defendant moved the court for a directed verdict in its 
favor, “for the reason that the evidence offered is not 
sufficient to sustain a verdict against it.” This motion the 
trial court sustained, and from the order of that court 
overruling his motion for a new trial, plaintiff appeals. 

_ A motion for a directed verdict must, for the purpose of 
a decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted on 
behalf of the party against whom the motion is directed, 
and said party is entitled to have every controverted fact 
resolved in his favor, and to have the benefit of every in- 
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ference that can reasonably be deduced from the facts in 
evidence. Schmelzel v. Leecy, 104 Neb. 672; Boomer v. 
Lancaster County, 115 Neb. 295; La Fleur v. Poesch, 126 
Neb. 268; Bainter v. Appel, 124 Neb. 40. 

In Boomer v. Lancaster County, 115 Neb. 295, this court 
held: “Where from the facts and circumstances proved 
reasonable minds might draw different conclusions con- 
cerning the negligence or lack of negligence of the respec- 
tive parties, it is error to sustain a motion for an in- 
structed verdict.” 

Again, in Casey v. Ford Motor Co., 108 Neb. 352, we 
held: ‘“Where different minds may reasonably draw. diverse 
conclusions from the same facts as to whether or not they 
establish negligence or contributory negligence, those is- 
sues must be submitted to the jury.” , 

See, also, Vorce v. Independent Telephone Co., 86 Neb. 
27; Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525; 
Swengil v. Martin, 125 Neb. 745; McDonald v. Wright, 125 
Neb. 871. 

It is an admitted fact that the death of Edna M. 
Woolard resulted from a collision between a Ford touring 
car, of which the deceased was the driver, and a bus 
operated by the defendant as alleged. The impact between 
the motor vehicles took place in the intersection of 
Thirteenth and Washington streets in the residence dis- 
trict of the city of Lexington. Washington street was a 
federal and state highway constituting a portion of High- 
way No. 30, otherwise designated as the “Lincoln High- 
way.” The block immediately south of this intersection 
was 400 feet in length. Looking northward from the 
intersection of Twelfth and Washington streets there was 
no obstruction to a clear view along the latter street, and 
indeed to the eastward thereof to a point some six feet 
east of the east stop button on Thirteenth street. The ac- 
cident occurred in the daytime. Immediately preceding 
the fatal collision, the plaintiff’s decedent was proceeding 
in her Ford touring car west along Thirteenth street, ac- 
companied by a lady friend. She stopped her car within 
a few feet of the east stop button on Thirteenth street. 
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Defendant, in its brief, with reference to the movements 
and conduct of the deceased at this time, says: “From 
where she stood, with the front wheel of the Ford six 
feet behind the (east) stop button, she had to drive 27 
feet * * * before the front wheels of her Ford cleared the 
(east) curb of Washington street.” 

It was 20 feet from the east curb line of Washington 
street to its center. The defendant’s brief also concedes 
that the evidence is that the Ford started from this posi- 
tion east of this stop button and moved “slowly, very 
slowly,” westward across the intersection. At this time 
defendant’s bus driver was driving north on Washington 
street at from 40 to 45 miles an hour, and collided with the 
left side of the Ford and well towards its rear, at a time 
when the rear wheels of the Ford had arrived at a point 
approximately not more than 5 feet east of the center 
of Washington street and 714 feet north of the center line 
of Thirteenth street. The impact crushed the left rear 
side of the Ford and also its left hind wheel, and drove the 
damaged Ford diagonally northwesterly across the inter- 
section to the west boundary of Washington street some 
distance north of the intersection. The bus continued 
along Washington street after the collision, and was 
stopped in the center of that street some 50 or 75 feet 
north of the wreck of the Ford touring car. 

It will be remembered that from the point where the 
Ford started, after coming to a full stop at the east stop 
button on Thirteenth street, it had covered 47 feet before 
it was intercepted by the oncoming bus. In passing over 
this distance it seems agreed that the Ford touring car 
traveled “slowly, very slowly.” On the basis of an aver- 
age speed of 5 miles an hour, this distance was covered in 
from 614 to 8 seconds. On the other hand, defendant’s bus 
was approaching from the south at the rate of from 40 to 
45 miles an hour, or from 60 to 66 feet a second. On the 
basis assumed, the bus thus appears to be traveling ap- 
proximately ten times faster than the Ford. It would 
follow that when the Ford stopped, before entering the 
intersection, and its driver glanced south along Washington 
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street, the bus was then from 400 to 530 feet distant. Re- 
membering that the angle of sight was such as to render 
difficult to plaintiff’s decedent the possibility of accurately 
judging the rate of speed of the bus, we find no reason for 
characterizing her action in continuing her journey across 
the intersection at this time as in any degree negligent. 

We are not convinced that the evidence conclusively 
establishes that the plaintiff’s decedent failed to properly 
look to the southward before driving into the intersection. 
The presumption is that no person deliberately places him- 
self in a position of danger, and this court has held: “A 
motorist on a nonfavored street, having stopped as re- 
quired by ordinance, and having looked to the right and 
left before entering an arterial highway and found the 
intersection clear of traffic, has a right, in proceeding to 
cross it, to assume that motorists on the arterial highway 
will likewise obey traffic regulations, exercise due care and, 
if necessary to prevent a collision, slacken their speed.” 
McCulley v. Anderson, 119 Neb. 105. See, also, Barrett v. 
Alamito Dairy Co., 105 Neb. 658. 

The statutes in force at the time of the collision in the 
instant case limited lawful speed of motor vehicles on 
Washington street to 20 miles an hour. The physical facts 
disclosed in the case conclusively establish that, had the 
bus proceeded at a lawful speed, the collision would have 
been impossible, and its occurrence must therefore be 
deemed wholly due to the acts of defendant’s driver. 

Then, too, the undisputed evidence is that as the bus ap- 
proached this intersection it swerved first to the left and 
then turned back to the right. As a result of this 
maneuver, the rear portion of the Ford touring car was 
struck by it, thus causing the death of plaintiff’s intestate. 
At the time of this collision the physical facts testified to 
disclose that ample clearance existed between the rear end 
of the Ford touring car and the east curb line of Washing- 
ton street for the passage of the bus. The law of the road 
applicable to the situation disclosed by this record, de- 
clared by this court, is: 

“In this state, upon highways of sufficient width, except 
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upon one way streets, the driver of an automobile shall 
drive the same upon the right half of the highway, unless 
it is impracticable to travel on such side of the highway, 
and in crossing an intersection of highways shall likewise 
cause such vehicle to travel on the right half of the high- 
way, unless such right half is obstructed or impassable.” 
Bainter v. Appel, 124 Neb. 40. 

It is equally obvious that, had the bus proceeded strictly 
as required by law, it would have passed in the rear of the 
Ford touring car without the possibility of injury to the 
latter. Indeed, even under the contentions as made by ap- 
pellee in its brief, the conclusions as to the facts therein 
contained necessitate the consideration and application of 
the doctrine of the “last clear chance.” 

At all events, the rule in this jurisdiction is, as herein- 
before stated: ‘Where different minds may reasonably 
draw diverse conclusions from the same facts as to whether 
or not they establish negligence or contributory negligence, 
those issues must be submitted to the jury.” Casey v. 
Ford Motor Co., 108 Neb. 352. See, also, Day v. Metropoli- 
tan Utilities District, 115 Neb. 711. 

It follows, therefore, that the order of the trial court 
sustaining the defendant’s motion for an instructed ver- 
dict, and its judgment thereon, were erroneous, and the 
same are hereby reversed and the cause remanded for 
further proceedings in harmony with this opinion. 

REVERSED. 


KITTYE GLENN, APPELLEE, V. W. T. GRANT COMPANY, AP- 
PELLANT. 


FILED May 24, 1985. No. 29226. 


Evidence in the record examined, and held ample to sustain the 
verdict in, and judgment of, the district court. 


APPEAL from the district court for Douglas. county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Brown, Fitch & West, for appellant. 
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Fried & Mars, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an appeal from a judgment of the district court 
for Douglas county. In the court below plaintiff, Glenn, 
sued the defendant, W. T. Grant Company, for personal 
injuries sustained by her when, as she alleged, she slipped 
upon an excessively and improperly oiled basement floor in 
the defendant’s store on the morning of March 4, 1933. 
In its pleading defendant put in issue plaintiff's allegations 
and, in addition, pleaded contributory negligence on part of 
plaintiff. A trial to a jury resulted in a verdict and judg- 
ment for plaintiff, and from the order of the trial court 
overruling its motion for a new trial, defendant appeals. 

In this court appellant does not question either the 
nature of the injuries suffered by appellee, nor the amount 
of damages allowed by the jury. It here presents only the 
question of its liability, challenges the sufficiency of the 
evidence, and the correctness of certain instructions given 
or refused by the trial court. 

There is no question but what Mrs. Glenn entered the 
store of defendant on the forenoon of the day of the acci- 
dent as acustomer. She testifies: “I was going to the bird 
department; the bird department is across the west end 
of the wall; and as I neared the pet department, and I was 
on the north side of the yard-goods department, my foot 
skidded in the oil and I turned my ankle, and I caught my- 
self, I did not fall clear down, I caught myself with my 
arm on this counter.” Further, she noticed a skid mark 
of her heel on the floor, and this mark was “just like any- 
thing that has slid in oil or anything like that; it is just a 
mark that my heel had made,” and was maybe “eight or 
ten inches long.” The undisputed evidence is that this 
floor had been oiled by the servants of defendant company 
under the directions of the managing officer of the appel- 
lant. The dangerous condition of such floor, if such there 
was, was produced by the acts of the defendant company. 
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One of defendant’s employees, who was working in the 
“pet department” at the time of the accident, testified in 
behalf of Mrs. Glenn, substantially as follows: That this 
floor was first oiled around the first of March, 1933; that 
after it had been oiled this floor presented “the appearance 
of being oiled, in that it was dull looking, and you could 
see in between the cracks that they were either filled with 
oil or dirt.”” Further, she was present when Mrs. Glenn 
fell, and observed the skid mark about a foot in length 
where Mrs. Glenn fell; that toward the last part of the 
week (during which Mrs. Glenn’s fall occurred) she first 
noticed that this floor had these dark spots and pools of oil 
on it; and it was the last part of this week that Mrs. Glenn 
fell; also, that the janitor did not sweep the basement on 
the day of the accident until in the evening. 

We are committed to the view that the proprietor of a 
store is not an insurer against accidents to customers, but 
is bound to exercise reasonable care and prudence to keep 
the premises, which the public is tacitly invited to use, safe 
for that purpose. Broadston v. Beddeo Clothing Co., 104 
Neb. 604; Thompson v. Young Men’s Christian Ass’n, 122 
Neb. 848. 

It may also be conceded that the mere fact that an in- 
vitee falls on the floor of a salesroom or store does not of 
itself raise a presumption of negligence on part of the 
owner. But, on the other hand, what constitutes due care 
of an inviter is always determined by the circumstances 
and conditions surrounding the transaction under con- 
sideration. 

In Thompson v. Young Men’s Christian Ass’n, 122 Neb. 
843, and Wendell v. Roberts, 125 Neb. 619, the dangerous 
conditions which were charged as having caused the acci- 
dents involved were situated, not within the buildings, but 
without. The exercise of due care under the circumstances 
detailed in each of the cases last referred to necessarily ap- 
proximated the due care of a pedestrian on a public street. 
Indeed, it must be conceded that a substantial difference 
exists between such a situation and one in which the acci- 
dent occurs within a building or salesroom, as the custo- 
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mer, invitee, in proper pursuit of his business, passes 
along aisles, between counters, surrounded by merchandise 
displayed and designed by the proprietor to attract and 
hold his attention. Under such surroundings, reason sug- 
gests that the proprietor’s invitee might not be required to 
exercise the same or an equal degree of care to avoid ob- 
stacles to safety as would be required of the pedestrian 
upon the open street. It would seem that, under condi- 
tions in a salesroom, such as above outlined, the customer 
might properly assume that the floor, then open to the 
general public, was reasonably safe to walk upon and over, 
and not in a dangerous condition. At least, in so treating 
it, the customer would not necessarily be guilty of contrib- 
utory negligence as a matter of law. Robinson v. F. W. 
Woolworth Co., 80 Mont. 431. 

It also appears that in each of the four Nebraska cases 
cited by defendant, and herein referred to, the defend- 
ant had no knowledge, actual or implied, of the dangerous 
conditions claimed to exist. In fact, all the evidence was 
to the contrary. In the instant case, the defendant itself, 
and no one else, created the condition of which the plaintiff 
complains. 

In the case at bar, on the question of actionable negli- 
gence involved, the cases cited by appellant afford but little 
light. In Broadston v. Beddeo Clothing Co., 104 Neb. 604, 
the plaintiff caught her heel in a carpet. There is no evi- 
dence that the carpet was defective before the accident, or 
that the defendant had knowledge of any such condition. 
All the positive evidence on the subject was to the effect 
that there was no such defect. In Thompson v. Young 
Men’s Christian Ass’n, 122 Neb. 843, the plaintiff slipped 
on a wet, outside step, but failed to show that defendant 
caused the condition or had notice, actual or implied, 
thereof. In Sokolof v. First Nat. Bank, 122 Neb. 892, 
plaintiff slipped on some soap, but there was no evidence 
that the defendant bank caused any soap to be placed on 
the floor, or that the defendant had any knowledge of it. 
In Wendell v. Roberts, 125 Neb. 619, the controlling fact 
was that the condition of the steps complained of was not 
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shown by plaintiff to have been the proximate cause of the 
accident. 

In the instant case, the conditions complained of were 
created by the defendant, and the evidence in the record, 
if believed, justifies the determination that such conditions 
were the proximate cause of plaintiff’s injuries; also that 
contributory negligence on part of plaintiff was not 
proved. The facts of the instant case distinguish it from 
the cases upon which the appellant relies, and bring it 
fairly within the doctrine of actionable negligence, sup- 
ported by the following authorities: Jsaac Benesch & Sons 
v. Ferkler, 153 Md. 680; Robinson v. F. W. Woolworth Co., 
80 Mont. 481; Bradford v. F. W. Woolworth Co., 141 S. 
Car. 4538; Smith v. S. S. Kresge Co., 116 Conn. 706; F. W. 
Woolworth Co. v. Saxton, 39 Ohio App. 118; Parker v. 
Great Atlantic & Pacific Tea Co., 201 N. Car. 691; S. H. 
Kress & Co. v. Dyer, 49 8S. W. (2d) (Tex. Civ. App.) 986; 
Hall v. Great Atlantic & Pacific Tea Co., 115 Conn. 698; 
Randolph v. Great Atlantic & Pacific Tea Co., 2 Fed. Supp. 
462; Kroger Grocery & Baking Co. v. Monroe, 237 Ky. 60. 

We have carefully examined the instructions of which 
appellant complains, in the light of the other instructions 
given by the trial court, and also in the light of the evi- 
dence in the record. We find that in this regard no sub- 
stantial error was committed by the district court. 

Therefore, this case was properly determined in the 
trial court, and its judgment is 

AFFIRMED. 


STATE, EX REL. RALPH CAMPBELL, APPELLEE, V. ALLIE O. 
CAMPBELL ET AL., APPELLANTS. 


FILED May 24, 1985. No. 29845. 


1. Elections: CANVASSING BoaRp. The duties of a canvassing 
board are purely ministerial. It is its duty to tabulate the 
votes as returned to it. 

: An election canvassing board has no judicial 


power. 
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3. : An election canvassing board has no power 
to inquire into the qualification of the judges and clerk of the 
election. 

4, : An election canvassing board has no au- 


hove to go behind the returns and pass upon the legality of 
the votes. 

5. Mandamus lies to compel an election canvassing board to re- 
assemble and perform its duty. 


APPEAL from the district court for Scotts Bluff county: 
EDWARD F. CARTER, JUDGE. Affirmed. 


White & Heiss, for appellants. 


Raymond & Raymond, contra. 


Heard before ROSE, GOoD, EBERLY, DAY and PAINE, JJ., 
and BLACKLEDGE, District Judge. 


Day, J. 

This is an action for a writ of mandamus directing the 
respondents as directors of the Central Irrigation District 
to canvass the returns of an election for the office of di- 
rector. The trial court issued the writ and two of the 
three respondents appeal to this court. 

It appears that the relator Campbell and director Wool- 
dridge were rival candidates for the office of director. The 
board of directors of which Wooldridge was a member 
made arrangements for the election, fixed the time and 
place, and appointed election officials. All the electors of 
the division for which a director was to be chosen appeared 
at the designated time and place and voted. The judges 
and clerk of the election counted the votes and delivered a 
report of the result to the secretary of the district. The 
board of directors met thereafter and two of the three 
members, Hampton and Wooldridge, refused to canvass the 
vote and determine the result. The effect of the refusal of 
the board to canvass the vote is that Wooldridge is still 
holding the office. 

At the time the board refused to canvass the election re- 
turns, a resolution was adopted which set forth the reasons 
for the refusal. Summarized, they are: 
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1. That the judges and clerk were not electors of the 
precinct and not eligible to serve as such. 

2. That the judges and clerk did not subscribe to an 
oath to faithfully perform the duties imposed upon them. 

3. That the notice of election specified a place outside 
of the precinct and the district. 

4, That the time specified was contrary to law. 

5. That all the votes were not cast by qualified electors. 

The board concluded that no valid election was had and 
that no certificate of election could issue as a result of any 
purported election. Wooldridge then continued to hold the 
office of director, because he as director and member of 
the canvassing board determined that the election which 
he as such director had arranged was illegal and void. 

We are of the opinion that the directors of the district 
have mistaken and overestimated their powers as a can- 
vassing board. The duties of a canvassing board are 
purely ministerial. It is its duty to tabulate the votes as 
returned to it. An election canvassing board has no ju- 
dicial power. Hagge v. State, 10 Neb. 51; Long v. State, 
17 Neb. 60; State v. Grimm, 115 Neb. 230; State v. Bower, 
106 Neb. 436. The great weight of authority declares that 
the powers and duties of an election canvassing board are 
limited to the mechanical or mathematical function of as- 
certaining and declaring the apparent result of the elec- 
tion as shown by the returns before it and certifying the 
result. See 20 C. J. 200, and cases cited. An election can- 
vassing board has no power to inquire into the qualifica- 
tion of the judges and clerk of the election. State v. Hill, 
10 Neb. 58. ; 

An election canvassing board’ has no authority to go be- 
hind the returns and pass upon the legality of the votes. 
Hagge v. State, 10 Neb. 51; State v. Stearns, 11 Neb. 104; 
State v. Van Camp, 86 Neb. 91; State v. Bower, 106 Neb. 
436. As suggested by Maxwell, C. J., in the Hagge case, 
supra, “If illegal votes have been cast, or irregularities oc- 
curred, * * * the law provides for contesting such election.” 

There is no new question presented to us by this record. 
It was the duty of the board to canvass the returns and 
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certify an election. This it failed and refused to do. Man- 
damus lies to compel an election canvassing board to re- 
assemble and perform its duty. State v. Grimm, 115 Neb. 
230; State v. McFadden, 46 Neb. 668. 
There is no error in the judgment. 
AFFIRMED. 


MABEL NOLAND BRAMLETT V. STATE OF NEBRASKA. 
FILED May 24, 1935. No. 29826. 


1. Criminal Law: Jury. The officer in charge of a jury shall not 
allow any communication to be made to them, or make any to. 
them himself, except to ask them if they have agreed upon a 
verdict, unless by order of the court. 


2. VERDICT. The verdict of a jury should represent the 
concurring intelligence, reason and judgment of the entire jury, 
free from outside influence of any sort whatever. 

3. Verdict and sentence set aside where a bailiff 


in charge of a jury learned that a certain juror was voting for 
an acquittal and thereupon went into the jury room and, by his 
attitude and statements, influenced said juror into changing his 
vote. e 


Error to the district court for Douglas county: JOHN 
W. YEAGER, JUDGE. Reversed. 


Fried & Mars, for plaintiff in error. 


William H. Wright, Attorney General, and Paul P. 
Chaney, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DaAy,,. 
PAINE and CARTER, JJ. , 


PAINE, J. 

The defendant was prosecuted in Douglas county for 
aiding, abetting, encouraging, and contributing to the- 
delinquency of June Campbell, a delinquent child, 14 years 
of age. The jury returned a verdict of guilty, and she- 
was sentenced to four months in the county jail, and, in 
addition, required to pay a fine of $100 and costs. 

The motion for a new trial is based upon several. 
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grounds, only one of which will be considered. The de- 
fendant claims that the trial court erred in refusing to set 
aside the verdict and grant a new trial because of the 
misconduct of the bailiff in the jury room while the jury 
were deliberating. In the bill of exceptions there appear 
two affidavits by two of the jurymen. The first of these 
affidavits is by R. D. Zimmerman, who states that, after 
the jury had been deliberating for some time as to the 
guilt or innocence of the defendant, the bailiff in charge 
of the jury came into the jury room and said to Ole A. 
Lerdahl, a member of the jury, who was holding out for 
acquittal, and in the presence of all the jury, “What the 
hell is the matter with you, get busy,” and that the jury 
came in with their verdict about three-quarters of an hour 
later. 

The other affidavit is signed by Ole A. Lerdahl, which 
sets out that he had been in favor of acquitting the defend- 
ant, and that the bailiff in charge of the jury at about 1 
p. m. on Friday, May 18, 1934, came into the jury room 
and said to the affiant, in the presence of all the jurors, 
“You’re not going to hold them back alone, are you?” and 
then said, ‘““The judge will be here about 2 o’clock and then 
will be gone all afternoon.” The state neither offered nor 
introduced any evidence in opposition thereto. 

Let us consider a few of the cases involving such mat- 
ters. In Williams v. Chicago & N. W. R. Co., 11 S. Dak. 
463, there was no fire in the courthouse except in the jury 
room, and between 2 and 3 o’clock in the morning a juror 
invited the bailiff to come into their room and get warm, 
as the night was bitterly cold. The bailiff came in and 
laid down on tke floor near the door. He did not talk to 
any juror, nor were any of the jurors near him. No juror 
communicated with him by word, sign, letter, or otherwise, 
while he was in the room, nor did the jury take a vote 
while he was inthe room. When he got warm he went out 
and locked the door behind him. It was held that nothing 
in the action or conduct of the bailiff or the jury warranted 
a new trial. 

In Hampton v. Van Nest’s Estate, 196 Mich. 404, during 
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the deliberations of a jury the sheriff, who had charge of 
them, was called to the jury room, which was the town 
hall, consisting of one room, to replenish the fire and 
furnish water for the jurors. He heard no part of their 
conversation and entered into no conversation between 
them. It was held that the presence of the sheriff was 
within the line of his duties, and that he violated no part 
of the spirit of his oath. However, it was further held in 
this case: “The court should not countenance or tolerate 
any act or conduct by court officers that might influence 
the conduct of any member of the jury in favor of either 
party in reaching conclusions in the case they are con- 
sidering.” 

The jury are to be protected from hearing prejudicial 
conversations in public places while deliberating. In 
Curry v. Willson & Sons, 301 Pa. St. 467, it appeared that, 
while jurors were eating in a restaurant, attorneys not 
engaged in the trial of the case were discussing the prob- 
able size of the verdict. However, upon affidavit that the 
jurors did not hear the discussion by the attorneys, the 
motion for a new trial was overruled. 

Even the judge himself is not supposed to hold private 
conversation with the jury. ‘Trial judge’s conversation 
with jurors while deliberating, in absence of respective 
counsel, held prejudicial error.” Tawzer v. McAdam, 7 
Pac. (2d) 516 (1384 Kan. 596). 

In a prosecution for receiving stolen property, the jury 
had some trouble with the subtleties of the law, and after 
deliberating many hours signified a desire for further 
information. The jury were brought into the jury box, and 
a conversation took place between the jury and the court 
in the presence of the attorneys. No objection was made 
to this proceeding, but after the jury had retired the trial 
judge went to the jury room, put his head in the door, and 
held a conversation with them. The supreme court of 
Kansas said: “The conduct exhibited was, however, highly 
improper. Throughout the proceeding in a criminal case 
the trial judge’s place is on the bench. The jury room is 
a place of seclusion and privacy for members of the jury 
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while they are deliberating on their verdict. The trial 
judge has no privilege to invade it, and all his communica- 
tions with the jury ought to be in open court.” State v. 
Scholl, 118 Kan. 629. If the jury are to be free from the 
influence of a conversation with the trial court, how much 
more important that they be shielded from the comments 
of a bailiff! 

In Nebraska we have a statute which clearly covers this 
case. Section 20-1109, Comp. St. 1929, provides, among 
other things, that, when the case is finally submitted to the 
jury and they retire to deliberate, they must be kept to- 
gether in some convenient place, under the charge of an 
officer, until they agree upon a verdict or are discharged 
by the court, and further, ‘The officer having them under 
his charge shall not suffer any communication to be made 
to them, or make any himself, except to ask them if they 
have agreed upon their verdict, unless by order of the 
court, and he shall not, before the verdict is rendered, 
communicate to any person the state of their deliberations 
or the verdict agreed upon.” 

There are always to be found officious bailiffs, who often 
carry messages back and forth to the members of the jury, 
or lecture the jury as to their duty, and who bring about 
mistrials by their conduct. In Olsen v. State, 118 Neb. 69, 
we have such a case, where one such bailiff volunteered 
the information to the jurors, just before closing the room 
for the jury to begin their deliberations, that the wife of 
one of the jurors, naming him, would spend the night at 
the home of the prosecuting attorney. The trial judge had 
just administered the oath to this bailiff as to his duties 
as founded upon the above section of our statute, and, 
without the knowledge of the judge, this bailiff volunteered 
this gossip to the jury, which required this court to re- 
verse a conviction in a felony case which had taken days 
to try. 

We are unwilling to lend encouragement to the lax con- 
duct of a bailiff which, if tolerated, would undermine the 
purity and efficiency of our jury system. “The verdict of 
a jury * * * should represent the concurring judgment, 
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reason and intelligence of the entire jury, free from out- 
side influence from any source whatever.” Trantham v. 
Elk Furniture Co., 194 N. Car. 615. 
The judgment and sentence are set aside, and a new trial 
is ordered. 
REVERSED. 


KATIE DAVIDSON, GUARDIAN, APPELLEE, V. FIRST AMERICAN 
INSURANCE COMPANY, APPELLANT. 


FILED May 24, 1935. No. 29145. 


1. Pleading. “In pleading the performance of conditions precedent 
in a contract, it shall be sufficient to state that the party duly 
performed all the conditions on his part; and if such allegation 
be controverted, the party pleading must establish on the trial 
the facts showing such performance.” Comp. St. 1929, sec. 
20-836. 

2. Insurance: PLEADING: WaAlver. “If the defendant insurance 
company fails to set up a condition precedent contained in the 
insurance policy in suit, and fails to allege its breach by the 
plaintiff, such defense is waived.” Lehnherr v. National Acci- 
dent Ins. Co., 126 Neb. 199. 

Pouicy: CONSTRUCTION. A provision in a policy of 
insurance indemnifying the insured “for loss of time * * * from 
any bodily sickness or disease * * * which is contracted and 
begins after this policy has been in continuous force for not 
less than fourteen days” covers sickness or disease first mani- 
festing itself after such period, although the medical cause may 
have antedated the policy. 

4, Evidence: NONEXPERT OPINION: MENTAL Capacity. “If the 
mental condition of a person becomes a material subject of in- 
quiry, a nonexpert witness may be permitted to state his 
opinion concerning that condition if he is shown to have had a 
more or less extended and intimate acquaintance with such 
person and gives the facts and circumstances upon which the 
opinion is based. The weight to be given such testimony is a 
question for the jury, to be considered by them in connection 
with the credibility and intelligence of the witness, and his 
opportunities for observation.” Kehl v. Omaha Nat. Bank, 126 
Neb. 695. 

5. Insurance: CONDITION IN PoLicy: Proor. Under a policy re- 
guiring weekly personal attendance of a legally qualified physi- 
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cian or surgeon upon an assured, where the physician gave 
regular weekly attendance for three months but attended the 
assured only occasionally for the remainder of the period for 
which disability is claimed, the evidence showing that the week- 
ly personal attendance of the physician would have been of no 
use or value during the latter period, such facts are sufficient 
to meet the terms of the policy. 


APPEAL from the district court for Kearney county: 
FRANK J. MUNDAY, JUDGE. Affirmed. 


Albert S. Johnston and Chappell & Lundberg, for appel- 
lant. 


Carrico & Carrico, contra. 


Heard before ROSE, GooD, EBERLY, PAINE and CARTER, 
JJ., and THOMSEN, District Judge. 


CARTER, J. 

This is an action to recover indemnity under a health and 
accident insurance policy. The defense offered by the in- 
surance company was that the insured, Carrie Kaldal, had 
falsely warranted that she was in good health and had 
been free from disease for five years prior to the date of 
the application, that she had changed her occupation to one 
classified as more hazardous under the provisions of the 
policy, and that the terms of the policy have not been 
complied with to entitle her to recover. The verdict and 
judgment were against the insurance company in the 
amount of $946.66. From the overruling of its motion for 
a new trial, the insurer brings the case to this court for 
review. 

The appellant first contends that the insured failed to 
give notice of illness within ten days from February 2, 
1931, and that under the terms of the policy such failure 
will defeat recovery, unless it is shown ‘‘not to have been 
reasonably possible to give such notice and that notice 
was given as soon as was reasonably possible.” Notice of 
the illness of the insured did not reach the appellant until 
March 16, 1931, and no reasonable excuse for the delay 
was shown. Upon an examination of the pleadings, we 
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find that the amended petition alleges as follows: ‘All the 
conditions of said policy relative to notice of said sickness 
has been given-as provided in said policy.” The answer 
alleges ‘‘that the terms of said policy have not been com- 
plied with to entitle the plaintiff to recover in this ac- 
tion.” Section 20-836, Comp. St. 1929, provides: “In plead- 
ing the performance of conditions precedent in a contract, 
it shall be sufficient to state that the party duly performed 
all the conditions on his part; and if such allegation be 
controverted, the party pleading must establish on the 
trial the facts showing such performance.” Under this 
statute, a breach must be specifically pleaded before it is 
available as a defense. This court has recently said: “If 
the defendant insurance company fails to set up a condi- 
tion precedent contained in the insurance policy in suit, 
and fails to allege its breach by the plaintiff, such defense 
is waived.” Lehnherr v. National Accident Ins. Co., 126 
Neb. 199, and cases therein cited. We therefore hold that 
appellant has waived its right to set up want of notice as 
a defense. 

The appellant contends that its motion for a directed 
verdict should have been sustained by the trial court for 
the reason that the insured failed to prove that she suf- 
fered disability from illness which was contracted after 
the policy had been in force for fourteen days or more as 
provided by its terms. The provision of the policy referred 
to is as follows: “For loss of time * * * from any bodily 
sickness or disease * * * which is contracted and begins 
after this policy has been in continuous force for not less 
than fourteen days.” The record shows that the policy 
went into effect on July 1, 1930. Appellee claims that she 
became ill on February 2, 1931, and claims benefits due 
under the policy since that date. The evidence shows that 
in December, 1929, appellee had her teeth X-rayed, with 
the result that the X-ray physician found that the roots of 
two of her teeth were infected. It is claimed by the appel- 
lant that her condition, during the time for which insured 
claims benefits under the policy, was due to the spread of 
the infection of the teeth. The expert testimony is to the 
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effect that this infection may have been a contributing 
factor, but that there was no certainty that it was a major 
cause. The general physical condition of the appellee 
gradually improved after her teeth were removed. As- 
suming that the condition of the teeth of the assured was 
the sole cause of her disability, the appellee would be en- 
titled to recover if the disease or illness first manifested 
itself after the 14-day period provided in the policy, even 
though the medical cause may have antedated the issuance 
of the policy. In the case of Valencia v. Continental 
Casualty Co., 127 Neb. 820, this court said: “A policy of 
insurance providing indemnity for disability resulting 
solely from bodily disease or sickness which is contracted 
and begins not less than 15 days after the date of the 
policy covers a disease first manifesting itself after such 
period, even though the medical cause may have antedated 
the issuance of the policy.” The record is clear, however, 
that the insured was suffering from a derangement in- 
volving the gall bladder and liver which manifested. itself 
principally by a discoloration of the skin commonly called 
yellow jaundice. That this condition caused a toxic in- 
sanity over a period of time is amply borne out by the evi- 
dence. The evidence is sufficient to sustain a finding that 
the insured became totally disabled under the terms of the 
policy because of a disease or illness which first manifested 
itself more than 14 days after the policy was in force. The 
trial court did not err, therefore, in overruling appellant’s 
motion for a directed verdict. 

The appellant further complains that the trial court 
erred in refusing to receive in evidence certain X-ray 
photographs of the teeth of the insured. The appellant 
did not dispute the testimony of the physician who took the 
X-rays. He testified to their condition in detail as shown 
by the X-rays and from his persona] knowledge. In view 
of the fact that this evidence was not disputed, it appears 
to have been harmless error on the part of the court in 
failing to admit them in evidence. 

The appellant also contends that the court erred in per- 
mitting the introduction by the appellee of evidence of 
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business transactions upon which lay witnesses expressed 
belief of the mental incompetency of the assured. This 
court has held: “If the mental condition of a person be- 
comes a material subject of inquiry, a nonexpert witness 
may be permitted to state his opinion concerning that con- 
dition if he is shown to have had a more or less extended 
and intimate acquaintance with such person and gives the 
facts and circumstances upon which the opinion is based. 
The weight to be given such testimony is a question for 
the jury, to be considered by them in connection with the 
credibility and intelligence of the witness, and his oppor- 
tunities for observation.” Kehl v. Omaha Nat. Bank, 126 
Neb. 695. The trial court did not err in permitting this 
testimony. The soundness of the conclusions of the non- 
expert witnesses was for the jury to determine from all 
the facts detailed by them. 

The last assignment of error is that the evidence is in- 
sufficient to support the judgment of the trial court. It 
cannot be questioned that the evidence was sufficient to 
require the submission of the case to the jury. It will be 
“necessary to consider the evidence and the provisions of 
the policy applicable thereto in order to determine whether 
the verdict of the jury is excessive. The policy states that 
the insured shall receive $100 a month during the time 
“which the insured is rendered continuously unable to 
transact each and every duty pertaining to his or her oc- 
cupation or any gainful occupation and while under the 
weekly personal attendance of a legally qualified physician 
or surgeon.” It also provides that the insured shall re- 
ceive $40 a month for partial disability during the time, 
not exceeding 52 consecutive weeks, that “the insured shall 
be continuously disabled and prevented by such sickness 
from attending to two or more daily duties essential to 
his or her occupation and while under the weekly personal 
attendance of a legally qualified physician or surgeon.” 
The evidence is sufficient to sustain a finding that the in- 
sured was totally disabled from February 2, 1931, to May 
27, 1933. The jury were instructed properly as to the 
method of determining the amount of the benefits due the 
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insured under the policy, but the record does not disclose 
what part of the verdict rendered was for total and what 
part was for partial disability. At any rate, the evidence 
was sufficient to sustain a finding that the insured was 
suffering from a toxic insanity during the period: stated 
and that she was totally or partially disabled during the 
whole of that time. The appellant, however, complains 
that the appellee failed to prove that the insured was 
“ynder the weekly personal attendance of a legally quali- 
fied physician or surgeon” during any appreciable part of 
the period mentioned. The record discloses that the in- 
sured had medical attendance weekly for two or three 
months only. Her physician, however, testified that she 
called at his office occasionally during the whole period and 
that he had never to the date of the trial “completely 
discharged” her from his care. The evidence of the 
physician attending the insured was that she was suffering 
from a mental affliction resulting from a focal infection of 
the blood stream and as soon as the source of the infection 
was removed the patient began to improve. Naturally, 
during the period of convalescence, time and quiet were 
probably the only requirements of a complete recovery. 
At least, the evidence in the record indicates that the in- 
sured could not have been benefited in any way by the 
weekly attendance of the physician. Unless a benefit could 
have resulted, the appellant was not prejudiced thereby 
and a failure to comply with the literal wording of the 
policy could have in no way contributed to appellant’s loss 
under the policy. If it was necessary for the insured 
literally to be under the weekly personal attendance of a 
physician or surgeon, the evidence will not support the 
verdict of the jury, otherwise it will. It will therefore 
be necessary to determine the legal effect of the provision, 
“while under the weekly personal attendance of a legally 
qualified physician or surgeon,” contained in the policy. 
While the weekly personal attendance of a physician 
establishes to some degree the serious nature of the ail- 
ment, it does not always do so. An incurable disabling 
malady in which the only alleviating agent may be rest 
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and care may make the physician’s visits useless, futile 
and an unnecessary expense. The law does not ordinarily 
require the performance of futile acts, the maxim of the 
common law being, “The law will not force any one to do 
a thing vain and fruitless.” That one is disabled is the 
primary cause for payment, and to hold the insured to the 
literal meaning of the policy would have the effect of exalt- 
ing the letter and submerging the spirit of the contract. 

In the case of Hunter v. Federal Casualty Co., 191 N. Y. 
Supp. 474, the court held: 

“The physicians called as witnesses all agreed that there 
was absolutely no treatment that could have been given to 
the plaintiff that would have been of the slightest assist- 
ance. The provision of the policy quoted was designed as 
‘a guard against fraudulent claims, and should be con- 
strued in view of the purpose which it was intended to 
serve. The construction to be given should be liberal, to 
carry out the spirit and purpose of the contract. The ob- 
ject of the clause being to guard against fraud, where it 
is manifest that there has been no fraud, it would violate 
the purpose of the contract to give the clause a literal, 
narrow construction. It seems to me that the clause 
should be read under the supposition that the use of the 
words ‘regular treatment’ presupposes that some treatment 
will be possible, and where it appears from the undisputed 
testimony of the physicians called by both the plaintiff and 
the defendant that no treatment was possible, then the 
words ‘regular treatment’ are suspended, because the law 
will not enforce an idle or impossible formality. 

“To illustrate, if the plaintiff, having in mind such con- 
dition of the policy, had instructed his physician to call on 
him regularly once a week and give him sugar and water, 
that would have been a literal compliance with the terms 
of the contract, if the physician said that such was the 
treatment which he gave him regularly once a_ week. 
Therefore, where it appears that it would have been 
nothing but a sham and an idle ceremony to have had a 
physician give ‘regular treatment’ once a week, and that | 
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there was no treatment that could have been given that 
would have been of any value, the court should enforce the 
contract, on the theory that the clause in question assumes 
that some treatment of value could be given to improve 
the condition of the injured person. It should be kept in 
mind that this indemnity of $35 a month is not to re- 
imburse the insured for medical expenses, but that the 
primary purpose is to indemnify for the injury suffered.” 

In Harasymczuk v. Massachusetts Accident Co., 216 N. 
Y. Supp. 97, the court said: 

“The defendant raises the further question that the 
plaintiff cannot recover under clause C of the policy by 
reason of the fact that it claims the evidence does not show 
that the plaintiff was regularly attended by a legally 
qualified physician at least once in seven days during the 
time for which claim is made. * * * It frequently happens 
that a person totally disabled is beyond aid of medical 
assistance, and to hold that a person who could not be 
aided by medical assistance would have to go to the need- 
less expense and trouble of having a physician at least 
once in seven days would be an unreasonable holding under 
a policy of this nature. This court can readily see how 
one partially disabled, and who could be aided by medical 
_ attention, should have a physician at frequent intervals. 

“Apparently the condition of the plaintiff in the case at 
bar is not one requiring weekly attendance of a physician. 
After he received the operation in question, his primary 
trouble was remedied. By reason of the very serious in- 
juries which he received, the muscles in his back are ap- 
parently permanently injured, and to hold that, if his 
physician did not call on him each week, he should be 
barred from recovery under the policy in question, cer- 
tainly would not be in accordance with the spirit and in- 
tent of a policy of indemnity of this nature.” 

Also, in the case of Bass v. Pioneer Life Ins. Co., 206 
Mo. App. 626, the court, in its opinion, said: 

“Defendant contends that the two calls in person made 
by the physician at the home of plaintiff, and the telephone 
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calls and personal visits of relatives and friends, to the 
physician and the prescriptions of the physician, do not 
meet the terms of the policy requiring that plaintiff shall 
be ‘continuously confined within the house, and therein 
regularly visited at least once a week.’ 

“Obviously, the meaning of the clause is that the physi- 
cian must be weekly in attendance upon the assured. The 
physician called at plaintiff’s house on February 14, 1919, 
saw him in person, diagnosed his case and, thereafter, - 
during the period of his illness, prescribed for him and in- 
sured was under his professional care. To hold otherwise 
_would be to make such a policy of insurance of very little 
value. We think the contract should have a reasonable 
construction and be viewed in the light of common sense.’” 

In Conaway v. Commonwealth Casualty Co., 225 Mo. 
App. 421, the court said: “The assignment that the dam- 
ages awarded in the amount recovered on the policy, to 
wit, $300, is grossly excessive, we do not think tenable. 
This claim of excessive damages is based on the conten- 
tion that plaintiff’s evidence does not show confinement to 
the house and being visited at least once a week by a 
licensed physician for more than four weeks while the 
award was for twelve weeks. We think a review of the 
testimony we have set out when viewed in the light of the 
authorities in this state will warrant a recovery for the 
twelve weeks for which the jury found plaintiff was en- 
titled to compensation under the policy. These provisions 
in sick and accident insurance policies are always rather 
harsh and the courts are disposed to construe them liberal- 
ly in favor of the insured in order to accomplish the real 
purpose for which the policy was taken out by the in- 
sured.” 

We are of the opinion that there are many cases where 
it would be impossible to comply with the provision of the 
policy under consideration. In many more cases, the 
weekly attendance of the physician would be useless, futile 
and an added unnecessary expense. That the insurance 
company has the right to limit its contract by reasonable 
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provisions in the policy is not to be questioned. But to 
prescribe methods of proof of disability, useless and futile, 
may in some cases amount to a forfeiture not favored by 
the law. This it did in the present case. The real purpose 
of the provision is to guard against fraudulent claims and, 
there being no claim of fraud, it would violate the very 
purpose of the contract to give it the construction con- 
tended for by the appellant. The major purpose of the 
insurance contract was to indemnify the insured for loss 
of time occasioned -by a total incapacity to labor arising 
from sickness. Where the facts of total incapacity and 
loss of time are otherwise established, reversible error 
should not be made to rest alone on the mere failure to 
establish the vital fact by the evidentiary instrumentalities 
provided in the policy. 

In the case at bar, direct and positive evidence was of- 
fered by the insured as to her disability. The jury have 
passed upon this question and determined it in favor of 
the appellee. It is now an established fact in this case. 
To put a literal construction on the provision being con- 
sidered would defeat the purpose of the contract and 
amount to a forfeiture. Judge Pound, in an early opinion, 
construing an insurance policy, said: “There is equally 
strong reason, where the literal meaning of such a pro- 
vision is broader than its reason, for restricting its oper- 
ation to the mischief sought to be guarded against. Where 
the reason and the letter of a clause do not coincide, it is a 
universal rule of construction to limit the latter by the 
former. Hence, we think the operation of the provision 
in the policy against change of title ought to be limited by 
and not extended beyond the mischief obviously intended 
to be met.” Henton v. Farmers & Merchants Ins. Co., 1 
Neb. (Unof.) 425. The logic of the above statement is 
particularly applicable to the instant case. 

In Rathbun v. Globe Indemnity Co., 107 Neb. 18, this 
court said: “We will, however, cordially agree with coun- 
sel for defendant in their argument that, in approaching 
the construction of an insurance policy, the court’ should 
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have in mind the same general principles which obtain in 
the construction of any other contract, in so far as that the 
language employed should be given its plain, natural and 
ordinary meaning, and not be twisted into an unnatural 
or exceptional meaning merely to avoid a forfeiture, and 
that, when such construction is demanded by the plain 
and unequivocal terms of the instrument, the courts, of 
course, should have the moral courage to so construe it, 
regardless of the consequences. But this rule, of course, 
presupposes the nonexistence of two very important factors 
in the equation: First, that such construction will not 
end in an unreasonable or absurd result; and, second, that 
it will not defeat the manifest intention of the parties and 
the very object and purpose they had in entering into the 
contract at all. If the construction indicated will inevi- 
tably lead to either one or both of the results above stated, 
then such construction will be avoided, and, if the pro- 
vision to be construed will admit of no other construction 
than the one leading to and ending in such result, the 
provision itself will be rejected as inoperative, and, ignor- 
ing the special provision, the court will look to the whole 
instrument, and, if possible, in justice to all parties con- 
cerned, gather therefrom the real and evident intention 
and purpose of the parties in respect to the particular 
question involved, and thus enforce or decline to enforce 
the contract accordingly. This much would seem to re- 
sult from the very necessities of the situation.” In our 
opinion, to place a strict construction on this provision of 
the policy would require the violation of the rules of con- 
struction set out in the foregoing case. 

For the reasons herein set out, we hold that the failure 
of the insured to have the weekly personal attendance of 
a legally qualified physician as required by the policy will 
not, under the evidence and circumstances of this case, bar 
a recovery. 

There being no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLANT, V. JACK MANN ET AL., 
APPELLEES. 


FILepD May 24, 1935. No. 29256. 


1. Insurance: TaxicaBs. Section 60-202, Comp. St. 1929, requires, 
as a prerequisite to the right of owners and operators of taxi- 
cabs to use and operate same for hire, that they furnish in- 
demnity of one of the three kinds named therein, to be filed and 
deposited with the Nebraska state railway commission for its 
approval, in such sum, and with such other terms and pro- 
visions, and on such conditions as the commission may deem 
necessary to adequately protect the interests of the public. 


Section 60-202, Comp. St. 1929, invests the 
Nebraska state railway commission with power, by suitable 
order, to prescribe the amount, terms, and provisions of la- 
bility insurance policies for liability coverage for taxicabs, and 
to provide such conditions with regard to acceptance and ap- 

. proval, including a reasonable requirement as to financial re- 
sponsibility, as the commission deems necessary to adequately 
protect the interests of the public. 


3. Automobiles: INSURANCE. An order of the Nebraska state 
railway commission requiring, as a condition of approval of 
liability insurance policies covering taxicabs, that the company 
writing the risk have a surplus of at least $300,000, held to be 
a valid exercise of the power delegated to it by the legislature, 
and it will be presumed, without evidence to the contrary, that 
the commission acted reasonably in the exercise of such power, 
and in fixing that requirement deemed it necessary to adequate- 
ly protect the interests of the public. 

4, Statutes. ‘Special provisions of a statute in regard to a par- 
ticular subject will prevail over general provisions in the same 
or other statutes, so far as there is a conflict.” Albertson v. 
State, 9 Neb. 429. 


5. Automobiles: INSURANCE. Where an association of persons 
operating or using taxicabs for hire has failed to meet the 
requirements of an order of the Nebraska state railway com- 
mission as to financial responsibility of an insurer, and the 
commission has refused to approve the indemnity tendered, 
which did not substantially conform to its lawful requirements, 
and such association thereafter continues to operate taxicabs 
for hire, held, in an action by the state to enjoin their con- 
tinued operation, an injunction should be granted restraining 
them from so operating or using such taxicabs until compliance 
with the order of the commission. 
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APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed, with directions. 


William H. Wright, Attorney General, Edwin Vail and 
William C. Ramsey, for appellant. 


Johnsen, Gross & Crawford, W. A. Schall and John D. 
Lynch, contra. 


Heard before Goss, C. J., ROSE, DAY, PAINE and CARTER, 
JJ., and LOVEL S. HASTINGS and LIGHTNER, District Judges. 


HASTINGS, District Judge. 

This action was instituted by the state of Nebraska to 
enjoin the defendants and appellees, who are common 
carriers of passengers by taxicabs, operated under the 
trade-name of “Checker Cab Company,” within the city of 
Omaha and its environs, from continuing to operate as 
such common carriers until they complied with the regu- 
lations promulgated by the state railway commission 
(hereinafter called the commission), made pursuant to the 
provisions of a statute relative to the furnishing of lia- 
bility insurance. The injunction was denied by the trial 
court and plaintiff’s cause of action dismissed. The State 
appeals from the judgment. 

The facts are not in dispute, and, as stipulated by the 
parties, are: That the defendants and each of them were 
operating taxicabs or public cars carrying persons for hire 
in Omaha and Douglas county; that each of the defendants 
had procured liability insurance in the Travelers Mutual 
Casualty Company of Des Moines, Iowa, for the amount of 
public liability and property damages required by the 
resolution of the commission, No. 110 and its supplements. 

The commission received said insurance policy, but re- 
fused to approve the same. The insurer was a mutual 
company authorized to transact business in the state of 
Nebraska, and its financial statement as of September 14, 
1933, showed a surplus of $129,563.60. The business of 
the insurer was the carrying of public liability risks and 
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other types of casualty business. It had in effect a re- 
insurance contract with the Excess Insurance Company of 
America, a New Jersey corporation, whose capital was, 
on the 31st day of December, 1932, $750,000, and a surplus 
of $850,000. The Excess Insurance Company was not au- 
thorized to transact business in the state of Nebraska. By 
said contract the reinsurer agreed to reinsure the Travel- 
ers Mutual Casualty Company as respects all third party 
automobile public liability policies, and agreed to repay 
any amounts of ultimate net loss which that company 
might be required to pay, not to exceed $2,500 on account 
of one person injured or killed, or $5,000 for two or more 
persons injured or killed in any one accident. 

The particular order of the railway commission in- 
volved herein, known as supplement No. 8 to resolution 
No. 110, was made on the 21st day of April, 1932, and so 
far as material provides: 

“It is further ordered that if liability insurance or 
surety bond be furnished the same will be accepted only 
when issued by an insurance company or licensed bonding 
company authorized by the bureau of insurance of the de- 
partment of trade and commerce of the state of Nebraska, 
or their lawful successors, to do business in the state of 
Nebraska. The insurance company furnishing such in- 
demnity, shall be possessed in its own name and right, of 
a surplus to policyholders of not less than $300,000, accord- 
ing to the financial statement of the company as of De- 
cember 31st preceding, on file with and approved by the 
insurance bureau of the department of trade and com- 
“merce of the state of Nebraska.” 

The record does not show that defendants made any 
effort to procure liability insurance conforming to said 
order. So far as the record shows, liability insurance com- 
plying with the order of the commission might have been 
as readily procured, at the same expense, as the insurance 
tendered. 

The controlling question in this case involves the power 
of the commission to prescribe, as a condition of approval, 
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that the insurance carrier for taxicabs have a surplus as 
provided in the order. The right of the commission to 
impose this condition depends upon the construction to be 
given section 60-202, Comp. St. 1929, which provides: 

“No person, firm, association or corporation shall operate 
or use any taxicab in any manner as above defined in the 
state of Nebraska until there has been filed or deposited 
with the Nebraska state railway commission either a lia- 
bility insurance policy or a surety bond with an approved 
surety company as surety or negotiable and salable securi- 
ties at the option of such person, firm, association or corpo- 
ration, but which shall be approved by the commission, in 
such sum and with such other terms and provisions and 
on such conditions as the commission may deem necessary 
adequately to protect the interest of the public having due 
regard for the number of persons and amount of property 
affected.” 

In the case of Petersen v. Beal, 121 Neb. 348, the gener- 
al power of the commission to prescribe regulations as 
provided for in the statute was sustained. 

It is urged by counsel for the defendants that because 
subdivision 12, sec. 44-401, Comp. St. 1929, permits com- 
panies to engage in the writing of liability insurance for 
coverage upon automobiles generally, and provides as a 
minimum requirement a surplus of $125,000, the question - 
of financial responsibility of companies offering to write 
liability insurance is committed to the department of in- 
surance, and that said section 60-202 does not authorize 
the commission to restrict the right to write liability in- 
surance on taxicabs to companies having a surplus of’ 
$300,000 or more; nor to refuse to accept and approve 
policies from companies not having a surplus required by 
the commission, but which have been regularly licensed 
by the insurance department. 

Section 60-202, Comp. St. 1929, requires as a prerequi- 
site to the right of owners and operators of taxicabs to 
engage in that business that they furnish indemnity of 
one of the three kinds named in the statute, to be filed or 
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deposited with the commission for its approval. The 
statute invests the commission with the power to prescribe 
the amount, terms and provisions of liability insurance 
policies for liability coverage for taxicabs, and to prescribe 
such conditions with regard to the acceptance and ap- 
proval, including a reasonable requirement as to financial 
responsibility, as the commission deems necessary ade- 
quately to protect the interests of the public. Neither the 
statute nor the orders of the commission made pursuant 
to its provisions modify or amend the general provisions 
as to the requirements necessary for liability insurance 
coinpanies to engage in business generally, as provided by 
section 44-401, Comp. St. 1929. The statute is a special 
piece of legislation designed to give the commission a right 
to make additional requirements as to this specific class of 
risks. “Special provisions of a statute in regard to a par- 
ticular subject will prevail over general provisions in the 
same or other statutes, so far as there is a conflict.” 
Albertson v. State, 9 Neb. 429. This rule has been followed 
in Richardson County v. Miles, 14 Neb. 311; State v. Cor- 
nell, 53 Neb. 556; Richards v. County Commissioners of 
Clay County, 40 Neb. 45; Merrick v. Kennedy, 46 Neb. 264; 
State v. City of Kearney, 49 Neb. 325; State v. Several 
Parcels of Land, 79 Neb. 688; Williams v. Williams, 101 
Neb. 3869; Salyers Auto Co. v. DeVore, 116 Neb. 317. 

The provisions of section 60-202, Comp. St. 1929, relate 
specially to the writing of liability coverage for taxicabs, 
and the orders of the commission made agreeable to its 
provisions takes precedence over the general provisions of 
section 44-401, Comp. St. 1929, as to such risks. The 
order of the commission requiring, as a condition of ap- 
proval of liability insurance policies covering taxicabs, 
that the company writing the risk have a surplus of at 
least $300,000 was a valid exercise of the power delegated 
to it by the legislature, and it will be presumed, without 
evidence to the contrary, that the commission, in fixing 
that requirement as to surplus, gave the subject full con- 
sideration and deemed it necessary to fix such financial 
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responsibility to adequately protect the interests of the 
public. 

It is insisted by counsel for the defendants that the 
order of the commission does not require, as a condition of 
approval, that a surety company, authorized to write the 
same risk, have a surplus of $300,000, and therefore is 
arbitrary and unreasonable. We do not think, from a 
reading of the order, that it was the intention of the com- 
mission to make the discrimination claimed. The language 
of the order may be fairly construed to include both a lia- 
bility insurance company and a surety company. Further- 
more, the statute gave the defendants the option of either 
furnishing liability insurance or a surety company bond, 
and if the order is given the construction claimed by coun- 
sel, defendants are not in a position to complain, as they 
might have furnished that kind of security had they so 
desired. The claim of counsel for defendants that in any 
event the statute and order of the commission were sub- 
stantially complied with, and the public amply protected, 
is without merit. This claim is based upon the reinsur- 
ance contract. The company in which the reinsurance was 
placed was not authorized to do business in the state of 
Nebraska, as required by the order of the commission. It 
was a nonresident corporation not primarily liable, as con- 
templated by the order, and under its contract its liability 
was a limited secondary liability. 

The defendants not having furnished the indemnity re- 
quired by the order of the commission, an injunction 
should have been granted by the trial court restraining de- 
fendants from operating taxicabs until such time as they 
comply with the statute and the order of the commission. 

The judgment is reversed, with directions to grant an 
‘ injunction in conformity with this opinion. 

REVERSED. 


VoL. 129] JANUARY TERM, 1935 201 


Cressman v. Bonham 


SOLOMON CRESSMAN ET AL., APPELLANTS, V. LUTHER J. 
BONHAM ET AL., APPELLEES. 


FILeD May 24, 1935. No. 29224. 


1. Receivers. An action for the appointment of a receiver is 
purely an ancillary remedy, and cannot be maintained in a pro- 
ceeding instituted solely for that purpose. ° 

2. . The request for the appointment of a receiver is ad- 
dressed to the sound, equitable discretion of the court, and its 
ruling thereon will not be reversed on appeal unless an abuse 
of discretion is shown. 

8. Evidence examined, and held that no ground exists for appoint- 
ment of a receiver. 


APPEAL from the district court for Jefferson county: 
ROBERT M. PROUDFIT, JUDGE. Affirmed. 


David F. Foster, J. P. O'Gara and Perry, Van Pelt & 
Marti, for appellants. 


John C. Hartigan, George A. Skultety and Denney & 
Denney, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

Action in equity for injunction and the appointment of 
a receiver for the Rasse Wholesale Grocer Company, a 
corporation. The action is brought on behalf of the hold- 
ers of $17,000 of the preferred stock of the company and 
two creditors in the aggregate sum of about $8,500. The 
petition alleges that about the lst day of April, 1929, the 
grocer company (hereinafter referred to as the corpora- 
tion) had been successfully operating a wholesale grocery 
business with a common stock capitalization of $300,000, 
all of which was owned by Lorenzo J. Rasse, Lorenzo S. 
Rasse and Luther J. Bonham, except $7,500 which was 
owned by plaintiff Katherine Kassebaum; that at said 
time the common stock was worth in excess of $105 a 
share; that the defendants Bonham, Lorenzo J. and 
Lorenzo S. Rasse were acting and managing directors of 
the corporation and completely dominated and controlled 
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it; that on said 1st day of April, 1929, the defendants 
Bonham, the two Rasses and Lloyd Wright entered into a 
combination and conspiracy to take over the said company 
and all its assets and transfer the same to said defendants 
without any consideration; that the scheme was to or- 
ganize a corporation to be known as the “Efficiency 
Stores,” which was to establish a number of retail stores 
in the territory theretofore tributary to the corporation 
and in which were located the great bulk of its customers 
to whom it sold merchandise; that said plan or scheme 
contemplated that the defendants, under the name of Eff- 
ciency Stores, would purchase groceries and other mer- 
chandise from the corporation in large amount, and that 
in fact such purchases were made in excess of $160,000; 
that defendants have not paid said amount to the grocer 
company, but that defendants now have and hold said sum 
in trust for said corporation, and are now threatening to 
and are about to dissipate said assets and convert the same 
to their own use and benefit; that as the result of the 
establishment of said stores the grocer company lost its 
most valuable customers, and its business and good-will, 
which plaintiff alleges was worth not less than $100,000, 
were destroyed; that as a further part of said plan and 
scheme the bills and accounts receivable and other credits 
and property belonging to the grocer company should be 
transferred to the defendant Bonham under pretense that 
they would be used to finance said Efficiency Stores, and 
-that the assets so transferred exceeded any indebtedness 
of the grocer company by a sum not less than $140,000; 
that since April 1, 1929, the defendants have refused and 
neglected to function as directors and officers of said cor- 
poration and their interests have been adverse and inimical 
to said company; that they have threatened to sell and 
have transferred all the assets of said company to corpo- 
rations and firms who were formerly competitors of the 
said grocer company, and that whatever said defendants 
have realized from the sale of said merchandise has been 
retained by them and is unaccounted for as between said 
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defendants and the grocer company; that no assets of any 
considerable value are now in the possession of said Rasse 
Wholesale Grocer Company, and no provision has been 
made to pay dividends or retire the preferred stock or pay 
creditors. Plaintiffs pray that the defendants be enjoined 
from further dissipating the assets of said company and 
that a receiver be appointed to liquidate said company, and - 
for further relief. 

The defendants Bonham and Lorenzo S. Rasse filed 
answers specifically denying all the allegations of the peti- 
tion, and defendant Wright answers denying all the allega- 
tions of the petition, and specially that he ever entered 
into any conspiracy or combination as alleged. Defendant 
Wright also filed a counterclaim setting up a judgment in 
his favor against the grocer company and praying that an 
accounting be had, and that, if it be found that there are 
any assets of the grocer company in the hands of the de- 
fendants, his judgment be decreed a first lien thereon. 
Plaintiffs filed a reply putting in issue the allegations of 
the answers and cross-petition. 

By the decree of the district court, the prayer for the 
appointment of a receiver was denied and the petition dis- 
missed, and the counterclaim of the defendant Wright dis- 
missed without prejudice to future actions. Motions for 
new trial were filed and overruled, and plaintiffs appeal. 

The bill of exceptions containing the evidence produced 
before the trial court is very voluminous and the exhibits 
very numerous, and we do not think that the interests of 
the parties, the court or the profession require a detailed 
examination of the record; suffice it to say that we have 
read and scrutinized the record with great care, and must 
content ourselves with a statement, as concise as may be, 
of what it shows and our conclusions thereon. 

It appears that up to the 1st of January, 1929, the grocer 
company had been doing a fairly successful wholesale 
grocery business of about three million dollars a year, and 
making a net business profit for the year 1927 of about 
$25,000, and for 1928 of about $34,000. Among defend- 
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. ants’ principal customers was an organization known as 
the “Safeway Stores” whose business amounted to about a 
million dollars a year. In the fall of 1928, without notice, 
the Safeway Stores withdrew its patronage from the cor- 
poration. Prior to that event, and in anticipation of the 
continuance of said account, the grocer company purchased 
a very large stock of merchandise, and entered into con- 
tracts for considerably more, so that it was excessively 
over-stocked and its indebtedness exceeded $400,000. The 
defendant Bonham was president of the First National 
Bank of Fairbury, where the grocer company was located, 
and acted as the financial advisor and sponsor of the cor- 
poration. The corporation dealt with the bank, and when 
the limit of loans which the bank could make was reached, 
loans were procured from banks in Kansas City, Omaha 
and elsewhere, the corporation giving its notes and Bon- 
ham indorsing the same until his liability exceeded the 
sum of $150,000. Bonham was the owner of $75,000 of 
the stock of the corporation. 

Upon the withdrawal of the patronage of the Safeway 
Stores, the directors considered ways and means to dispose 
of the excess merchandise which the corporation had pur- 
chased and contracted for, and concluded to establish a 
number of retail stores (which was permitted by their 
articles of incorporation) as an outlet. The stores were to 
be established as a selling agency for the grocer company, 
and the evidence fails to show that the directors expected 
any individual profit from the enterprise. It was intended 
to form a Delaware corporation under the name of “Effi- 
ciency Stores” for this purpose, the incorporators being 
Bonham, the Rasses, and the defendant Wright, and ar- 
ticles were prepared to that end, but were never signed. 

About April 1, 1929, the establishment of the retail 
stores was begun, and within a short period 34 had been 
started under the name of “Efficiency Stores, Inc.” The 
process was to acquire locations and enter into leases un- 
der that name and, as Efficiency Stores had no separate 
capital, the grocer company furnished the fixtures and 
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capital necessary to open the stores, and furnished mer- 
chandise from its own stock to the extent of about $5,000 
a store. These advances and cost of the merchandise were 
charged to Efficiency Stores on the books of the company. 
The Efficiency Stores proved a bad investment or adven- 
ture, and almost from the start showed a loss, until about 
December 1, 1929, they were indebted to the grocer com- 
pany in the sum of about $140,000. 

Early in December, 1929, it was determined by the di- 
rectors that the Rasse Wholesale Grocer Company should 
be liquidated, and to that end all of the assets of the cor- 
poration were sold to the Grainger Brothers Company, 
wholesale grocers at Lincoln, for the sum of about $246,000 
in cash and real estate, withholding from said sale, how- 
ever, all the accounts and bills receivable of the corpora- 
tion, which were assigned and transferred to Bonham as 
security to protect him from loss on account of his indorse- 
ment of corporation paper. The propriety or legality of 
this sale is not attacked, although the meetings of stock- 
holders and directors were informal and without written 
notice having been given. However, the Grainger Brothers 
Company is not a party and no relief is prayed to have the 
sale set aside. The retail stores were closed and liquidated 
and the proceeds applied to the payment of the indebted- 
ness of the grocer company through the assistance and co- 
operation of Bonham; all of the bills and accounts receiv- 
able collected and other assets coming into the hands of 
Bonham or the grocer company were applied to the pay- 
ment of the debts of the corporation as far as they would 
reach; the assets of the corporation have been exhausted, 
Bonham being short on the indebtedness of the company to 
him in the sum of $20,000, and the stockholders, common 
or preferred, received nothing. 

The evidence is entirely insufficient to sustain the allega- 
tions of conspiracy. The directors in December, 1929, were 
confronted with a situation in which hundreds, and per- 
haps thousands, of mercantile institutions found themselves 
when the whole machinery of production and commerce 
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broke down. The company was in the situation of a land- 
owner possessed of many acres and other real property 
having a great potential value, but with no purchasers for 
his property. He is described in common language as 
“land poor,” so the grocer company was “merchandise 
poor,” with no customers and a very large indebtedness. 
The evidence satisfies us that the directors made an honest 
attempt to secure an outlet for its excess merchandise for 
the benefit of the corporation and its creditors. They may 
have taken an unwise course, but they exercised their best 
judgment, which was all that was required of them, and 
the record is absolutely devoid of any evidence that they 
acted fraudulently or in their individual interests; and the 
evidence also fails to establish that any of the defendants 
derived any profit from the transactions complained of. 
That the liquidation of the grocer company was positively 
called for by the exigency of the situation seems not de- 
batable. If we correctly interpret the facts as revealed by 
the record, we are unable to perceive what benefit plain- 
tiffs could derive from the appointment of a receiver to 
recover Or conserve nonexistent assets. The only substan- 
tial relief sought by the petition in this case is the appoint- 
ment of a receiver, whichis purely an ancillary remedy and 
cannot be maintained in a proceeding instituted solely for 
that purpose. Vila v. Grand Island Electric Light, Ice & 
Cold Storage Co., 68 Neb. 222; Mann v. German-American 
Investment Co., T0 Neb. 454; Miller v. Kitchen, 73 Neb. 
711. The request for the appointment of a receiver is ad- 
dressed to the sound, equitable discretion of the court 
(McKenzie v. Beaumont, 70 Neb. 179), and we think it 
was properly exercised by the district court, and its judg- 
ment is 
AFFIRMED. 
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ALVA G. WAITS, APPELLEE, V. COLUMBIA FIRE UNDERWRIT- 
ERS AGENCY ET AL., APPELLANTS. 


FILED MAy 31, 1935. No. 29300. ° 


1. Evidence. Letter, written by party offering it in evidence, 
should be excluded upon proper objection by adverse party, 
when such letter contains self-serving statements and does not 
tend to support any issue raised by pleadings. 

Statements by an agent, made subsequent to the close 
of the transaction, not connected therewith and not specially 
authorized by the principal, cannot be received in evidence 
against the latter. 

3. Trial. Trial court properly refused to direct verdict for defend- 
ant where there was substantial evidence tending to sustain 
plaintiff's cause of action. 


APPEAL from the district court for McPherson county: 
ISAAC J. NISLEY, JUDGE. Reversed. 


Wells, Martin, Lane & Offutt, for appellants. 
. Hoagland, Carr & Hoagland, contra. 


Heard before GooD, EBERLY, DAY, PAINE and CARTER, 
JJ., and BLACKLEDGE, District Judge. 


Goop, J. 

Plaintiff sued Columbia Fire Underwriters Agency of 
the National Fire Insurance Company (hereinafter called 
Columbia company) and: National Fire Insurance Company 
(hereinafter designated National company) on an alleged 
lost policy of tornado insurance. The National company 
denied the existence of any such policy of insurance. The 
Columbia company also denied the existence of the policy: 
and alleged that it was not engaged in writing insurance 
for itself but only as agent for the National company. A 
trial of the issues resulted in judgment for plaintiff against 
both defendants. Defendants have appealed. 

There is no evidence in the record that the Columbia 
company is an insurance company engaged in writing in- 
surance on its own behalf. There is no evidence that any 
policy of insurance was ever issued to plaintiff by such 
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company or on its own behalf. If any such policy was 
issued by the Columbia company, it was on behalf of and 
as agent for the National company. It is clear that there 
can be no liability so far as the Columbia company is con- 
cerned. 

It is plaintiff’s contention that on or about the 13th of 
June, 1928, a policy of tornado insurance was issued to him 
by the National company through its soliciting agent in 
the village of Tryon; that the policy was for $2,000, for a 
term of five years, and covered plaintiff’s barn; that on 
the 22d of May, 1938, while said policy was in force, plain- 
tiff’s home and barn were wholly destroyed by a tornado, 
and the policy and other papers of plaintiff were lost in 
that tornadic storm. Plaintiff and his son testified as to 
receipt of the policy from the soliciting agent either in 
June or early in July of 1928. Plaintiff testified that he 
paid the premium on the policy, amounting to $58. Plain- 
tiff’s wife also testified as to seeing and examining the 
policy ; that it was placed and kept in a bureau drawer in 
their residence; that after the tornado no trace of the 
bureau or any part of it could be found. 

A short time after the tornado, plaintiff wrote a letter 
to the Columbia company, giving information of the tor- 
‘nado, the loss of his barn and of the policy, and containing 
‘statements that the agent at Tryon had said their insur- 
ance was all right and in force. This letter, over objection 
of the defendants, was admitted in evidence, it was 
claimed, for the purpose of showing notification to the 
company of the loss. There was no issue on notification to 
the company; there was no issue on proof of loss. The 
only issue tendered was that no such policy was ever in 
existence or had ever been written. The letter amounted 
to a self-serving declaration, was clearly incompetent, and 
should have been excluded. 

During the course of the trial, plaintiff called a number 
of witnesses who testified, over objection of defendants, 
to conversations with one Warren, who was the soliciting 
agent for the National company. These conversations re- 
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lated to a time after the tornado and to a period five years 
after the time plaintiff claimed delivery of the policy by 
Warren. These conversations related to statements by 
Warren to the effect that plaintiff was protected by in- 
surance; that the insurance was in force, and that he could 
recover for his loss. Plaintiff attempts to justify the ad- 
mission of this evidence on the ground that Warren was 
the agent of the company and the only person in the vi- 
cinity acting for the company ; that his acts and declarations 
were the acts and declarations of the defendants and were, 
therefore, admissible. He cites and relies upon a number 
of authorities, which we have carefully examined, and find 
none of them in point. In some instances the authorities 
recognize that the declarations of a general agent in the 
transaction of the principal’s business are admissible in 
evidence against the principal, and that even the declara- 
tions of a soliciting agent of an insurance company may 
be received in evidence against the principal, when he is 
directly and specially authorized to make such represen- 
tations. 

These cases are not applicable to the situation disclosed 
by the record. In this case, whatever transaction Mr. 
Warren had on behalf of the insurance company with the 
plaintiff was completed and closed either in June or July, 
1928. The statements by agent Warren were made sub- 
sequent to May 22, 1938. There is nothing in the record 
to show that Warren was authorized by the defendants, or 
either of them, to make any statements on behalf of the 
defendants respecting the issuance of a policy. 

In 22 C. J. 367 et seq., cited and relied upon by plaintiff, 
it is said: “An admission of an agent may be received in 
evidence against his principal, where the agent, in making 
the admission, was acting within the scope of his au- 
thority, and the transaction or negotiation to which the 
admission relates was pending at the time when it was 
made. Conversely, a declaration of an agent, not within 
the scope of his authority nor in the course of the nego- 
tiation to which it refers, is not admissible against the 
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principal, unless it was made under such circumstances 
that the silence or acquiescence of the principal makes the 
admission his own, or was ratified by the principal. * * * 
The admission which it is sought to use must have been 
made in connection with the discharge of the agent’s duty, 
must have been based on his own knowledge, and must 
be a statement of fact, rather than an expression of 
opinion.” 

In Union Life Ins. Co. v. Haman, 54 Neb. 599, this court 
held: 

“The statements of an agent while acting in a matter in 
which he has authority, and of matters within the scope of 
his authority, and of and concerning the business in hand, 
made at the immediate time of its transaction, or a part 
thereof, are admissible in evidence against his principal. 

“Such statements made subsequent to the close of the 
transaction, not connected therewith and not specially au- 
thorized by the principal, cannot be received in evidence 
against the latter.” 

In Shoemaker v. Commercial Union Assurance Co., 75 
Neb. 587, it was held: “It is not every admission or dec- 
laration of an agent that is binding on his principal. The 
general rule is that the principal is not bound by such ad- 
missions or declarations, unless they are made during the 
transaction of business by the agent for the principal, and 
within the scope of the agency.” 

In Gale Sulky Harrow Co. v. Laughlin, 31 Neb. 103, it 
was held: “The declarations of an agent made after the 
transaction to which they relate is fully completed and 
ended are not competent to be given in evidence as a part 
of the res gestz.” Chief Justice Cobb, in the opinion, said 
(p. 107): “It is a recognized rule that the admissions of 
an agent made at the time of the particular transaction 
which is the subject of inquiry, and while acting within 
the scope of his authority, may be given in evidence against 
his principal, as a part of the res gestx. But it is equally 
well settled that the agent’s declarations made after the 
transaction is fully completed and ended, as in this in- 
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stance, are not admissible.” In that case the admissions 
were made two days after the date of the transaction. 

Other authorities holding to a like tenor are Cleveland 

Stove Co. v. Hovey & Peck, 26 Neb. 624; Columbia Nat. 
Bank v. Rice & Co., 48 Neb. 428; Clancy v. Barker, 71 Neb. 
83; Sheridan Coal Co. v. Hull Co., 87 Neb. 117; Southern 
Surety Co. v. Nalle & Co., 242 S. W. (Tex. Civ. App.) 197; 
Vicksburg & Meridian Railroad v. O’Brien, 119 U. S. 99; 
Wash v. Cary, 17 Ky. Law Rep. 1066; Emerson v. Burnett, 
11 Colo. App. 86; Serbinoff v. Wolverine Mutual Motor 
Ins. Co., 242 Mich. 394; North American Accident Ins. Co. 
v. Frazer, 112 S. W. (Tex. Civ. App.) 812; 2 Jones, Evi- 
dence (2d ed.) p. 1801. 

Clearly, the admissions of statements and declarations, 
made by the soliciting agent, Warren, five years subsequent 
to the transaction, were not only incompetent, but were 
prejudicial to the rights of defendants. 

The National company, with general western headquar- 
ters located in Chicago, offered testimony that blank poli- 
cies were forwarded to the Columbia company as agent; 
that such policies were consecutively numbered and a 
record kept thereof, and that every policy issued and de- 
livered to the Columbia company agency had been checked 
and accounted for, and that no such policy as contended 
for by plaintiff had ever, in fact, been issued. Also, the 
soliciting agent, Warren, was called as a witness, and he . 
testified that he had no records, other than an expiration 
register, and that an examination of this register did not 
show any such policy to have been issued to plaintiff. He 
further testified that he had no recollection of delivering 
any such policy; that he had searched his bank account, the 
bank records were searched, and no record of any check, 
claimed to have been written by plaintiff, could be found; 
nor was any deposit made to the credit of Warren, nor any 
record of any remittance made by him to either of the de- 
fendants, to cover the premium claimed to have been paid 
by plaintiff. In view of this evidence, defendants insist, the 
evidence is insufficient to sustain any recovery. 
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With this view we are not in accord. Whether such a 
policy as claimed by plaintiff was issued was a question of 
fact. The evidence of plaintiff, his wife and son that such 
policy had been issued and delivered; that they had seen 
and examined it, was sufficient to require the submission of 
that question to the jury. 

Because of the errors pionted out in the admission of 
evidence, the judgment of the trial court as against the 
National company is reversed and the cause remanded for 
further proceedings. The judgment as against the Colum- 
bia company is reversed and, as to it, the action is dis- 
missed. 

JUDGMENT ACCORDINGLY. 


GEORGE W. MARTIN, APPELLANT, V. GEORGE A. SANFORD ET 
AL., APPELLEES. 


FILED May 31, 1985. No. 29186. 


1. Trial: MoTioNn FoR DirEcTED VERDICT. A motion for a di- 
rected verdict must, for the purpose of a decision thereon, 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against. 
whom the motion is directed, and said party is entitled to have 
every controverted fact resolved in his favor, and to have 
the benefit of every inference that can reasonably be deduced 
from the facts in evidence. 

2. Criminal Law: PLEA oF GuiLTy. A defendant having entered 
a plea of guilty to a valid complaint then pending in a county 
eourt, which complaint properly charges him with the com- 
mission of a misdemeanor, it is lawful for the county judge, 
upon receipt of such plea, to render a judgment of “imprison- 
ment not to exceed six months, or a fine not to exceed five hun- 
dred dollars, or both according to the law of the case, and 
pass sentence accordingly, and to enforce the same according to 
law.” es St. 1929, sec. 29-513. 

The issuance of a warrant on such com- 
leant. or the previous arrest of the defendant pursuant to 
such process, is neither contemplated nor necessary. 

4, County Court: CourT oF Recorp. “The county court is always 
and under all circumstances a court of record. The county 
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judge, in whatever official capacity he may act, is a judge of a 
court of record; he is not a justice of the peace even when 
exercising the ordinary powers and jurisdiction of a justice.” 
Scott v. Flowers, 61 Neb. 620. 

Criminal Law: Date or JUDGMENT. The omission of the date 
of a judgment in the county court imposing a sentence is a 
mere irregularity, and will not render the judgment void. Such 
date may be fixed by reference to the proceedings in the county 
court, or extrinsic evidence may be given of the day on which 
the judgment was rendered. 

Evidence: PAROL EvipENCE. Under the facts in this case, parol 
evidence as to the actual issuance of the warrant, the delivery 
of the same to the sheriff, and the arrest thereunder, was 
competent and properly received; and in no manner does it tend 
to contradict the records of the county court which import 
verity. 


: ‘DECLARATIONS AGAINST INTEREST. “The general rule is 
that every material fact must be proved by testimony on oath 
and not by declarations or admissions not on oath. One of the 
exceptions to this rule is that the declarations of a party to 
the record, or of one identified in interest with him against his 
interest, are, as against such party, admissible in evidence.” 1 
Ency. of Evidence, 504. 

In view of the issues involved in the present case and 
the parties thereto, the evidence offered by the plaintiff as to 
the oral statements of the county judge to the effect that no 
warrant was ever issued in the case of State v. Martin et al., 
which case was fully concluded in his court five or six months 
previous, held properly excluded. 

False Imprisonment. Under the facts in the present record, it is 
deemed established that the arrest of plaintiff, his subsequent 
detention, and other exercise of official powers by the defendant 
sheriff complained of, which are alleged to have occurred prior 
to the imposition of sentence by the county court, were regular- 
ly and properly done pursuant to a lawful warrant then in 
possession of the defendant officer, fair on its face, and issued 
by a court of competent jurisdiction upon a valid complaint 
theretofore made and filed with it. Further, plaintiff’s de- 
tention after imposition of sentence was in strict compliance 
with the penalty judicially imposed by such court. 

Process: ABUSE. “Two elements are necessary to an action 
for the malicious abuse of legal process: First, the existence of 
an ulterior purpose; and, second, an act in the use of the 
process not proper in the regular prosecution of the proceed- 
ing. Regular and legitimate use of process, though with a bad 
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intention, is not a malicious abuse of process.” 1 Cooley, Torts 
(4th ed.) 487. 

11. Criminal Law: Arrest. ‘Any officer or other person having in 
lawful custody any person accused of an offense for the pur- 
pose of bringing him before the proper magistrate or court, 
may place and detain such prisoner in any county jail of this 
state for one night or longer, as the occasion may require, so 
as to answer the purposes of the arrest and custody.” Comp. 
St. 1929, sec. 29-410. 

12. False Imprisonment. A known officer in making an arrest by 
virtue of a valid warrant, if no resistance is offered ‘by the 
party arrested, ought always, upon demand made, to show his 
warrant to the party arrested or notify him of the substance of 
it: Provided, however, if the party arrested has actual knowl- 
edge of the charge, the reading of the warrant by the sheriff 
or its actual production by that officer is unnecessary, and, 
under such circumstances, the failure of such officer to produce 
and exhibit the same on demand will not subject him to lia- 
bility in an action for false imprisonment. 

13. Evidence in the record examined, and held, first, to be insuffi- 
cient to sustain plaintiff’s contention that his arrest and sub- 
sequent detention by the defendant sheriff were made by that 
officer without warrant or process authorizing the same and 
thus constituted false imprisonment; and, second, that the re- 
covery of damages by the plaintiff on his cause of action for 
malicious prosecution is precluded, and the trial court right- 
fully directed a verdict for the defendants thereon. 


APPEAL from the district court for Wayne county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


Russell W. Bartels, for appellant. 


Sidney T. Frum and Gaines, McGilton, McLaughlin & 
Gaines, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ. 


EBERLY, J. 

This is a civil action for damages. It was brought by 
the plaintiff, Martin, in Wayne county, Nebraska, against 
the defendant as sheriff of Dakota county and the bonding 
company as surety on his official bond. The petition set 
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forth two causes of action, viz., (1) a cause of action for 
false imprisonment; and (2) a cause of action for malicious 
prosecution; all alleged to have been committed by defend- 
ant Sanford in his official capacity as sheriff of Dakota 
county, on the theory that an arrest and subsequent de- 
tention of ‘plaintiff by him was made without a warrant or 
process authorizing the same. The allegations of this 
pleading were put in issue by the answer of defendants. 
In the first paragraph of this answer, it was alleged, in 
part: “That though such fact does not appear on the face 
of the petition, plaintiff will be unable to produce evidence 
to establish a cause of action against either of these de- 
fendants under section 20-404, Compiled Statutes of Ne- 
braska, 1929; * * * that by reason of the foregoing facts, 
this court has no jurisdiction over the subject-matter of 
this action or the person of the defendants,” and the sev- 
eral defendants “severally object to the jurisdiction of this 
court” over their persons and ‘‘to the jurisdiction of the 
court over the subject-matter of the action.” 

Such section 20-404 provides in part: ‘Actions for the 
following causes must be brought in the county where the 
cause or some part thereof arose: * * * Second. An action 
against a public officer, for an act done by him in virtue of 
or under color of his office, or for any neglect of his official 
duty. Third. An action on the official bond or undertaking 
of a public officer.” 

Defendants also, in addition to traversing the allegations 
of plaintiff’s petition, by way of justification, pleaded the 
following: (1) The filing of a proper complaint in the 
county court of Dakota county, Nebraska, on May 20, 1932, 
by the county attorney of Dakota county, charging in ap- 
propriate terms the unlawful violation in Dakota county 
on that date by George W. Martin, the plaintiff herein, of 
section 28, and also section 11, of chapter 110, of the ses- 
sion laws of Nebraska for 1931, and also setting out a copy 
of such complaint; (2) the issuance by such county court 
on that date of a warrant in due form directing the arrest 
of George W. Martin, and delivery of this warrant to the 
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defendant Sanford; that as directed in this warrant de- 
fendant Sanford on the day of its issuance arrested the 
plaintiff, Martin, and on May 21, 1932, produced his body 
in the county court of Dakota county, together with said 
warrant with his official return indorsed thereon; that a 
copy of the warrant, together with the return indorsed 
thereon, is set out as a part of the answer; (8) that Mar- 
tin, plaintiff herein, was immediately arraigned by the 
county court, and the complaint read to him, and that to 
this complaint he pleaded guilty; that thereupon a judg- 
ment of guilty was entered by the county court, and sen- 
tence imposed as provided by law, which is and remains 
in full force and effect, and a copy of this judgment and 
sentence is also set out as a part of the answer. 

Thereupon plaintiff moved to strike from such answer 
the first paragraph thereof, which motion the trial court 
sustained. However, the challenge to the jurisdiction of 
the court based on section 20-404, Comp. St. 1929, was 
amply preserved in the record subsequently made. Plain- 
tiff then filed a reply which in effect amounted to a general 
denial. 

Upon the trial of the issues thus found, at the close of 
plaintiff’s evidence, the trial court sustained a motion to 
instruct the jury to return a verdict for the defendants on 
count 2 of plaintiff’s petition, and at the close of all the 
evidence a similar motion was sustained as to count 1. 
From the order overruling the motion for a new trial, 
plaintiff appeals. 

The undisputed evidence, including all offers of proof in 
the record tendered by plaintiff, is that on May 20, 1932, 
George W. Martin was involved in an accident while con- 
ducting a truck over Highway No. 77 in Dakota county. 
He sought to pass a buggy, having a led horse behind it, 
and in such passing the horse was injured. It is not ques- 
tioned in the record that after the accident the truck pro- 
ceeded on its way without stopping. The plaintiff now 
testifies that he was wholly unaware that an accident had 
ever occurred. 
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Malcolm R. Smith, who has been county attorney of 
Dakota county for seven years, and a resident of South 
Sioux City, Dakota county, testifies that he, as county at- 
torney, prepared, swore to, and filed in the county court of 
Dakota county the complaint in State v. George W. Martin 
(a copy of which is set forth in defendants’ answer) ; that 
he “did not see George A. Sanford before this complaint 
was filed in regard to it; and that the information on 
which the complaint was based was furnished by citizens — 
of Dakota county, other than George A. Sanford, and that 
he knows the county judge started to write up the warrant 
while he was in his office. 

Sherman W. McKinley, a resident of South Sioux City, 
Nebraska, and county judge of Dakota county for 18 years, 
testifies that he remembers the occasion when a case en- 
titled State v. George W. Martin was filed; that the com- 
plaint, which he identifies, was filed by the county attor- 
ney, Malcolm R. Smith; that the warrant was issued there- 
on on May 20, 1932, and he “put it in the hands of the 
sheriff for service” on that date, May 20, 1932. In refer- 
ence to these dates the county judge on cross-examination 
says: “I couldn’t remember just exactly what I did on May 
20, 1932, without something to refresh my memory and 
my signature here and the date of the warrant now makes 
me certain that that is when I issued it. I remember 
issuing the warrant, but I couldn’t just say when without 
something to refresh my recollection. This does it.” 

Defendant Sanford testified, in substance, that he was 
the sheriff of Dakota county, and had been such for about 
nine years previously; that about 4:30 o’clock in the after- 
noon of May 20, 1932, a complaint had been filed in the 
county court by Malcolm R. Smith, county attorney, in the 
case of State v. George W. Martin and John Doe; that this 
witness furnished no information to the county attorney 
as to the accident involved, or the facts which led up to 
the filing of the complaint, and that he knew nothing about 
the facts involved prior to the time the complaint was 
prepared and signed; that the warrant, then produced and 
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handed to him, was the original warrant delivered to him 
by the county judge of Dakota county on the day of its 
date, and was exactly in the same condition as when thus 
received excepting his “return” thereto that was put on 
this instrument by this witness on May 21, 1932; that im- 
mediately on receipt of this warrant he proceeded to 
Carroll, Nebraska, with that document in his possession, 
_ to make the arrest of George W. Martin as therein com- 
manded. 

There is no competent evidence in the record that con- 
tradicts the evidence of the facts covered by the testimony 
thus summarized. The validity and form of the complaint 
are not questioned, and the recitals and commands of the 
warrant appear technically regular in all respects. Un- 
questionably, it was process, fair on its face, and lawfully 
issued by a court of competent jurisdiction. 

In this connection we do not overlook the fact that plain- 
tiff challenges the competency of this parol evidence sup- 
plementing the records of the county court, and offers in 
support of his position certain evidence as to statements 
made by the county judge of Dakota county in a conver- 
sation had with plaintiff’s attorney in the office of the 
county judge ata date not definitely fixed, but apparently 
some five or six months after the filing of the original com- 
plaint, and after the judgment and sentence thereon had 
been entered. In substance, this offered proof was, that 
plaintiff’s attorney at that time, having, upon his request, 
received from the county judge the court wrapper contain- 
ing the complaint in the case of State v. Martin, but not 
then containing the original warrant issued thereon, ad- 
dressed an interrogatory to the county judge, in reply to 
which this official stated “that there was no warrant in the 
files and that none was needed and that none was had in 
said case.” This offer of proof was excluded by the trial 
court. It may be said in passing that the original warrant, 
bearing date of May 20, 1982, was produced at this trial, 
with the sheriff’s return under date of May 21, 1932, in- 
dorsed thereon, and that the county judge, on cross-exam- 
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ination by plaintiff, expressly denied so much of this offer 
of proof as pertained to the statement, “that none (no 
warrant) was had in said case.” 

However, the county court docket in this case, at the 
time of this conversation, disclosed, by proper recitals, 
“that on May 20, 1932, Malcolm R. Smith, county attor- 
ney within and for Dakota county, Nebraska, filed the fol- 
lowing complaint, subscribed and sworn to on the same 
day by said county attorney, before me, and that after- 
wards the following proceedings were had and orders en- 
tered, to wit:” Then follows a complaint, properly veri- 
fied, in two counts charging the commission of two of- 
fenses under the Nebraska motor vehicle act. Following 
the copy of the complaint on the docket, but without fur- 
ther date, it is set out that “the defendant, George W. 
Martin, being arraigned in open court pleaded guilty as 
charged in the complaint, and upon due consideration 
thereof the court finds that the defendant is guilty as 
therein charged.’ Following the foregoing statement, the 
sentence imposed is set out in this record, and then appears 
the official signature of the county judge. 

The facts recited in this docket entry bring these pro- 
ceedings squarely within the purview of section 29-513, 
Comp. St. 1929. The defendant having thus entered a 
plea of guilty, it was lawful for the county judge to render 
a judgment of “imprisonment not to exceed six months, or 
a fine not to exceed five hundred dollars, or both according 
to the law of the case, and pass sentence accordingly, and 
to enforce the same according to law.” Comp. St. 1929, 
sec. 29-513. See, also, Ex parte Maule, 19 Neb. 273. 

The only prerequisites to the exercise of these powers 
by the county judge were the filing of the proper complaint 
and the entry of a plea of guilty thereto. The issuance of 
a warrant on such complaint, or the previous arrest of the 
defendant pursuant to such process, was neither contem- 
plated nor necessary. Cohoe v. State, 79 Neb. 811. Nor is 
the validity of this judgment affected by the omission on 
the docket of the date of its rendition. “The omission of 
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the date (of judgment), however, is a mere irregularity, 
and will not render the judgment void. The date may be 
fixed by reference to the record of proceedings in the case. 
A clerical error may be shown so as to support the judg- 
ment.” 383 C. J. 1211. And, again, “The date of the 
judgment may be fixed by reference to the record of the 
proceedings in the case, or extrinsic evidence may be given 
of the day on which the judgment was rendered.” 34 
C. J. 70. 

It is obvious that the parol evidence as to the actual is- 
suance of the warrant in this case, and of the arrest there- 
under, was competent and properly received; and in no 
manner does it contradict the terms of the judicial records 
which import verity. Bantley v. Finney, 43 Neb. 794. 

This record is also to be sustained by all the presump- 
tions which support the records of a “court of record.” 
Section 16, art. V of our Constitution, provides, in part: 
“County courts shall be courts of record.” In Scott v. 
Flowers, 61 Neb. 620, this court held: “The county court is 
always and under all circumstances a court of record. The 
county judge, in whatever official capacity he may act, is a 
judge of a court of record; he is not a justice of the peace 
even when exercising the ordinary powers and jurisdiction 
of a justice.” 

In discussing the nature of the jurisdiction vested in 
county courts, in Foote v. Chittenden, 106 Neb. 704, 707, 
Clements (E. J.), district judge, says in part: ‘They are 
courts of record, and as to such matters (guardianship and 
probate proceedings) they are courts of general, superior, 
and not inferior, jurisdiction. Scott v. Flowers, 61 Neb. 
620; Genau v. Roderick, 4 Neb. (Unof.) 436. Their 
records import verity, and their proceedings possess, as a 
general rule, the same presumptions of jurisdiction and 
regularity possessed by courts of superior common-law 
jurisdiction. Where a county court possesses general juris- 
diction of a given class of subject-matter, the possession of 
jurisdiction assumed to be exercised in a particular case 
falling within that class is, in a collateral proceeding, pre- 
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sumed. All matters necessary to give the court jurisdic- 
tion, upon which the record is silent, are presumed. Davis 
v. Hudson, 29 Minn. 27; Shroyer v. Richmond, 16 Ohio St. 
455. The reasons for the foregoing rule are clearly stated 
in Davis v. Hudson, supra, which case is cited in plaintiffs’ 
brief on another point.” See, also, In re Estate of Ramp, 
113 Neb. 3. 

On the other hand, the tendered evidence of contradic- 
tory statements of the county judge who issued the war- 
rant, to the effect that no such warrant was ever issued, 
was properly excluded by the trial court. This county 
judge was not a party to the present litigation, nor do the 
pleadings herein charge him with complicity in the wrongs 
therein alleged, and, further, the defendant was not pres- 
ent at the times to which plaintiff’s evidence was limited. 

“The general rule is that every material fact must be 
proved by testimony on oath and not by declarations or ad- 
missions not on oath. One of the exceptions to this rule 
is that the declarations of a party to the record, or of one 
identified in interest with him against his interest, are, as 
against such party, admissible in evidence.” 1 Ency. of 
Evidence, 504. 

The testimony which plaintiff offered was plainly not 
within the foregoing exception, and its exclusion was 
therefore required under the terms of the general rule. It 
purported to be a narration of the facts of a transaction 
which occurred five or six months previously, at which the 
defendant herein was not present, by a third person not 
at any time the representative of such defendant. 

It may be said that in all material matters the testimony 
of plaintiff as to improper conduct on part of the officers of 
Dakota county, including that charged to the sheriff form- 
ing a part of the transaction complained of, is positively 
denied by the testimony of competent witnesses. As to the 
manner of the arrest, the defendant testifies that plaintiff, 
on the sheriff’s arrival, was found at the “pump house or 
police station or light plant” in Carroll, Nebraska; that in 
the presence and hearing of the plaintiff, in answering the 
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inquiry of a Mr. Merrill, the defendant sheriff then and 
there stated that plaintiff was charged with a violation of 
the motor vehicle act; that, en route from that place to 
plaintiff’s home, in the sheriff’s automobile, the warrant 
directing plaintiff’s arrest was actually delivered to him by 
defendant, and was returned to the sheriff by plaintiff 
after examination of the writ when the party arrived at 
the plaintiff’s residence. The testimony of the sheriff’s 
deputy sustains this testimony that during that time the 
plaintiff was given physical possession of the warrant. 

Mr. Merrill, a witness for plaintiff, testified on his direct 
examination that no warrant was produced or read to 
plaintiff by the sheriff at the “pump house.”’ However, on 
cross-examination, he testifies that at the Carroll pump 
house, in the presence of the plaintiff, Martin, a conversa- 
tion was had by and with the defendant sheriff, substan- 
tially as follows: “Q. Mr. Sanford, the sheriff, told you 
what he had come after Mr. Martin for? A. Yes. Q. So 
that Mr. Martin knew what he was charged with at that 
time? A. I presume he would; yes.” It is admitted that 
at the time of the arrest plaintiff, Martin, knew the defend- 
ant sheriff was sheriff of Dakota county, and that he was 
acting in his official capacity. Thus, it will be seen that 
what the sheriff actually did and accomplished on May 20, 
1932, including the commitment of the plaintiff to the 
county jail, was contemplated and required by the lawful 
warrant then in the sheriff’s possession. 

It will be remembered that “Two elements are necessary 
to an action for the malicious abuse of legal process: 
First, the existence of an ulterior purpose; and, second, an 
act in the use of the process not proper in the regular 
prosecution of the proceeding. Regular and legitimate use 
of process, though with a bad intention, is not a malicious 
abuse of process.” 1 Cooley, Torts (4th ed.) 437. 

The plaintiff admits that, during the time covered by the 
acts of the sheriff complained of, plaintiff knew the iden- 
tity of defendant, and that he was acting in his official 
capacity as sheriff of Dakota county; that plaintiff was at 
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the “light plant” of the village of Carroll, but denied that 
he understood what the defendant then said as to the 
charge on which he was then arrested. 

Plaintiff testifies: “The sheriff came over to me (at the 
light plant). He said, ‘Let’s get going.’ I asked him if he 
had a warrant. He said, ‘I don’t need one.’” Plaintiff 
further testified that the sheriff took him home and per- 
mitted him to change clothing, and then the sheriff, plain- 
tiff and the sheriff’s deputy drove to Dakota City, and dur- 
ing the trip nothing was said to him by anybody; but that 
the warrant was never read to him. Later the plaintiff 
testified that Saturday morning (the next day), at the 
Dakota county jail, the improper acts of the sheriff, consti- 
tuting the alleged wrongs of which plaintiff complains, 
occurred. ‘ 

However, in consideration of plaintiff’s statements and 
contentions, it is to be remembered that the evidence in 
the record, substantially uncontroverted, is that on May 20, 
1932, a proper complaint charging plaintiff in the present 
action with the commission of a misdemeanor was filed in 
the county court of Dakota county; that on that day a 
warrant in due form of law was issued thereon and de- 
livered to the defendant as sheriff of that county; and that 
with this warrant in his personal possession such defend- 
ant proceeded at once to Wayne county, Nebraska, and, as 
commanded by the process in his personal possession, took 
plaintiff Martin into custody and returned to Dakota coun- 
ty, where he arrived some time between 7 p. m. and 9 
p. m. of the same day, and thereupon committed plaintiff 
to the county jail. It will also be remembered that im- 
mediate service on a warrant when received by a sheriff 
is a statutory requirement. Comp. St. 1929, secs. 28-720, 
28-721. 

In view of all the facts reflected in the evidence, the 
commitment of plaintiff to the county jail of Dakota coun- 
ty seems authorized by section 29-410, Comp. St. 1929, 
which provides: “Any officer or other person having in 
lawful custody any person accused of an offense for the 
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purpose of bringing him before the proper magistrate or 
court, may place and detain such prisoner in any county 
jail of this state for one night or longer, as the occasion 
may require, so as to answer the purposes of the arrest 
and custody.” 

As to the contention of plaintiff that the warrant was 
not produced, when demanded, and was not read to him, it 
seems, in the absence of controlling statutory provisions, 
the correct rule on this subject appears to be that a known 
officer attempting to make an arrest by virtue of a valid 
warrant, if no resistance is offered by the party arrested, 
ought always, upon demand made, to show his warrant to 
the party arrested or notify him of the substance of his 
warrant. United States v. Rice, 27 Fed. Cas. 795; State v. 
Phinney, 42 Me. 384. See, also, State v. Taylor, 70 Vt. 1; 
5 C. J. 392, 398, and also authorities in note 99 on page 
393. But, if the person arrested has actual knowledge of 
the charge, the reading of the warrant by the sheriff or 
its actual production by him is unnecessary. King v. State, 
89 Ala. 43; State v. Garrett, 60 N. Car. 144; Cabell v. 
Arnold, 86 Tex. 102; Bowling v. Commonwealth, 7 Ky. Law 
Rep. 821; State v. Dula, 100 N. Car. 423; Rex v. Howarth, 
1 Moody (Eng.) 207. At all events, it appears that no lia- 
bility is incurred by a regular officer having a warrant in 
his possession because of his failure to, exhibit it on de- 
mand. 25 C. J. 489; Arnold v. Steeves, 10 Wend. (N. Y.) 
514, 

It would seem, in the present case, that no recovery can 
be predicated upon the method followed by the defendant 
sheriff in making the arrest pursuant to a lawful warrant 
then in his possession. In addition, the pleadings and the 
record in this case suggest the applicability of the follow- 
ing principle of pleading: “There should be no material 
variance between the pleading and proof. Where an ar- 
rest void ab initio is the alleged basis of the false imprison- 
ment, it is a material variance to prove an arrest lawfully 
made but which became unlawful imprisonment by an 
unlawful refusal to receive bail.” 3 Bancroft, Code Plead- 
ing, sec. 1445. 
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As to the charge of malicious prosecution, it may be said 
that there is no evidence in the record which, in any man- 
ner, tends to impeach the good faith of the county judge 
who received and filed the complaint in the case of State 
v. Martin, or challenges the good faith of the county attor- 
ney who made and filed the complaint in that case, or ques- 
tions the validity of the complaint filed. The conviction of 
plaintiff, Martin, upon his plea of guilty is unreversed, and 
is and remains in full force and effect. These facts pre- 
clude a recovery of damages by the plaintiff for alleged 
malicious prosecution under the circumstances of the in- 
stant case. 18 R. C. L. 27, sec. 15; Casebeer v. Drahoble, 
13 Neb. 465; Murphy v. Ernst, 46 Neb. 1; Sudborough v. 
Pacific Express Co., 4 Neb. (Unof.) 518; Duerr v. Ken- 
tucky & Indiana Bridge & R. Co., 182 Ky. 228; Lawrence 
v. Cleary, 88 Wis. 473; Wagstaff v. Schippel, 27 Kan. 450. 

The undisputed evidence in the present case disclosing 
not only probable cause but ample justification for all steps 
taken by the defendant sheriff, the trial court rightfully 
directed a verdict for the defendants on the cause of action 
alleging malicious prosecution. Kersenbrock v. Security 
State Bank, 120 Neb. 561; McHugh v. Ridgell, 105 Neb. 
212; Meyer v. Meese, 95 Neb. 226; Talcott v. Rice, 94 Neb. 
539; Sudborough v. Pacific Express Co., 4 Neb. (Unof.) 
518; Bechel v. Pacific Express Co., 65 Neb. 826; Gering v. 
Leyda, 91 Neb. 430. 

In our opinion, the evidence in the record conclusively 
establishes that the plea of guilty was entered in State v. 
Martin and sentence imposed on Martin on Saturday, May 
21, 1982. The county judge’s positive testimony is that at 
that time, after the complaint had been read to plaintiff, 
but before his plea of guilty was accepted, the county 
judge, in open court, asked plaintiff if he desired the ser- 
vices of an attorney, to which inquiry plaintiff replied he 
did not. Except as to date, this is nowhere questioned in 
the record before us. After this reply was received, the 
plea of guilty was accepted by the court, and sentence im- 
posed. The absolute good faith of the county judge, and 
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of the county attorney as complainant, is unchallenged, and 
the force and effect of this judicial record is not in any 
manner impaired. From and after the sentence, plaintiff’s 
detention was strictly pursuant to its terms. There is no 
evidence in the record that any complaint was ever made 
to the sheriff or jailer as to the condition of the county jail, 
or its appointments, or the food served, during plaintiff’s 
confinement. There is no evidence that plaintiff ever asked 
to be admitted to bail prior to his sentence, or that it was 
possible for plaintiff to secure bail if the sheriff or jailer, 
without request therefor, voluntarily produced him in the 
county court for that purpose. But such conduct on part 
of his custodians is not contemplated by the law of the 
land. The rule is: “If the accused desires to be bailed, he 
must demand or apply for it, and the magistrate is au- 
thorized to commit him unless he does so.” 6 C. J. 983. 
It follows that, in this case, the county judge rightfully 
exercised his judicial powers, the sheriff properly per- 
formed the duties of his office, and the district court cor- 
rectly disposed of the case. Its judgment is, therefore, 
AFFIRMED. 


ALLIE R. MANN, APPELLEE, V. STANDARD OIL COMPANY, 
APPELLANT. 
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1. Automobiles: SIGNALS. The statutes of this state provide that 
the driver of a motor vehicle upon a highway shall indicate an 
intention to turn to the left by extending the arm horizontally 
to the left and beyond the side of the vehicle and by pointing 
to the left with the index finger. Comp. St. Supp. 1933, sec. 


39-1147. 

2; VIOLATION OF STATUTE. The violation of a statute 
regulating the use of vehicles on a highway is evidence of 
siclaiiaes on the part of the person violating it. 

3. In an action for damages for injuries sus- 


tained in a collision between an automobile driven by plaintiff 
and a truck owned by the defendant, a custom or practice of 


VoL. 129] JANUARY TERM, 1935 227 
Mann v. Standard Oil Co. 


automobile and truck drivers to signal an intention to turn to 
the left by holding the left front door open is not binding on 
the plaintiff so as to excuse defendant’s driver from violating 
the statute in that regard. 


APPEAL from the district court for Madison county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


W. H. Herdman and Moyer & Moyer, for appellant. 
‘Jack Koenigstein and George W. Dittrick, contra. 


Heard before ROSE, GooD, EBERLY, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


CARTER, J. 

This suit was commenced by the appellee, Allie R. Mann, 
on two causes of action to recover damages to person and 
property caused by a collision between an automobile 
owned and driven by the appellee and an oil truck owned 
by the appellant, Standard Oil Company, and operated by 
one of its drivers. On the trial below, the jury returned a 
verdict for appellee and judgment was entered thereon. 
From the overruling of its motion for a new trial, the ap- 
pellant brings the case to this court on appeal. 

The only assignment of error made by the appellant was 
the giving by the trial court of instruction No. 1014, which 
is as follows: ‘Evidence bearing on the question of certain 
alleged customs has been offered and received in evidence, 
in this case. You are instructed that the Nebraska statute 
regulates the matter of the use of motor vehicles on the 
public highways and defines the rights and duties of such 
vehicles on such highways and these are controlling in this 
state. No custom even if established by the evidence could 
or would supersede the express requirements of the statute 
and a violation of such a statute, if such you find, would be 
evidence of negligence regardless of any custom and you 
are instructed that such evidence of certain customs has 
been received and may be considered by you only as bear- 
ing on the questions of negligence and contributory negli- 
gence, to be considered by you along with all the other evi- 
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dence and circumstances disclosed by the record and bear- 
ing on such questions of negligence and contributory negli- 
gence.” 

The evidence upon which this instruction is based is sub- 
stantially as follows: The driver of the truck testified that 
he was driving west on the right-hand side of the highway 
in question at a speed of between 20 and 30 miles an hour ; 
that, when he was approximately 300 yards from the 
driveway of Mr. Kline’s place, he looked through the rear 
vision glass and saw appellee’s car approaching 200 or 300 
yards back; that he then opened the left door and held it 
open, until the collision occurred, as a signal that he was 
about to turn into the driveway. As he turned across the 
paved highway, his truck collided with appellee’s car. 
Testimony was produced to the effect that the holding of 
the left door of a car or truck open was a recognized signal 
of an intention to turn to the left established by custom 
and usage. Under this statement of the record, did the 
trial court err in giving the instruction complained of? 

On May 5, 1938, the date of the collision, the statutes of 
Nebraska provided: “An intention to turn to the left shall 
be indicated by extending the arm horizontally to the left 
and beyond the side of the vehicle, and by pointing to the 
left with the index finger.” Comp. St. Supp. 1938, sec. 
39-1147. 

The general rule in this state is that a violation of a 
statute, not imposing a mandatory duty upon persons or 
owners of property, enacted for the safety or protection of 
persons or property, constitutes evidence of negligence 
only for the jury to consider with all the other evidence in 
the case on that issue. Stevens v. Luther, 105 Neb. 184. 
The appellant attempts to avoid the effect of the statute by 
proving a general custom in lieu thereof. The general rule 
‘ is: “A custom or usage repugnant to the express provisions 
of a statute is void, and whenever there is a conflict be- 
tween a custom or usage and a statutory regulation the 
statutory regulation must control.” 17 C. J. 475. A gen- 
eral custom, even if proved, of holding the left door of an 
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automobile open as a signal of an intended turn to the left 
can in no way detract from the express language of the 
statute. A violation thereof will still be evidence of negli- 
gence on the part of the person failing to comply therewith. 
In Casey v. Boyer, 270 Pa. St. 492, the court said in a mat- 
ter of like nature: “A city ordinance was introduced, that 
vehicles shall adhere to the ordinary rule of keeping to the 
right, and the jury were correctly instructed as to the ef- 
fect of this ordinance—that it expressed the municipal 
view concerning the proper conduct of drivers on the street 
under ordinary circumstances. Defendant attempted, how- 
ever, to introduce evidence that it was customary to drive 
to the left on Twenty-second street at the point in question; 
but these offers were properly refused.” In Reinders v. 
Olsen, 60 Cal. App. 764, the court said: “As to that part of 
appellant’s objection to the instruction with reference to 
the failure of the court to include the fact of knowledge on 
the part of plaintiff relating to the ‘custom’ or, rather, 
practice, of automobile drivers using the wrong side of the 
street, no such practice could be binding on plaintiff so as 
to excuse defendant from violating the statute in that re- 
gard, provided that such act was the proximate cause of the 
accident.” We are of the opinion, however, that the evi- 
dence in question was admissible for another purpose. The 
reason therefor is well expressed in 27 R. C. L. 194, sec. 
39, as follows: “It is, however, well settled that the degree 
of care required of a plaintiff in an action for injuries al- 
leged to have been caused by the negligence of the defend- 
ant, in order that he may escape the imputation of fault 
whereby his action will be defeated, is measured by the 
diligence that prudent persons generally exercise under the 
same conditions. Accordingly, on the issue of contributory 
negligence, evidence of the ordinary practice and of the 
uniform custom, if any, of persons in the performance un- 
der similar circumstances of acts like those which are al- 
leged to have been done negligently, is generally competent 
evidence, because it presents to the jury a correct standard 
for the determination of the issue.” 
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The appellant contends that the use of the word “con- 
trolling” in the instruction complained of tells the jury that 
the evidence of the statutory violation outweighs the evi- 
dence of the appellant and amounts to an instruction to 
find for the appellee. The instruction must be considered 
as a whole, and, in so treating it, we are of the opinion 
that it instructs the jury that, irrespective of any usage or 
custom, a violation of the statute would still be evidence of 
negligence. This is a proper statement of the law. In 
order to arrive at any other conclusion, it would be neces- 
sary to place a strained interpretation on the language 
used. We therefore conclude that the instruction was 
without prejudicial error. 

There being no other errors assigned, the judgment of 
the trial court is 


AFFIRMED. 


IN RE ESTATE OF JOHN W. SHIERMAN. 
WILLIAM FRANCIS SHIERMAN ET AL., APPELLANTS, V. 
NETTIE A. SHEA, APPELLEE. 


FILED May 31, 1935. No. 29120. 


1. Courts: APPEAL. ‘When an appeal is taken from the county 
court to the district court the case is to be tried in the ap- 
pellate court upon the issues that were presented in the court 
from which the appeal was taken.” Bishop v. Stevens, 31 Neb. 


786. 

2. PROBATE JURISDICTION. “The district court has no 
power in an original action either directly or indirectly to de- 
termine whether an instrument proposed for probate is the last 
will of a deceased person. Original jurisdiction in such mat- 
ters is conferred by the Constitution upon the county court 
alone.” Bee uv. Webster, 87 Neb. 788. 

3. Equity Powers. “County courts of the 


state, which are by the Constitution and laws given exclusive 
original jurisdiction in all matters of probate settlements of 
estates of deceased persons, etc., have the power and authority, 
with respect to the subjects mentioned, to try and determine 
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actions of an equitable character, and grant equitable relief, 
when proper, to the same extent as a district court regarding 
other subjects in the exercise of its general equitable jurisdic- 
tion.” Williams v. Miles, 63 Neb. 859. 

4. Wills: ConvresST: INFANTS. Where infants have been disin- 
herited or deprived of valuable property rights by the will of 
a parent deceased, it is proper for a near relative or other 
person interested in their welfare to institute proceedings in 
the interest of the minors as next friend to contest such will, 
negotiate for a compromise of the litigation, execute a contract 
of settlement thereof if for the benefit of the infants and ap- 
proved by the court after an examination of the facts, and a 
judgment thereon for the distribution and division of the estate 
in accordance therewith after final administration of the estate 
will be binding upon the infants and all other persons parties 
thereto. ; 


APPEAL from the district court for Adams county: 
Lewis H. BLACKLEDGE, JUDGE. Reversed, with directions. 


MecNeny & Sprague, for appellants. 
J. E. Willits, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and CHAPPELL, District Judge. 


CHAPPELL, District Judge. 

John W. Shierman, a widower, and owner of a large 
estate, shortly before his death executed what is claimed 
was a will, devising certain specific property absolutely to 
his sister, Nettie A. Shea, appellee in this court, in which 
alleged will he gave her unconditional, unlimited and un- 
controlled discretion as to the remainder of his property 
and the income therefrom. The will, by its terms, did not 
impose or attempt or intend to impose any trust or obliga- 
tion with reference to this part of the estate in any man- 
ner whatsoever. He made suggestions therein that she do 
certain things with reference to the management and in- 
come therefrom for the benefit of his two sons, then but 
five and six years of age, but she was not required to com- 
ply with any of such suggestions or pay any sums there- 
under at the instance of any person or legal entity. On 
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July 27, 1931, this purported will was presented to the 
~ county court of Adams county, Nebraska, for probate, and 
on August 15, 1931, was admitted to probate, and the sis- 
ter qualified as executrix of the estate without bond, as 
provided in the will. No guardian or guardian ad litem 
was appointed by the court for the infant sons to protect 
their interest, and no objections were filed by any one for 
them to the admission of the will to probate. The only 
other relative of the minor chldren in that county was their 
grandmother. Upon learning of the probate of the will 
and discovery of its contents, the grandmother’s husband, 
R. D. Gaston, appellant in this court, as next friend of 
the children,. during the May to August term of the Adams 
county court, filed application to vacate the decree probat- 
ing the will, setting forth therein proposed objections, to 
wit: (1) That the testator was of unsound mind when 
the will was executed; (2) that its execution was obtained 
by improper and undue influence brought upon him by the 
sister, appellee. Shortly thereafter L. B. Stiner, as attor- 
ney for appellee, made an independent investigation of 
the facts charged in the suggested objections. He made a 
trip to Denver, Colorado, for this purpose and, while there, 
consulted witnesses to determine the truth or falsity of the 
objections. Thereafter on August 28, 1931, after consulta- 
tions with and upon advice of her counsel that, in his 
opinion, they could not sustain the will if a contest were 
had, the appellee and next friend of the children executed 
an agreement which was prepared by appellee’s counsel 
disposing of and settling the contest of the will for the 
purpose of protecting the minor children and avoiding fur- 
ther litigation. Appellant took one copy of the agreement 
and appellee took the other. This agreement, in substance, 
gave appellee certain valuable properties absolutely, which 
she would have lost, had objections to the probate of the 
will been sustained, withdrew objections to and consented 
that the probate of the will remain in full force and effect, 
and provided that appellee, upon final administration of 
the estate, that is, after the administration of the estate 
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had been completed in the county court, would convey and 
transfer the rest of the property to a trustee to be ad- 
ministered by such trustee for the use and benefit of the 
minor sons. This contract further provided that, should 
anything occur between the date of the contract and final 
administration to prevent such transfer, then and in that 
event the agreement itself should operate as a conveyance 
and transfer of the property. 

There is confusion in the record as to whether the motion 
to set aside the probate of the will and proposed objections 
thereto were withdrawn or whether the contract executed 
by them was ever filed in the county court. The next 
friend, appellant, and L. B. Stiner, then counsel for ap- 
pellee, testified that this was done, but the county court 
records do not disclose the fact. We deem it immaterial. 
The fact is plain that thereafter no hearing was ever had 
upon the motion and proposed objections in the county 
court, and the contract between the parties dismissed and 
withdrew the objections to the instrument and the probate 
of it. On November 12, 1981, after the term had ended in 
which the original judgment of probate had been entered, 
and after appellant had lost the right to set the probate of 
the will aside during the term, appellee filed in the county 
court an alleged revocation of the contract and a dismissal 
of her attorney, L. B. Stiner, for the reasons that it was 
not her voluntary judgment, agreement or contract, that 
her signature thereto was obtained by coercion, restraint, 
misrepresentation, over-persuasion, intimidation, demand, 
command, undue influence and fraud upon her rights by 
appellant and her attorney, L. B. Stiner. Appellant, upon 
learning of this, filed an application in the county court on 
behalf of the minors, setting forth the contract of settle- 
ment and compromise, and asking that the contract be de- 
clared binding on all the parties thereto and entered as a 
judgment of the court for the purpose of division and dis- 
tribution of the property after administration of the estate 
was completed, and that appellee be removed as executrix. 
Upon hearing this application in the county court on 
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January 7, 1932, the court made no findings as to the con- 
tract, but overruled the motion. Appellant appealed to the 
district court, wherein he filed a like application called a 
petition, and appellee filed as answer a general denial. 
After trial upon these issues the district court entered a 
decree finding that the parties had entered into the agree- 
ment as alleged in the ‘petition; that it was intended to be 
the basis of a settlement and final judgment, but that it 
was not delivered to or filed in the county court before the 
appellee undertook to rescind or revoke it; that before 
making the agreement appellant had filed objections to the 
probate of the will within the time in which they were en- 
titled to be heard, and to have the original judgment of 
probate opened up; that appellant was entitled to contest 
the probate of the alleged will; that, relying upon the 
agreement, contestants did not proceed further with the 
contest, and that the claimed revocation of the agreement 
was not made or made known to the court or contestants 
until after expiration of the term in which the original 
judgment of probate had been entered; that the county 
court should have either received and acted on the agree- 
ment or opened up the case and allowed a contest of the 
will; that the contestants were misled, had not been negli- 
gent and should not lose both the benefits of the contract 
of settlement and the right to contest. The district court 
then ordered that appellee make an election within ten 
days in the district court whether she would accept the 
contract and have judgment thereon according to its terms, 
or whether the judgment for probate of the will should be 
vacated and set aside by the district court and the matter 
stand for trial in the district court on the proposed will; 
that is, her petition for probate of the same and the ob- 
jections of contestants thereto. Thereafter appellee filed 
an election in the district court to stand upon her at- 
tempted revocation and consented to a contest of the will 
in the district court. Motion for new trial having been 
overruled, appeal is taken by the next friend of the minors. 

The only question presented for our determination is 
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whether the court erred when it failed to find that the con- 
tract of settlement was binding on all the parties thereto 
and to enter the same as the judgment of the court as to 
the disposition and division of the estate after adminis- 
tration thereof. 

It will be observed that this was not, in the first in- 
stance, a hearing as upon the contest of the will. This was 
originally an application to have the county court approve 
and enforce a contract of compromise and settlement as a 
judgment in the distribution and division of the property. 
The will had already been probated and the term had 
passed when such matter could ordinarily be opened up 
because of the conduct of the appellee. The only issue in 
the county court was the contract. ‘When an appeal is 
taken from the county court to the district court the case 
is to be tried in the appellate court upon the issues that 
were presented in the court from which the appeal was 
taken.” Bishop v. Stevens, 31 Neb. 786. See, also, Sells 
v. Haggard & Co., 21 Neb. 357; Fuller & Johnson v. 
Schroeder, 20 Neb. 631; Halbert v. Rosenbalm, 49 Neb. 
498; Banking House of A. Castetter v. Stewart, T0 Neb. 
815; Smith v. Spaulding, 40 Neb. 339; Carnahan v. Brew- 
ster, 2 Neb. (Unof.) 366; Bothell v. Miller, 87 Neb. 835; 
In re Estate of Kierstead, 128 Neb. 654. The district court 
has no power upon appeal or as an original action to per- 
mit an election and hear the contest of a will except on an 
appeal of such proceedings from the county court. The 
county court has original exclusive jurisdiction of the pro- 
bate of wills and the contest thereof in the first instance. 
Const. art. V, sec. 16; Comp. St. 1929, sec. 27-503; Brown 
». Webster, 87 Neb. 788; Williams v. Miles, 63 Neb. 859; 
Reischick v. Rieger, 68 Neb. 348; Byron Reed Co. v. Kla- 
bunde, 76 Neb. 801; State v. O’Connor, 102 Neb. 187; Pinn 
v. Pinn, 108 Neb. 822; In re Estate of Kierstead, supra; 
Genau v. Roderick, 4 Neb. (Unof.) 436; Loosemore v. 
Smith, 12 Neb. 343; Andersen v. Andersen, 69 Neb. 565; 
Lydick v. Chaney, 64 Neb. 288; Boales v. Ferguson, 55 
Neb. 565; Fischer v. Sklenar, 101 Neb. 553. 
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The county court had jurisdiction in the first instance to 
hear the application filed by appellant. In Genaw v. Roder- 
ick, supra, this court said: “The district court has no orig- 
inal jurisdiction of a suit in equity for specific perform- 
ance of a contract entered into by the heirs at law and next 
of kin of a testator, for the purpose of settling a will con- 
test. * * * The Constitution gives the county court ‘original 
jurisdiction in all matters of probate, settlements of es- 
tates of deceased persons, appointment of guardians and 
the settlement of their accounts.’ * * * The statutes pro- 
-vide that its original jurisdiction in these matters shall be 
exclusive. * * * As to such matters, the county court is a 
court of general jurisdiction. Lydick v. Chaney, 64 Neb. 
288. It has full and complete equity powers as to all sub- 
jects within its exclusive jurisdiction. Williams v. Miles, 
63 Neb. 859. Clearly, the district court had no original 
jurisdiction of the suit as far as it seeks to set aside the 
order admitting the will to probate. * * * For the same 
reasons it could not entertain, in the first instance, a suit 
for specific performance of a contract to administer an 
estate out of court and divide it in certain proportions 
among the contracting parties. To carry out this contract, 
the court would have to settle the estate as a court of pro- 
bate or by proceedings analogous to suits in equity for ad- 
ministration under the old practice. * * * The whole suit 
would come within the purview of the statutory and con- 
stitutional provisions as to jurisdiction of the county 
court.” See Comp. St. 1929, sec. 30-1802; Williams v. 
Miles, supra; Reischick v. Rieger, supra; Genau v. Abbott, 
68 Neb. 117; Youngson v. Bond, 69 Neb. 356; Fischer v. 
Sklenar, supra; Wilson v. Coburn, 35 Neb. 530; Glade v. 
White, 42 Neb. 336. 

The district court had only the power on the appeal to 
enforce the contract or to refuse to do so. The court found 
that it was entered into by the parties as a basis of settle- 
ment and final judgment for the distribution and division 
of the property after administration by the county court. 
The record is conclusive that the contract is binding and 
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enforceable. Such contracts are favorites of both law and 
equity. The parties to the contract are the only persons 
affected by or interested in the estate. There is no coer- 
cion, intimidation, restraint, concealment, duress, fraud, 
accident, mistake or any other reason urged by appellee in 
her alleged revocation or appearing in the evidence under 
the issues presented in the district court or in this court to 
show that it is not valid and enforceable. Appellee’s coun- 
sel, L. B. Stiner, acted honorably and in all good faith in 
the matter, and we find no ground whatsoever for criticism 
of his professional conduct. Dissatisfaction by her after 
its execution is all that appellee adduced against the va- 
lidity of it. That reason makes no appeal to the conscience 
of this court. See Grochowski v. Grochowski, 77 Neb. 506; 
Sellers v. Perry, 191 Mich. 619; Korte v. O’Neill, 345. Dak. 
241; Brunson v. Henry, 140 Ind. 455; Seaman v. Colley, 
178 Mass. 478; Blount v. Wheeler, 199 Mass. 330; Schoon- 
maker v. Gray, 208 N. Y. 209; In re Estate of Kierstead, 
supra; 12 C. J. 322, 345, 362. 

This is not a stipulation made by the parties or agreed 
to during the progress of the trial, from the consequences 
of which a court in its discretion might relieve them in 
order to do justice between the parties. Cases relied upon 
by appellee are not in point here. This is a solemn con- 
tract of settlement fully executed between the parties to 
avoid litigation and performed in part to the injury of the 
appellant. Appellee cannot now avail herself of the con- 
tention that she is not bound by the contract of settlement 
because it was executed by the next friend of the children. 
Her alleged revocation does not give this as a reason for 
her attempted withdrawal from it; neither was it an issue 
in the trial court. She admits the execution of it. It was 
prepared by her attorney and upon his advice. The attor- 
ney for appellant had no part in the preparation or execu- 
tion of it. The filing of an attempted revocation must, of 
necessity, recognize its existence. It will be deemed filed 
in the county court when a proper action is brought there- 
in to enforce the provisions of it. The contract is binding 
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upon her unless the court relieves her from its enforce- 
ment. Appellee’s attempted revocation of it could be of 
no force and effect. Blount v. Wheeler, supra; Schoon- 
maker v. Gray, supra. Neither does the fact that a sug- 
gested trustee has gone out of existence affect the contract 
so as to relieve her from the enforcement of it. The court, 
upon hearing, may use its discretion and appoint any 
proper and suitable person or corporation to act as such 
trustee and fulfil its duty to protect the rights and inter- 
ests of the minors. See 65 C. J. 233, and notes. After the 
court approved the settlement, which was the purpose of 
this action, it would be binding upon the minors as well 
as the appellee for all time and for all purposes. 
Appellant had the right and it was his duty to institute 
proceedings to contest the will. The minor sons were prac- 
tically disinherited by the will. The conscience of the 
aunt was the only barrier to this result. We would not 
detract or question the confidence so placed in her by the 
testator. The grandfather of the children did question it 
and instituted proper proceedings in the county court to 
insure protection for them. This proceeding was for the 
benefit of the infants. Comp. St. 1929, secs. 20-807, 38- 
114; 31 C. J. 1126. In Everson v. Hurn, 89 Neb. 716, this 
court said: “Where an infant son has been disinherited by 
the will of his father, deceased, it is proper for the mother 
or other near relative to institute proceedings in the in- 
terest of the minor to contest such will and to employ coun- 
sel therefor.”’ See, also, In re Estate of Bayer, 116 Neb. 
670; Dame, Probate and Administration (8d ed.) 142, sec. 
132. In the case of Everson v. Hurn, supra, this court also 
put its approval upon a compromise settlement made by 
such next friend for the infants. It would seem logical, 
inevitable, that the right to so protect the infant as next 
friend and officer of the court would give the right to 
settle and compromise the contest if done for the benefit 
of the infants and with the court’s approval or by judg- 
ment thereon in a proper action. See Dame, Probate and 
Administration (3d ed.) 146, secs. 1386, 187; Metzner v. 
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Newman, 224 Mich. 324; Matthews v. Doner, 292 Ill. 592; 
Williams v. Williams, 204 Ill. 44; Thompson v. Maxwell 
Land Grant & R. Co., 168 U.S. 451; 31 C. J. 1112-1115, 
1118, 1142; Wallace v. Boston Elevated R. Co., 194 Mass. 
328; Tripp v. Gifford, 155 Mass. 108; Minor v. Cecil, 188 
Ky. 157; McCreary v. Creighton, 76 Neb. 179; Sutphen v. 
Joslyn, 93 Neb. 34; Weddle v. Specht, 97 Neb. 6938. 

We conclude that this cause should be reversed, with 
directions that the trial court enter judgment for appel- 
lant as prayed, appoint some suitable, upright and true 
person or corporation to act as trustee to protect the 
minors, and certify the same to the county court for 
further proceedings in accordance with the law and this 
opinion. 

REVERSED. 


KRUG PaRK AMUSEMENT COMPANY ET AL., APPELLEES, V- 
NEW YORK UNDERWRITERS INSURANCE COMPANY, APPEL- 
LANT. 


Fitep May 31, 1935. No. 29024. 


1. Insurance: AGENCY: STATUTORY PROVISIONS. Sections 44-213 
and 44-307, Comp. St. 1929, construed, and held: 

(a) That any agent, solicitor or broker who shall solicit an 
application for insurance of any kind, or who shall with au- 
thority receive any money on any contract of insurance or any 
renewal thereof, or who shall make or cause to be made any 
contract of insurance for or on account of any insurance com- 
pany, shall, in any controversy between the insured or his 
beneficiary and the company issuing any policy upon such ap- 
plication, be regarded as representing the company and not the 
insured, and shall be deemed to all intents and purposes an 
agent of such company. 

(b) That such statutes do not define the scope of such 
agency except when the agent is performing or attempting to 
perform one or more of the acts set forth therein, to wit, 
soliciting an application for insurance, collecting premiums, or 
making a contract for insurance. 

(c) When the agent performs or attempts to perform any 
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of said acts the statutes apply, and the insurance company 
issuing any policy as a result thereof is bound by all knowl- 
edge the agent had regarding the circumstances and situation 
of the assured and the property which is the subject of the 
insurance, and all material facts known to the agent affecting 
the issuance of such policy. 

(d) When the policy is issued and delivered, knowledge by 
the agent of any facts or occurrences regarding the policy and 
subject of insurance thereafter occurring are not imputed to 
the insurance company. 

(e) After a policy is issued and delivered, the authority of 
the agent with relation thereto is to be determined by his 
contract with the insurance company and such apparent au- 
thority as may be implied from his conduct of the company’s 
business with its knowledge and consent, and not by the statute, 
unless he attempts to perform one or more of the acts de- 
scribed in the statute. 

(f) A soliciting agent or broker having no authority to 
issue policies or change or waive any of its terms who under- 
takes to procure a transfer of the policy is the agent of the 
insured, and the company is not bound by any knowledge he 
may have of a change of title of the insured property until it 
has notice thereof. The mere obtaining of a transfer of the 
policy is not one of those acts mentioned in the statutes as 
operating to enlarge the scope of the agency. 

2. Landlord and Tenant: TERMINATION OF LEASE. The delivery 
of possession of personal property by a lessee to the lessor to 
be held and managed as security for delinquent rent until paid 
does not operate to transfer the title to said property, but is 
in the nature of a pledge; and delivery of possession of leased 
real estate for the same purpose will not terminate the lease, 
unless surrender of the lease is intended by the parties. 

8. Insurance: PoLicy: AVOIDANCE. Termination of a lease of 
land, whereby title to the buildings and fixtures belonging to 
lessee becomes the property of the landlord, and a transfer of 
title to personal property, without notice to the insurer, are 
such changes in the title as will void a policy of insurance on 
the property containing a provision to that effect. 

4, ———: ASSIGNMENT. “The owner of a policy of in- 
surance, who has parted with the title to the premises, cannot 
assign the policy, after a fire, and without the knowledge and 
consent of the insurance company which issued the policy, so 
as to make it liable to a third person for the loss.” Stephenson 
v. Germania Fire Ins. Co., 100 Neb. 456. 
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APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed. 


Wells, Martin, Lane & Offutt, for appellant. 
Ziegler & Dunn, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and REpICK, District Judge. 


REDICK, District Judge. 

This is an appeal by the defendant, New York Under- 
writers Insurance Company, from a decree in equity in the 
district court for Douglas county, reforming an insurance 
policy issued by the defendant, and awarding judgment to 
Frank Crawford, as trustee, substitute for the First Na- 
tional Bank. 

Plaintiffs in their amended petition allege that on the 
21st day of May, 1932, the defendant executed and de- 
livered its policy of insurance whereby it insured against 
loss by fire certain property, described therein, of the Park 
Bathing Company, a corporation, for the term of one year, 
said property consisting of towels and bathing suits used 
by said company in its business; that on or about Septem- 
ber 1, 1932, the bathing company, being largely indebted 
to plaintiff, Krug Park Amusement Company (hereafter 
referred to as the park company or plaintiff), as rent for 
the premises where said personal property described in the 
policy was located and used, in part payment of its rental 
indebtedness, transferred all of its right, title and interest 
in and to said personal property to said plaintiff, and con- 
tinuously thereafter, up to and including the time of the 
fire hereinafter mentioned, plaintiff was the owner of said 
property so insured, and that at all said times said proper- 
ty was in possession and control of the plaintiff; that at 
the time said policy was issued, and at all times, the in- 
sured property was in the building located on property 
leased by the bathing company from plaintiff and used in 
connection therewith, and said bathing company had sur- 
rendered the use and occupancy of said premises and said 
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personal property to plaintiff to be held and used as se- 
curity for the rent indebtedness of the bathing company to 
plaintiff until such time as said bathing company might be 
able to pay said indebtedness; that plaintiff was authorized 
to keep said property insured for the protection of the 
interests of both parties, and that the agent of said de- 
fendant who contracted for and issued said policy and re- 
ceived the premiums thereon was informed, at the time of 
the issuance of said policy, of the aforesaid arrangement 
between plaintiffs and the bathing company; that on Sep- 
tember 1, 1932, in an action in forcible entry and detainer, 
plaintiffs recovered judgment against the bathing company 
for restitution of the leased premises, and that since the 
2d or 3d day of September, 1932, plaintiff has been the sole 
owner and in-exclusive possession of said personal proper- 
ty, which was used as a part of the equipment of said bath 
house and for the purpose for which same was used at the 
time said policy was issued. 

Plaintiffs further allege that on the 2d or 3d day of 
September, and again on September 26, 1932, after plain- 
tiffs had become the owner of said property, plaintiffs ap- 
plied to Allan A. Tukey, Inc., who was the authorized 
agent of said defendant to act for said defendant in the 
premises and who was in possession of the policy, for a 
transfer of said policy from the name of the Park Bathing 
Company to that of the park company, and that said 
agent agreed to make said transfer and deliver said policy 
so changed and transferred, said transfer to be effective 
from the 2d or 3d day of September, 1932, and be binding 
on said defendant for the remainder of said period of one 
year from September 1, 1932; that said defendant, by over- 
sight and mistake, neglected to make said changes as 
agreed upon and to change said policy from bathing com- 
pany to plaintiff, without the knowledge or consent of the 
plaintiff ; that on September 27, 1932, the property covered 
by said policy was totally destroyed by fire, whereby plain- 
tiff sustained a loss of $7,800. The petition then alleges 
that proofs of loss were furnished to and accepted by de- 
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fendant, and said loss had been adjusted by an adjuster 
of the defendant; that in July, 1932, the park company 
executed a trust deed to the First National Company to 
secure a bond issue of the park company in the sum of 
$65,000, in which the park company agreed to keep the 
property described in said trust deed insured against fire 
for at least 60 per cent. of the value thereof, for the bene- 
fit of said trustee; that by oversight and mistake the park 
company failed to have attached to said insurance policy a 
rider as provided in said trust deed making any loss pay- 
able to the trustee, and that it was the intent and purpose 
of the park company and said defendant, through its agent 
aforesaid, to attach such rider to said policy. 

As a second cause of action,. plaintiff alleges that on 
November 29, 1932, the bathing company transferred to 
the park company all its right, title and interest, if any, 
in and to the above described insurance policy and to all 
sums due thereunder on account of said fire loss. Plaintiff 
prayed that the policy be reformed so as to make the Krug 
Park Amusement Company the assured therein, and to pro- 
vide that the loss should be first payable to the trustee as 
its interest may appear, and for a decree in favor of plain- 
tiffs in the sum of $2,500. 

The defendant moved to require plaintiffs to elect be- 
tween the causes of action set forth in the petition, which 
motion was overruled. Defendant then demurred to the 
petition on several grounds, which demurrer was over- 
ruled. Defendant then answered and admitted the incor- 
poration of all the parties, and the issuance of the policy, 
and admitted that on or before September 1, 1932, the 
Park Bathing Company transferred all its right, title and 
interest in the insured property to the park company, and 
that said park company was the sole owner and in posses- 
sion of said property at the time of the loss; admitted that 
the fire occurred about September 27, 1932, and damaged 
a part of said personal property, and denied each and every 
other allegation of the petition. Defendant further denied 
that Allan A. Tukey, Inc., was the agent of defendant, or 


244 NEBRASKA REPORTS [VoL. 129 


Krug Park Amusement Co. v. New York Underwriters Ins. Co. 


authorized to enter into any contract of insurance on be- 
half of defendant, or to modify, change or add to any 
policy of insurance that had been issued by defendant; 
denied that it entered into any contract of insurance with 
plaintiffs, or either of them, and alleged that it had no 
notice or knowledge of the transfer of the property, de- 
scribed in said policy, from the bathing company to plain- 
tiff; and alleged that said policy had not been assigned to 
the park company prior to the loss, or, if an assignment 
was made, no notice of the assignment was given to the de- 
fendant, and defendant has not consented to any assign- 
ment at any time. 

Defendant further alleged that said policy provided, 
among other things: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, 
shall be void * * * if any change, other than by the death 
of an insured, take place in the interest, title, or possession 
of the subject of insurance, * * * whether by legal process 
or judgment or by voluntary act of the insured, or other- 
wise; or if this policy be assigned before a loss.” And de- 
fendant alleged, by reason of said transfer of title and the 
retention of possession and control of said property by the 
park company, the policy was breached and thereby be- 
came null and void and was not in force and effect at the 
time of the loss. 

Plaintiffs reply denying the allegations of new matter in 
the answer, and alleging that the change in title of the 
property did not increase the hazards or add to or contrib- 
ute to the loss caused by destruction of the property of 
the insured, and that said park company, with the consent 
of the bathing company, had insured said property in the 
name of said bathing company and paid the premium 
thereon. 

The decree by the district court found generally in 
favor of the plaintiffs and against the defendant, and that 
in the early part of the year 1932 the park company was 
the owner of a large portion of the capital stock of the 
bathing company and was procuring the rest of the capital 
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stock of the bathing company, and was then in possession 
and control of the property then in the name of the bath- 
ing company, including the property covered by the insur- 
ance policy involved herein, which property had been in 
the possession and control of said park company for a long 
time prior to the issuance of the policy sued on, and that 
the policy sued on was procured by said park company 
acting on behalf of the Park Bathing Company, and that 
Allan A. Tukey, insurance broker, had full knowledge of 
the acquisition of said bathing company by said park com- 
pany and of the negotiations through which it was ob- 
tained by the park company, and of the possession and 
control thereof by said park company, and that on the 21st 
day of May, 1982, the said Allan A. Tukey procured said 
policy under an agreement with the park company to pro- 
cure its assignment to said plaintiff whenever the transfer 
of said property to said park company should be formally 
completed; that prior to the fire said broker had received 
instructions from the park company to make said assign- 
ment and transfer said policy, which he agreed to do, but 
had not done so at the time of the loss by fire. The court 
further found that after the fire said policy was assigned 
to the park company, and that there had been no change 
of ownership or possession or increase of hazard on said 
policy from the time of issuance of said policy until its 
destruction by fire, and that the insured property was of 
the value of more than $5,000, and rendered a decree that 
the plaintiffs were entitled to a reformation of the policy 
as prayed in their petition, and in favor of the plaintiffs 
and trustee for the sum of $2,641.26. 

There is little dispute in the evidence, which establishes 
the following facts: The Krug Park Amusement Company 
was the lessee of about 16 acres of land upon which it con- 
ducted an amusement park and sublet to other parties por- 
tions of the grounds upon which to conduct various forms 
of amusement. Among others, it sublet to the Park Bath- 
ing Company a part of the premises upon which to con- 
struct a bathing pool and bath house and conduct a swim- 
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ming and bathing establishment in the year 1919, in con- 
sideration of certain rentals to be paid by the bathing 
company. Fire insurance policies were carried by the park 
company and its lessees in their own names respectively 
covering their respective interests. The original policy 
covering the property of the bathing company, of which 
the policy in suit issued May 21, 1932, was a renewal, was 
procured from Martin Bros. & Co., the local agents of the 
defendant, about the year 1928, through the agency of 
Allan A. Tukey, Inc., an insurance broker having no au- 
thority to sign or issue policies for the defendant, all of 
which were signed and issued by Martin Bros. & Co., 
Tukey collecting the premiums and accounting therefor to 
Tartin Bros. & Co., who delivered the policies to Tukey, 
who retained possession of them. The policies were all 
issued in the name of the Park Bathing Company, the re- 
newals, in the ordinary course, being ordered by Tukey 
from Martin Bros. & Co. The Krug Park Amusement 
Company and the Park Bathing Company were separate 
corporations having their own officers and directors, the 
amusement company owning all stock in both companies, 
except $50,000 of the stock of the bathing company which 
was owned by E. John Brandeis, the bathing company leas- 
ing from the amusement company that part of the prem- 
ises used as a bathing resort, at an annual rental. Some 
years prior to 1932 the bathing company was seriously in 
default in payment of rent under its lease, and the amuse- 
ment company took possession and control of the property 
of the bathing company until such time as the rentals due 
from the bathing company were brought up to date, which 
was never accomplished. No steps were taken to forfeit 
the lease of the bathing company until September 1, 1932, 
when by judgment in forcible entry and detention the lease 
of the bathing company was terminated and the amuse- 
ment company became the owner of all its assets by trans- 
fer from the bathing company. Up to March 31, 1932, the 
two corporations were conducted as separate institutions, 
although the management and control of the bathing com- 
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pany had been in the hands of the park company for a 
number of years; but the policies of insurance upon the 
bathing company property had always been carried in the 
name of the, bathing company, the owner, and had never 
been transferred to the park company prior to the fire 
which occurred September 27, 1932. 

On March 1, 1932, 8. M. Fox and his associates acquired 
all of the stock of the Krug Park Amusement Company - 
and of the Park Bathing Company, except $50,000 thereof 
owned by E. John Brandeis, and from that time forward 
operated the park company and bathing company as one 
institution, and sometime in June or July, 1932, notified 
Tukey that they were taking title to the bathing company 
property, and early in September notified him that they 
had taken title and wanted the policy of insurance trans- 
ferred to the park company, and on September 26 again 
inquired of Tukey as to the transfer, and he said he was 
attending to it, that he would have to see whether the 
trust deed of the park company covered the property of the 
bathing company, and, if so, have the policy indorsed pay- 
able to the mortgagee as its interest might appear. On 
that day Tukey communicated with the First National 
Bank or trustee, but was unable to secure the necessary in- 
formation, and again on the 27th, when the officer at the 
bank said they would check up the matter, but the infor- 
mation was not forthcoming until after the fire on the 
. night of the 27th. Tukey at no time prior to the fire gave 
any notice to Martin Bros. & Co. of the change of posses- 
sion or title from the bathing company to the park com- 
pany, nor at any time did he request that the policy be 
transferred from the bathing company to the park com- 
pany, and such transfer or consent thereto was never ob- 
tained. 

Tukey, at least as early as the fall of 1931, knew that 
the park company was using and operating the properties 
of the bathing company as a part of the general facilities 
of the amusement company, but had no knowledge of the 
arrangements between the two companies by which that 
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situation was brought about. And while the amusement 
company had been in possession and operating the bathing 
company’s property as a part of the amusement company’s 
business, it was only doing so until such time as the rent- 
al default of the bathing company should be brought up 
to date. It did not acquire title to the bathing company 
property until its judgment in the forcible entry and de- 
tainer suit about September 1, 1932, whereby the lease of 
the bathing company was terminated, although the bathing 
company had ceased to function, so far as the operation of 
the bath house and pool were concerned, for several years. 
However, separate accounts were kept for the two com- _ 
panies and their separate entities maintained. The bath- 
ing company did not surrender its lease or the title to its 
property by turning over the management to the park 
company as security for back rent, as alleged in the peti- 
tion. 

It is conceded that Allan A. Tukey, Inc., was a mere in- 
surance broker so far as defendant is concerned, having no 
authority to bind the defendant by contract of insurance, 
’ nor to sign and issue policies; but on the contrary it ap- 
pears that Martin Bros. & Co. were the only agents au- 
thorized to issue policies or consent to any transfer, and, in 
fact, the only engagement which Tukey made with the 
plaintiff was to procure a transfer or assignment of the 
policy to the plaintiff from Martin Bros. & Co. True, it 
is now claimed that prior to the renewal of the policy in . 
suit plaintiff and Tukey had an agreement that the re- 
newal policy should be made to the bathing company and 
transferred to the park company when it acquired title, 
but there is no allegation in the petition to that effect, and 
the evidence claimed to support this contention does not 
exist. Plaintiff relies upon the testimony of Mr. Fox, 
president of the amusement company, as follows: $30,000 
insurance was carried on bathing company property, and 
before it was renewed witness ordered it cut down to 
$22,500. (This was accomplished by allowing the excess 
to expire.) Policy in suit was renewed upon my order. 
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“Q. State what if any conversation you had with him 
(Tukey) at that time (renewal) as to who you were rep- 
resenting and in whose behalf you were insuring this 
property. A. When we discussed the insurance condition 
of our park we also discussed the indebtedness of the Park 
Bathing Company to the Krug Park Amusement Company. 
At that time we canceled some of the policies so that the 
insurance that was covered would cover the obligation of 
the Park Bathing Company to the Krug Park Amusement 
Company. * * * Q. What I am inquiring about now is 
what conversation you had with him regarding whose in- 
terest you people, you, were insuring in this property? 
A. I stated it right in there, the conversation that I 
wanted the indebtedness covered to protect Krug Park 
Amusement Company, and I cut down the insurance to 
cover that indebtedness. Q. That was to be how much? 
A. 17 thousand 5 hundred, cut down from 30. Q. What 
conversation if any did you have with him at that time or 
later prior to the fire as to the so-called legal title to the 
Park Bathing Beach property? * ** A. I told him in June 
at the time we rearranged this insurance that the Krug 
Park Amusement Company was going to take legal steps 
for this property.” 

On cross-examination he testified that the conversation 
about canceling part of the insurance was in June, 1932; 
talked with him about insurance before we purchased the 
property; is not sure he had any conversation after we 
purchased it, but talked to him in June; knew in March 
that policies were written in bathing company’s name. 

Mr. Tukey testified that order to cut the insurance down 
was in June or July; that his first talk about the amuse- 
ment company taking title was in June; had previous con- 
versations about insurance, but could not recall them. 

All this amounts to is simply that Fox desired the in- 
surance on bathing company property to be cut down to 
the amount of its indebtedness to the park company, but, 
as the latter was in possession and control of all the prop- 
erty of the former, the policies were to remain as they 
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were until the park company acquired title. But, even if 
given the full effect claimed by plaintiff, Tukey had no au- 
thority to change the policy and took no action for that 
purpose, and the insurance company was not bound by 
such a contract, if made, the same being beyond the actual 
or apparent scope of his agency. It is the contention, how- 
ever, of the plaintiff that Tukey was the agent of the de- 
fendant company for the purpose of procuring an assign- 
ment of the policy by virtue of two sections of the statutes 
of Nebraska reading as follows: : 

Section 44-213. “Every agent or broker who shall 
solicit an application for insurance of any kind shall, in 
any controversy between the insured or his beneficiary and 
the company issuing any policy upon such application, be 
regarded as representing the company and not the in- 
sured.” 

Section 44-307. ‘Any person, firm or corporation in this 
state who shall with authority receive or receipt for any 
money on account of, or for any contract of insurance 
made by him or them, or for any such insurance company 
or individual aforesaid, or who shall with authority re- 
ceive or receipt for money from other persons to be trans- 
mitted to any such company or individual aforesaid for a 
policy or policies of insurance, or any renewal thereof, al- 
though such policy or policies of insurance may not be 
signed by him or them, as agent or agents of such com- 
pany, or who shall in any wise make or cause to be made 
any contract or contracts of insurance, for or on account 
of such company aforesaid, shall be deemed, to all intents 
and purposes an ‘agent’ or ‘agents’ of such company.” 

There can be no question but at common law Tukey had 
no authority to bind the defendant insurance company by 
any contract of insurance, and that any knowledge 
Tukey may have had prior to and at the time of the issu- 
ance of the policy would not be imputed to the insurance 
company. Farmers & Merchants Ins. Co. v. Graham, 50 
Neb. 818; Lowe v. St. Paul Fire & Marine Ins. Co., 80 Neb. 
499; 32 C. J. 1054. And the only question for our decision 
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is whether or not by the statutes above quoted Tukey was 
such an agent of the defendant that his knowledge of the 
transfer of the possession of or title to the bathing com- 
pany property could be imputed to the defendant. .It will 
be remembered that no notice of the change of possession 
or transfer of title was ever given to Martin Bros. & Co., 
the agents of defendant, nor any request made for a trans- 
fer of the policy or the attachment of a rider in favor of 
the trustee, nor any indorsement made evidencing and 
consenting to those changes in the policy. If, prior to the 
loss, Tukey had given such notice or made such request to 
Martin Bros. & Co., and assuming, as we think the evidence 
shows, that consent would have been granted as a matter 
of course, but that before the indorsements were actually 
made the fire occurred, defendant would have been bound; 
but, as before stated, no such notice or request was ever 
made. The precise question, therefore, is whether or not, 
under the statutes, the agency of an insurance broker 
terminates with the issuance and delivery of the policy or 
whether his agency continues for all purposes while the 
policy is in force. 

A careful analysis of these sections must be made for 
the purpose of determining the intent of the legislature in 
their enactment. It is quite evident that the purpose was 
to protect the insured against the fraud, mistake, misrep- 
resentation and negligence of the person whom the insurer 
appoints as his agent and accepts the results or fruits of 
the acts of the agent by issuing the policy and accepting a 
premium therefor. In such cases it is no more than just 
and right that the insurer should be bound by the state- 
ments made to the applicant and by the knowledge of the 
agent of all facts and circumstances communicated by the 
assured to the agent, materially affecting the risk and de- 
termining and controlling the terms of the contract of in- 
surance to be entered into as the result of the negotiations. 
The primary purpose is to secure to the insured the pro- 
tection which he pays for. Section 44-213 refers to 
“Every agent or broker who shall solicit an application for 


252 NEBRASKA REPORTS [VoL. 129 


Krug Park Amusement Co. v. New York Underwriters Ins. Co. 


insurance of any kind;” and section 44-307 refers to any 
person ‘who shall with authority receive or receipt for 
any money on account of, or for any contract of insurance 
made by him or them * * * or who shall with authority 
receive or receipt for money from other persons to be 
transmitted * * * for a policy or policies of insurance, or 
any renewal thereof, * * * or who shall in any wise make 
or cause to be made any contract or contracts of insurance, 
for or on account of such company aforesaid, shall be 
deemed, to all intents and purposes an ‘agent’ or ‘agents’ 
of such company.’ ‘When a person does any of the acts 
enumerated in section 1810 of the Code of Laws, the pre- 
sumption is that he was the agent of the insurance com- 
pany.” Madden & Co. v. Phoenix Ins. Co., 70 S. Car. 295, 
3801. Both of these sections deal solely with the procuring 
and issuance of the contract of insurance. There can be 
no doubt that in procuring the original policy to the bath- 
ing company in 1928, or theretofore, and in procuring each 
of the subsequent renewals thereof, including the one in 
suit, Tukey, Inc., though having no authority to issue poli- 
cies, was the agent of the insurer, who was bound by such 
knowledge as Tukey had at the time of the issuance of 
each of the policies respectively; and in any controversy 
between the insured and the insurer as to the existence, 
terms and validity of the policy, Tukey must be considered 
the agent of the insurer, invested with the same powers as 
a regularly appointed agent. Echols v. Mutual Life Ins. 
Co., 106 Neb. 409. But after the policy has been issued 
and contract completed, the statute by its terms ceases to 
have any application to any future relation between the 
agent and the insurer, at least until the agent again enters 
the picture by the performance of some act declared by the 
statute to constitute him an agent. By the expression “by 
its terms” we mean that there is nothing in the language 
of the statute which expressly or by implication indicates 
an intention upon the part of the legislature to extend the 
authority of the agent beyond the results to be accom- 
plished by the procuring of an application and the payment 
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of the premium. To hold otherwise, z.e., that it was the 
intention of the legislature to extend or continue the au- 
thority of the agent during the term of the policy, would 
put the insurer at the mercy of hundreds or thousands of 
insurance brokers, whether reliable, or what is termed the 
curbstone variety, or even a person not a broker who 
volunteers to act for the insured, without any power of 
selection or control over them. If such were the correct 
interpretation of the statutes, the business of insurance, 
which is now considered one of the safest kind of invest- 
ments, would become so precarious that few would be 
found who would invest their capital in it, and no one 
would feel any assurance when he paid his premium that 
he would secure the protection promised by his contract. 
When an insurer appoints an agent, he selects him be- 
cause of his confidence in his integrity and ability and 
holds him out to the public as possessing those qualities, and 
it is no more than just that the insurer be bound by the 
acts of such agent as his alter ego when such acts are per- 
formed within the scope of his authority; but to hold the 
insurer bound by the acts of a mere soliciting agent beyond 
the point where it has accepted or ratified the same, ex- 
pressly or by implication, does violence to all our ideas of 
the confidential relations which exist, or are supposed to 
exist, between principal and agent. 

With regard to the authority of a soliciting agent after 
issuance of the policy, it was held in Dohlin v. Dwelling 
House Mutual Ins. Co., 122 Neb. 47, that by an agreement 
by such an agent to renew a policy at expiration he repre- 
sented the insured and not the insurer. In Cobel v. Hart- 
ford Fire Ins. Co., 154 Minn. 283, it was held: “The knowl- 
edge of an agent of an insurer after a policy has been is- 
sued that there has been a change of ownership of the 
property covered, such agent having no authority to con- 
sent to an assignment of the policy or to waive its terms, 
is not knowledge or consent of the insurer to the assign- 
ment.” In Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 
613, it was held: “While section 2765, Florida Statutes 
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(practically identical with section 44-307), undertakes to 
designate as agents of insurance companies certain per- 
sons, in fact, acting for such companies in some particu- 
lars, it does not fix the scope of their authority as between 
the company and third persons, and does not raise special 
agents with limited authority into general ones with un- 
limited power.” See, also, New York Life Ins. Co. v. Mc- 
Creary, 60 Fed. (2d) 355; Newsom v. New York Life Ins. 
Co., 60 Fed. (2d) 241. That knowledge of an agent of a 
chattel mortgage executed upon the insured property after 
issuance of the policy will not be imputed to the insurer is 
held in Sun Ins. Office v. Scott, 284 U.S. 177. In that case 
section 9586 of the Ohio General Code was relied upon by 
plaintiff to charge the insurance company with knowledge 
of a chattel mortgage executed by assured upon the in- 
sured property after the issuance of the policy through the 
knowledge of the agent of that fact. The statute is sub- 
stantially the same as section 44-213, and riders were at- 
tached to the policy by the local agent of the company. 
The court said: “On its face the statute does not go so far. 
We have examined the authorities cited and fail to find 
that they give it any such force and effect. They do not, 
as respondent claims, define the scope of the agency created 
by the statute, but leave it to be defined by applicable 
principles of common law. In the present cases the policy 
limits its scope, and we think the written contract must 
control.” The Ohio cases cited are Foster v. Scottish Union 
& Nat. Ins. Co., 101 Ohio St. 180, and Hartford Fire Ins. 
Co. v. Glass, 117 Ohio St. 145. The Foster case merely 
held that the insurance company was bound'by the knowl- 
edge of its agent of matters existing “at the time the latter 
procured the insurance.” The Glass case is to the same 
effect. In the case at bar the policy provides that “no 
officer, agent or other representative of this company shall 
have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto; 
and as to such provisions and conditions * * * have such 
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power or be deemed or held to have waived such provisions 
or conditions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or per- 
mission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.” 
In Ohio Farmers Ins. Co. v. Titus, 82 Ohio St. 161, it was 
held that knowledge of even a general agent of the execu- 
tion of a mortgage after the issuance of the policy would 
not be imputed to the insurer. In Fredman v. Consolidated 
Fire & Marine Ins. Co., 104 Minn. 76, in construing a 
similar statute, it was held that it did not define the scope 
of the agency. The conclusion seems irresistible, both on 
reason and authority: (1) That the statute creates an 
agent for the company only when he essays to perform one 
of the services set forth in the statute as the basis of such 
agency; (2) that after the policy is issued, the authority of 
the agent is controlled by the contract and the principles 
of the common law. 

On May 21, 1932, when the policy was renewed, the 
only knowledge which Tukey had of changed conditions 
was that the park company was in possession of, or rather, 
was operating the business of the bathing company. He 
had no knowledge of the terms of the arrangement be- 
tween the bathing company and the park company whereby 
the latter held the property as security for delinquent rent- 
als; and no doubt the insurer was bound at the time by 
the knowledge of Tukey, when it renewed the policy, of 
any change in the possession of the subject of the insur- 
ance, if there was such a change, so that it could not avoid 
payment for the breach of the terms of the policy as to a 
change of possession. But at that time there had been no 
change of title which under the pleadings and the evidence 
did not take place until September 1st or 2d after the re- 
newal, and such change of title did not come to the knowl- 
edge of the defendant until after the loss some three or 
four weeks later. The mere surrender of possession by the 
bathing company to the park company of its property to be 
held and managed as security for delinquent rentals did 
not operate to transfer the title. 
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We are therefore confronted with this situation: At the 
time of the renewal the policy ran to the bathing company 
which was the owner of the subject of the insurance; on 
September Ist or 2d the title to the property was trans- 
ferred to the park company, and Tukey was requested to 
secure a transfer to the latter company, but failed to noti- 
fy the defendant of the change of title or to request of its 
agents a transfer until after the loss. What was Tukey 
expected to do which would constitute him an agent of the 
insurance company under the terms of either of the sec- 
tions of the statutes referred to? He was not to make any 
application for insurance nor to collect any premium nor 
to make any contract of insurance within the terms of the 
statute. He was simply to procure the transfer of the 
policy, a contract already existent, from the bathing com- 
pany to the park company. He had no authority to make 
the transfer himself, but the contract of insurance upon 
which recovery is sought contained the provision: 

“This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 
if any change, other than by the death of an insured, take 
place in the interest, title or possession of the subject of 
insurance (except change of occupants without increase of 
hazard) whether by legal process or judgment or by volun- 
tary act of the insured, or otherwise.” 

This provision is contained in practically all fire insur- 
ance policies and has been held valid and enforceable. 
Kirk v. Fletcher, 123 Neb. 634; Home Fire Ins. Co. v. Col- 
lins, 61 Neb. 198; Farmers & Merchants Ins. Co. v. Jensen, 
56 Neb. 284; St. Paul Fire & Marine Ins. Co. v. Ruddy, 
299 Fed. 189; Bassett v. Farmers & Merchants Ins. Co., 85 
Neb. 85; Northern Assurance Co. v. Grand View Bldg. 
Ass’n, 183 U. S. 308. 

The question under consideration has not been passed 
upon by this court. The only cases placing any construc- 
tion upon the statutes quoted are those in which the orig- 
inal issuance of the policy was procured by the soliciting 
agent or the policy was actually changed through the pro- 
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curement of the agent. Some of these cases may be cited: 

Robinson v. Union Automobile Ins. Co., 112 Neb. 82. In 
this case the insured and soliciting agent of the insurer 
agreed upon the terms of the policy and that it should 
cover collision insurance, and it was the intention of both 
of them that the application and policy include such cover- 
age, and the agent stated that the premium of $100 paid 
included that item. The policy, when issued, however, did 
not cover loss by collision, which fact was not discovered 
by the insured until after the loss. Upon these facts the 
court held that the policy should be reformed and recovery 
allowed. 

Davis v. Highway Motor Underwriters, 120 Neb. 734. 
This case holds that when a soliciting agent and the in- 
sured mutually agree upon the terms and conditions of the 
insurance contract, and the policy later issued by the com- 
pany omits one of the essential elements of the contract, 
which omission is not discovered until after the loss, the 
policy should be reformed. 

Arendt v. North American Life Ins. Co., 107 Neb. 716. 
This was a case of a general agent of an insurance com- 
pany who solicited and procured from the company an in- 
dorsement to be made upon a policy of insurance changing 
it from a “20 payment life” to a “term policy.” The orig- 
inal policy was subject to forfeiture because the assured 
entered the military service contrary to its terms and with- 
out the knowledge or consent of the insurer; but the agent 
who procured the indorsement knew of that fact, and it 
was held the insurer was bound by his knowledge. The 
agent came within the precise terms of the statute. 

Barrett v. Northwestern Mutual Life Ins. Co., 124 Neb. 
864. This case holds that the assistant cashier of an in- 
surance company, to whose desk the general public come 
to pay premiums and receive receipts, is an agent of the 
company under section 44-307, and that the insurer was 
bound by misrepresentations made by such agent as to the 
conditions requisite to accomplish a waiver of the payment 
of premiums. 
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Rubinson v. North American Accident Ins. Co., 124 Neb. 
269. The holding in this case is: “The knowledge and in- 
formation acquired by an insurance agent at the time an 
application for accident insurance was written was im- 
puted to the company.” See, also, Whitehall v. Common- 
wealth Casualty Co., 125 Neb. 16; Malm v. State Farmers 
Ins. Co., 125 Neb. 594. 

In all of the above cases it will be noted that the agent 
was performing some of the acts mentioned in the statutes 
under review, the performance of which is the basis for 
his being declared the agent of the insurer. He was 
soliciting insurance, collecting premiums or making a con- 
tract of insurance. These cases are not applicable to the 
present situation because here the soliciting agent is not 
performing or requested to perform any of the acts men- 
tioned in the statute. The claim that he was procuring a 
contract of insurance cannot be maintained. In the first 
place, there is no allegation in the petition to that effect, 
and if there was there is no evidence to sustain it; and, in 
the second place, the contract of insurance had already 
been made and all the agent was requested to do was to 
have it transferred to the plaintiff. There was no mistake 
in the original issuance of the policy. Notwithstanding the 
alleged possession by plaintiff of the subject of the insur- 
ance, policies had always been carried in the name of the 
bathing company as owner, and the policy in suit was 
renewed in the name of the bathing company May 21, 
1932, and no request for a change or transfer was made 
until September 1, after the plaintiff acquired title. No 
doubt, as. above suggested, if Tukey had requested the 
transfer and the same had been made, or if, after the re- 
quest had been made, the agents of the insurance company 
authorized to make the transfer negligently failed to do so 
until after the loss, Tukey, Inc., under the statute, would 
be considered the agent of the insurer to all intents and 
purposes, and his knowledge of the prior transfer of the 
title, whereby the policy may have been rendered void, 
would be imputed to the insurer (Kor v. American Eagle 
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Fire Ins. Co., 104 Neb. 610); but, in the absence of any 
notice to the insurer or the acceptance by it of the acts of 
Tukey, we are unable to perceive how it can be held that, 
under the statute, Tukey became the agent of the insurer, 
so as to accomplish a waiver of the forfeiture of the policy, 
which by its terms prohibited a change or waiver by an 
agent except by indorsement in writing upon the policy. 

Plaintiff contends that under section 44-822, Comp. St. 
1929, which provides that a breach of a condition of a 
contract or policy of insurance will not void the contract 
or permit the insurer to evade liability unless such breach 
existed at the time of the loss and contributed to the loss, 
the insurer is liable, even though there has been a change . 
in the title. It is not shown by the evidence that the 
hazard was increased by the transfer, but this statute has 
been construed against this contention by this court in 
Stephenson v. Germania Fire Ins. Co., 100 Neb. 456, and 
also in St. Paul Fire & Marine Ins. Co. v. Ruddy, 299 Fed. 
189. In this latter case, where the insured had conveyed 
title to the premises, the court said: ‘We do not see how 
this section is in any way applicable to this situation. In 
Stephenson v. Germania Fire Ins. Co., 100 Neb. 456, it is 
held by the court that this statute could not apply in the 
absence of contract relationship between plaintiff and de- 
fendant, and such relationship we have held does not exist 
here.”” The plaintiff in this case is not a party to the in- 
surance contract, nor has any indorsement been made upon 
the policy transferring to it the interest of the bathing 
company. It is quite possible that, in an action brought by 
the bathing company upon the policy, section 44-322 would 
be applicable, and the mere transfer of title, not contribut- 
ing to the loss, would not void the policy. But, there being 
no contractual relation between the plaintiff and the in- 
surer, we hold that this statute has no application. See 
Mayfield v. North River Ins. Co., 122 Neb. 63; Stephenson 
v. Germania Fire Ins. Co., supra. 

Regarding the second cause of action, the plaintiff is not 
entitled to recover thereon, for the reason that at the time 
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of the assignment of the policy the bathing company did 
not have any insurable interest in the property insured. 
Stephenson v. Germania Fire Ins. Co., supra. Further, the 
policy was void by reason of the change of title without 
the knowledge or consent of the insurance company. Con- 
nolly v. Providence Washington Ins. Co., 126 Neb. 3038. 

We think that the finding of the learned district court 
that the policy in suit was procured under an agreement 
with plaintiff to procure its assignment to the said plaintiff 
whenever the transfer of said property to plaintiff should 
be formally completed is not warranted by the pleadings 
nor sustained by the evidence; and that Tukey, Inc., was 
the agent of the plaintiff, and not of the insurance com- 
pany, in agreeing to procure a transfer of the policy, and 
that the transfer by the bathing company after the loss to 
the plaintiff vested the latter with no right of action on 
the policy. The decree of the district court is reversed and 
action dismissed. 

REVERSED AND DISMISSED. 


KRUG PARK AMUSEMENT COMPANY ET AL., APPELLEES, V. 
NEW BRUNSWICK FIRE INSURANCE COMPANY, APPELLANT. 


FILED MAy 31, 1935. No. 29035. 


Reversed and dismissed on the authority of Krug Park Amusement 
Co. v. New York Underwriters Ins. Co., ante, p. 239. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed. 


Wells, Martin, Lane & Offutt, for appellant. 
Ziegler & Dunn, contra. 


Heard before Goss, C. J., RoSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and REDICK, District Judge. 


REDICcK, District Judge. 
This is a companion case to Krug Park Amusement Co. 
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v. New York Underwriters Ins. Co., ante, p. 239. The 
evidence is substantially the same and the principles gov- 
erning the decision are identical, and in accordance with 
the principles therein announced the decree of the district 
court is reversed and case dismissed. 

REVERSED AND DISMISSED. 


KruG PARK AMUSEMENT COMPANY ET AL., APPELLEES, V. 
GREAT AMERICAN INSURANCE COMPANY, APPELLANT: 
PLATNER LUMBER COMPANY, INTERVENER, APPELLEE. 


FILED May 31, 1935. No. 29430. 


Reversed and dismissed on the authority of Krug Park Amusement 
Co. v. New York Underwriters Ins. Co., ante, p. 239. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed. 


Wells, Martin, Lane & Offutt, for appellant. 


Frost, Hammes & Nimitz, Frederick L. Wolff and Ziegler 
& Dunn, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE 
and CARTER, JJ., and REDICK, District Judge. 


REDICK, District Judge. 

This is another companion case to Krug Park Amuse- 
ment Co. v. New York Underwriters Ins. Co., ante, p. 239. 
The evidence is substantially the same as in the above case 
except as noted below. The policy in this case was exe- 
cuted to the Park Bathing Company, and was issued and 

delivered August 6, 1932, to take effect September 1, there- 
' after. The evidence for plaintiff is somewhat stronger 
than in the other cases as the witness Fox, president of the 
park company, testified positively that, at his interview 
with Tukey in June, he told Tukey that the Krug Park 
Amusement Company was the owner of the property 
covered by the policy (the bathing pavilion), and to issue 
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the policies to the amusement company. Mr. Fox is not 
supported in these statements by Mr. Tukey, who testified 
that he never knew of any change in the title until Sep- 
tember 26, although he had. known prior to that time that 
the amusement company was expecting to acquire the title. 
The weight of Mr. Fox’s evidence is entirely destroyed by 
the fact that he knew the policies had been written in the 
name of the bathing company, and after judgment in the 
forcible detainer suit requested Tukey to have them trans- 
ferred to the amusement company. Furthermore, under 
the law and the evidence as pointed out in the New York 
Underwriters Ins. Co. case, the amusement company did 
not become the owner of the subject of insurance until the 
lease of the bathing company had been forfeited, Septem- 
ber 1, 1982. ; 

It is suggested that, inasmuch as the policy was not to 
go into effect until noon of September 1, three hours after 
the rendition of the judgment in the forcible detainer suit, 
a case of mutual mistake is made out. The difficulty with 
this proposition is that the evidence establishes the policy 
was written precisely as ordered and intended by the par- 
ties, Mr. Fox may have thought that he was protecting the 
interests of the amusement company, but Tukey testified he 
had no knowledge of change of title or claim of ownership 
by the amusement company, and that he would not have 
issued the policy in the name of any one other than the 
owner, whom he understood to be the bathing company. 
Furthermore, if the change of ownership, as has been 
shown, took place at 9 o’clock September 1, the policy 
written in the name of the bathing company never went 
into effect at all, as at the time of its effective date the 
ownership of the bathing company had been divested. 

The intervener in this case claims the proceeds of the 
policy of insurance sued upon by virtue of an assignment 
thereof, but his case depends upon the success of the plain- 
tiff and must fall with the defeat of the latter. For rea- 
sons stated in Krug Park Amusement Co. v. New York 
Underwriters Ins. Co., ante, p. 239, the decree of the dis- 
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trict court in favor of the plaintiff and intervener is re- 

versed and the case of plaintiff and the petition of inter- 

vener dismissed. ; 
REVERSED AND DISMISSED. — 


JACOB J. FAST Vv. STATE OF NEBRASKA. - 
FILep JUNE 7, 1935. No. 29416. 


ERROR to the district court for York county: LOVEL S. 
HASTINGS, JUDGE. Affirmed. 


Waring & Waring, for plaintiff in error. 


William H. Wright, Attorney General, and Milton C. 
Murphy, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


PER CURIAM. 

Plaintiff in error (hereinafter designated defendant) 
was convicted of the unlawful possession of intoxicating 
liquors and was sentenced to a term of 60 days in the coun- 
ty jail. He prosecutes error to this court to review the 
record of his conviction. ; 

The assignments of error, in substance, are: The ver- 
dict is not sustained by sufficient evidence, and the sen- 
tence is excessive. 

From the record it appears that defendant was operating 
a soft drink parlor in the village of Henderson, Nebraska. 
July 18, 1934, his premises were searched and therein was 
found alcohol in three containers, a gallon can and two 
bottles; also a bottle of wine. The premises were not the 
residence, and the liquors were found concealed behind the 
counter or bar, where they could be conveniently reached 
for serving customers. ° 

The sheriff testified: “I asked Mr. Fast what he wanted 
to do about this liquor, and he said, ‘What can I do, you 
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have it onme.’ I said, ‘Why do you want to monkey with 
this stuff, why were you selling alcohol?’ He said, ‘Well. 
the other fellows were doing it and I had to.’” 

The evidence was sufficient to warrant the jury in find- 
ing defendant guilty as charged. The sentence does not 
appear to be excessive. The record discloses no error. 
Judgment 

, AFFIRMED. 


ERNST NUNNENKAMP V. STATE OF NEBRASKA. 
FILED JUNE 7, 1935. No. 29511. 


ERROR to the district court for Nuckolls county: ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 


Herbert Smith, for plaintiff in error. 


William H. Wright, Attorney General, and Milton C. 
Murphy, contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


PER CURIAM. 

Plaintiff in error (hereinafter called the defendant) was 
convicted for the unlawful sale of intoxicating liquor and 
was sentenced to serve a term of 60 days in the county 
jail. From the overruling of his motion for a new trial, 
the defendant prosecutes error to this court to obtain a 
review of the record of his conviction. 

Defendant assigns as error the failure of the trial court 
to instruct the jury on the subject of circumstantial evi- 
dence; the rulings of the trial court in admitting testimony 
in evidence alleged to be hearsay; and the action of the 
trial court in overruling defendant’s motion for a directed 
verdict at the close of the state’s evidence. 

The record discloses that defendant did’ not request an 
instruction on the subject of circumstantial evidence. This 
court is committed to the rule that, in the absence of a re- 
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quest for an instruction relative to the weighing of circum- 
stantial evidence, there is no requirement on the part of 
the trial court to give such an instruction. Fetty v. State, 
121 Neb. 228. 

Defendant complains of certain hearsay testimony re- 
ceived in evidence. The record shows that the evidence 
was subsequently stricken from the record by the trial 
court and the jury instructed to disregard it. After an 
examination of the record, we hold that the action of the 
trial court corrected the error. 

The evidence shows that one Earl Mohr went to a filling 
station and purchased some liquor from the defendant for 
the sum of one dollar. One witness watched Mohr and the 
defendant enter a smal] room and saw defendant come out 
with the liquor. Mohr testified that defendant was the 
man from whom the liquor was purchased. Another wit- 
ness testified that defendant said: “I sold the boy the pint 
of liquor, * * * I sold it to him, but there was nobody here 
can prove that.” 

The evidence was sufficient for submission to the jury 
and to sustain the verdict of guilty. We find the record 
free from prejudicial error, and the judgment is 

AFFIRMED. 


AMELIA GNUSE ET AL., APPELLEES, V. MELVIN C. GARRETT 
ET AL., APPELLANTS: BEACH HINMAN ET AL., APPELLEES. 


TILED JUNE 7, 19385. No. 29237. 


Vendor and Purchaser: RESCISSION. Where owners of land enter 
into a contract to sell it, execute and entrust to the purchasers 
a deed therefor, and sue for a cancelation of the conveyance 
for fraud inducing the sale, the return of any part of the pur- 
chase price received by grantors should be required in a proper 
case as a condition of such relief, under the maxim that “He 
who seeks equity must do equity.” 


APPEAL from the district court for Washington county: 
WILLIS G. SEARS, JUDGE. Reversed. 
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Abbott, Dunlap & Corbett, for appellants. 


Courtright, Sidner, Lee & Gunderson and E. L. Mahlin, 
contra. 


Heard before Goss, C. J., RoSE, DAY, PAINE and CARTER, 
JJ., and LOvEL S. HastINGs and LIGHTNER, District Judges. 


Rose, J. 

This is a suit in equity by Amelia Gnuse and August 
Gnuse, plaintiffs, to cancel a deed purporting to convey 
from them to Melvin C. Garrett and Elsie Garrett, defend- 
ants, the legal title to 260 acres of land in Washington 
county on the ground that the deed was procured by 
fraudulent misrepresentations upon which grantors relied. 
The deed was dated June 18, 1932, and the land was then 
encumbered by mortgage to the extent of $19,050.46. 
Plaintiffs alleged the deed was procured by misrepresenta- 
tions to the effect that plaintiffs would realize from the 
transactions $500 at the time and approximately $3,000 in 
30 days. Elements of enticing fraud charged were a 
promise to keep the deed off the record for a time; an 
option permitting plaintiffs to redeem the land and resell 
it at a profit; a lease of the premises as a condition of 
granting plaintiffs the right to remain in possession. The 
deed included plaintiffs’ homestead of 160 acres and was 
void to that extent because it was acknowledged before 
Beach Hinman, a notary public, who had an undisclosed 
interest in the conveyance. 

The Garretts, who were named in the deed as grantees, 
denied the alleged misrepresentations imputed to them, ad- 
mitted Hinman had an interest in the conveyance, and al- 
leged consummation of the purchase, payment of $1,150 
to plaintiffs, delivery of the deed and estoppel of grantors 
to question its validity. 

On motion of grantees, Beach Hinman and Margaret 
Hinman, his wife, were brought into the case as additional 
defendants having a property interest involved in the liti- 
gation. They first disclaimed any interest in the land de 
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scribed in the deed, but later applied for leave to withdraw 
their disclaimer and plead by answer an interest in the 
subject-matter of the conveyance. 

The facts pleaded by grantees in defense were put in © 
issue by a reply. 

Upon a trial of the cause the district court found the 
issues in favor of plaintiffs, canceled the deed and quieted 
in grantors title to the land described therein. Defend- 
ants appealed. 

On appeal defendants argue that the decree below can- 
not be permitted to stand, because the district court dis- 
regarded the maxim that ‘‘He who seeks equity must do 
equity,”’ and canceled the deed without requiring plaintiffs 
to restore the consideration received by them from grant- 
ees. The general theory of the defense seems to be that 
grantees purchased the 260 acres of land for $100 an acre, 
or $26,000, and overpaid the purchase price by means of 
the following payments and credits: Purchase subject to 
the mortgage indebtedness, $19,050.46; interest paid on 
mortgage and interest on payment, $668.75; cash paid on 
delivery of deed, $500; credit by unpaid debt owing to 
grantees as evidenced by plaintiffs’ note secured by a 
second mortgage on land in Iowa, $4,778.79; other items of 
interest and taxes, $1,123.39; total, $26,121.39. The evi- 
dence tends to prove that, of these enumerated items, plain- 
tiffs received $500 and that the lien of the mortgage on 
the 260 acres of land was reduced $650 by the payment of 
interest. 

Plaintiffs affirmatively sought relief in equity from the 
conveyance formally executed by them. Equity required 
them to do equity as a condition of the relief sought. 
While seeking affirmative equitable relief, plaintiffs were 
not entitled to both their land and that portion of the pur- 
chase price which they received under the contract of sale. 
The general rule has been stated as follows: , 

“Tf a litigant asks affirmative equitable relief, he will be 
required to do justice himself with regard to any equity 
arising out of the subject-matter of the action in favor of 
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his adversary.” Bank of Alma v. Hamilton, 85 Neb. 441. 
The maxim that ‘‘He who seeks equity must do equity” 
may be applied in all kinds of litigation and to every 
species of equitable remedies. Love v. Park, 95 Neb. 729. 
See, also, Kruger v. Block, 114 Neb. 839. The judgment, 
therefore, must be reversed for the error in granting the 
relief sought by plaintiffs without requiring them to re- 
store what they received under their contract of. sale. 
Since there must be further proceedings in the district 
court, Beach Hinman will be permitted to withdraw his 
disclaimer and assert by answer his defense and claim. 
The record is unnecessarily encumbered by pleadings 
and evidence of details of collateral facts. In the further 
proceedings helow, the parties, if so advised, may amend 
cr reform their pleadings. 
REVERSED AND REMANDED. 


BUFFALO COUNTY, APPELLANT, V. PHELPS COUNTY, APPEL- 
LEE. 


FILED JUNE 7, 1935. No. 29307. 


1. Bridges: Cost oF CONSTRUCTION: RECOVERY: Notice. The 
foundation for recovery by the state and a county for one- 
fourth the cost of construction of a bridge over a boundary- 
line stream from another county is such notice as will afford 
an opportunity to participate in the location, the adoption of 
the plans, the letting of the contract, and the construction of 
the Drlabe: venip: St. sie, sec. 39-1502. 

In such a case, the notice 

must be sufficient to apprise the county board that it will be 

expected to contribute to the cost of construction of the bridge. 


APPEAL from the district court for Phelps county: 
LEWIS H. BLACKLEDGE, JUDGE. Affirmed. 


Thomas F. Hamer, E. G. Reed and Guy N. Henninger, 
for appellant. 


Frank A. Anderson, A. W. Storms and Dora Nelson, 
contra. 
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Heard before ROSE, GoopD, EBERLY, DAY, PAINE and 
CARTER, JJ. 


Day, J. 

Buffalo county brought this action to recover from 
Phelps county one-fourth the cost of the construction of a 
“state aid bridge” built across the Platte river by the state 
department of public works and Buffalo county. The 
river forms the boundary line between the two counties. 
The bridge was built and one-half of the cost was paid by 
the state department of public works and one-half by 
Buffalo county. Buffalo county then filed a claim with 
Phelps county which was disallowed. From the disallow- 
ance of the claim, an appeal was taken to the district 
court. The district court rendered a judgment against the 
plaintiff, from which it appeals. 

The plaintiff alleges in its petition that the bridge was 
constructed under the provisions of sections 39-1501 to 39- 
1509, Comp. St. 1929, and rests its right of recovery there- 
on. An interpretation of this statute is therefore deter- 
minative of the issue presented here. The trial in the dis- 
trict court was upon a stipulation of facts. In April, 
1928, the board of commissioners of Buffalo county in- 
structed its bridge committee to confer with a similar com- 
mittee of Phelps county. Upon May 8, 1928, a group of 
residents of Phelps county presented a petition to their 
county board that it cooperate in the construction of a 
bridge. Members of the county board of Buffalo county 
and others spoke in favor of the petition before the Phelps 
county board. Again, on June 5, 1928, a delegation of citi- 
zens from both Phelps and Buffalo counties urged the 
county board of Phelps county to cooperate with the coun- 
ty board of Buffalo county in building a bridge. At this 
time, the county board of Phelps county made a record that 
it was “not in favor of building a bridge across the Platte 
river at the above described place at this time.” Septem- 
ber 4, 1928, the Buffalo county board sent to Phelps county 
board a copy of its resolution instructing its highway com- 
missioner “to make an estimate of the cost of a bridge 
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across the Platte river south of Odessa, of either wood’ or 
steel construction to be ready for consideration at the next 
meeting of the board.” October 16, 1928, the board of 
Buffalo county passed a resolution asking state aid and 
pledged to pay its legal share of the cost. This resolution 
was filed with the state department of public works which 
took no action. About one year later, September 24, 1929, 
the board of Buffalo county again filed a resolution pledg- 
ing the county to pay one-half the cost of construction of 
the bridge with the state department of public works and 
asked for state aid. The bridge was constructed by Buf- 
falo county and the state department of public works each 
paying one-half the cost. The bridge was accepted Febru- 
ary 18, 1931, by Buffalo county and the state department 
of public works. Thereafter, on the 14th day of July, 1931, 
Buffalo county filed a claim with Phelps county for one- 
fourth of the cost of the bridge, which was disallowed by 
the Phelps county board on August 4, 1931. 

Buffalo county relies for its right to recover upon that 
part of section 39-1502, Comp. St. 1929, which is as fol- 
lows: “Provided, that bridges over streams, which divide 
counties, either county may make application to the depart- 
ment of public works, and if the application is approved 
by the department of public works, it shall be lawful for 
such county and department of public works to build or 
purchase the same and to recover, by suit, one-fourth of 
the cost of such bridge from the county failing or refusing 
to join in such application.” It is the contention of Buf- 
falo county that article 15, ch. 39, of which the above sec- 
tion is a portion, is a complete and independent act. As- 
suming that it is, for the purpose of this case, without de- 
ciding, is notice necessary for one county to recover from 
another its share of the cost of a state aid bridge? Phelps 
county contends that some notice of the intention to build 
such a bridge is necessary. We are of the opinion that, in 
order for one county to compel another county to contrib- 
ute to the cost of a state aid bridge over a boundary-line 
stream between the counties, the statute requires that 
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notice be given to the other county. We are impressed by 
and adopt the reasoning of the trial judge in the following 
language: In “section 39-1502, the provisions refer to re- 
covery by suit ‘from the county failing or refusing to join.’ 
It seems to me that the necessary inference from these 
words ean only be that prior notice is contemplated. 
Otherwise there could be no refusal. To ‘fail’ means to 
leave unperformed; to omit; to neglect. Bouvier’s Law 
Dictionary; Widemann Co. v. Digges, 21 Cal. App. 342. 
To fail in the performance of some duty, which failure 
shall impose a penalty or liability, necessarily implies a 
prior act or condition by which the one failing shall have 
become aware of the duty. In other words, notice in some 
reasonable form is necessary. Inaction, thereafter, would 
be failure, refusal would be a positive act. Both imply a 
previous notice. It is difficult to conceive that the legisla- 
ture would be so particular to require, and the court in 
many instances to enforce, a requirement as to the neces- 
sity for notice to fix the responsibility for participation in 
the expense of repair of an existing bridge and dispense 
with notice when the contemplated act is the construction 
of an entirely new bridge.” To decline is one of the or- 
dinary definitions of ‘fail.’ Webster’s New International 
Dictionary. 

Paraphrasing the language of Saline County v. Gage 
County, 66 Neb. 839, in discussing a somewhat similar 
statute, the foundation of liability in such a case as this is 
an opportunity to join in formulating the plans, letting the 
contract for the construction, and determining the location 
of the bridge. Various sections of this article give the 
counties the right to participate in all these incidents to 
the construction of a bridge. It is unthinkable that the 
legislature intended to permit one county and the state de- 
partment of public works to construct a bridge and charge 
one-fourth of the cost to another county, without that 
county having an opportunity to participate in the con- 
struction as provided by statute. We therefore conclude 
that the foundation for recovery by the state and a county 
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for one-fourth of the cost of construction of a bridge over 
a boundary-line stream from another county is such notice 
as will afford an opportunity to participate in the location; 
the adoption of the plans; the letting of the contract; and 
the construction of the bridge. Comp. St. 1929, sec. 39- 
1502. 

The preliminary steps to the building of this bridge and 
all the communications in which either county board was 
concerned have been related. On May 8, 1928, residents 
of Phelps county filed a petition asking their county board 
to cooperate in the building of a bridge. This was not 
notice by Buffalo county to Phelps county of an intentiou 
to secure a state aid bridge. Neither was the sending of 
a copy of its resolution of September 4, 1928, instructing 
its highway commissioner to make an estimate of the cost 
of a bridge across the Platte. The application to the de- 
partment of public works which was acted upon was not 
filed for more than a year later, September 24, 1929. Even 
if Phelps county had had notice of this second application, 
it would not have warned them that they would be expected 
to pay one-fourth of the cost of this bridge. The applica- 
tion pledged Buffalo county to pay one-half, and the state 
under the provisions for state aid bridges was to pay the 
other one-half. There are other sections of the statute 
relating to the construction of bridges over streams that 
form the boundary line between counties other than those 
under the provisions of the act for state aid. Section 39- 
827, Comp. St. 1929, provides for the notice to be given in 
case of the repair of a bridge. However, assuming that 
this section is an independent and complete act, which is 
not decided, we are of the opinion from the stipulated 
facts in this case that no sufficient notice was given by 
Buffalo county of its intention to construct a bridge under 
the state aid act with a contribution from Phelps county of 
one-fourth of the cost. In such a case, the notice must be 
sufficient to apprise the county board that it will be ex- 
pected to contribute to the cost of the construction of the 
bridge. The county board should have the opportunity to 
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either comply with the request or unequivocally refuse to 
do so. Iske v. State, 72 Neb. 278. 
_ There are other questions presented by this record, the 

failure to make the state department of public works a 
party, and the constitutionality of section 39-1502, Comp. 
St. 1929, both of which questions are unnecessary to dis- 
cuss or determine for a decision of this case in view of our 
conclusions heretofore expressed. The judgment of the 
district court is 

AFFIRMED. 


LLoyp DRUM, APPELLEE, V. OMAHA STEEL WORKS, APPEL- 
LANT., 


FILED JUNE 7, 19385. No. 29529. 


Master and Servant: _WORKMEN’S COMPENSATION Law: WAGES: 
COMPUTATION. Wages under the workmen’s compensation act 
shall be computed ordinarily according to the terms of the 
“contract of hiring” in force at the time of the accident. Comp. 
St. 1929, sec. 48-126. 


APPEAL from the district court for Platte county: LovIs 
LIGHTNER, JUDGE. Reversed, with directions. 


Clarence T. Spier and Arthur C. Bailey, for appellant. 
Garlow & Long, contra. 


Heard before Goss, C. J., Goop, DAY, PAINE and CARTER, 
JJ., and MESSMORE and RYAN, District Judges. 


Day, J. 

This is a compensation case. The employer appeals 
from the award made by the trial court. The employer 
.was the contractor to construct a bridge over the Loup 
river south of Columbus. It was a federal aid project and 
the contract provided that certain provisions of the emer- 
gency relief and construction act should be applicable to 
the work. One of the provisions both of the federal law 
and the contract was that skilled labor should not be per- 
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mitted to work more than 30 hours in any one week and 
that the minimum wage for skilled labor should be 50 cents 
an hour. 

The important consideration here, however, is the con- 
tract of employment between the employer and the em- 
ployee. The only significance to be attached to the con- 
struction contract is the help it will give us, if any, to de- 
termine the contract of employment. There is no question 
that the employee was injured in the course of his employ- 
ment. Asa result of the injury, he lost his thumb and in- 
jured his index finger on his left hand. The trial court 
awarded compensation on the basis of a weekly wage of 
$30. The only complaint registered here is that this find- 
ing is erroneous. The employer contends that the weekly 
wage should be $15 a week and has paid compensation. 
. The employee insists that he was working part time and 
that his weekly wage for an entire week would be $30. 
The emergency relief and construction act of 1932 provided 
that public works constructed under the provisions of the 
act should employ men only for 30 hours a week. It was 
the idea that this would provide some employment for a 
greater number of men. While this federal enactment does 
not abrogate the provisions of the workmen’s compensation 
law of the state, the federal government could provide that 
the contract should contain the same conditions. The con- 
tract in this case between the state of Nebraska and the 
Omaha Steel Works did contain these provisions. 

The controversy here arises over the method of comput- 
ing the weekly wage of the employee at the time of the 
injury. Compensation is awarded solely according to the 
provisions of the statutes. Section 48-117, Comp. St. 1929, 
provides: “Compensation shall be calculated with reference 
to the wage the workman was receiving from the person 
by whom he was immediately employed at the time of the 
injury.’ The wage the employee was receiving at the time 
is computed under the provisions of section 48-126, Comp. 
St. 1929, which says: “Wherever in this article the term 
‘wages’ is used, it shall be construed to mean the money: 
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rate at which the service rendered is recompensed under 
the contract of hiring in force at the time of the accident.” 
It is necessary to examine the contract of hiring in force 
at the time of this accident. The plaintiff testifies that he 
was hired to work on the construction of a bridge which 
was a federal project; that he was to be paid 50 cents an 
hour for 30 hours a week; that it was his understanding 
at the time he was employed that he would not work more 
than the 30 hours at 50 cents an hour, which would make 
his weekly earnings $15 a week. Other testimony abun- 
dantly supports a finding that the contract of hiring be- 
tween the employer and employee was for 80 hours of 
work a week at 50 cents an hour. This would make the 
employee’s weekly wage $15 a week. Wages under the 
workmen’s compensation act shall be computed ordinarily 
according to the terms of the “contract of hiring’ in force 
at the time of the accident. Fredrickson Milling Co. v. 
Faser, 124 Neb. 531. It is self-evident that if the prevail- 
ing wage had been higher the compensation would have 
been more. 

There was a very earnest discussion by the attorney for 
the appellee relative to the beneficient purposes of the 
workmen’s compensation act. This court has always given 
the workmen’s compensation act a liberal interpretation 
that it might accomplish the purpose and intention of the 
legislature. But, after all, the relief available must be pro- 
vided by the statute. The statute fixes the liability of the 
employer. The evidence determines the contract of hiring 
in force at the time of the accident. It was for a thirty- 
hour week at 50 cents an hour. 

Two Nebraska cases are cited by the employee. Davis 
v. Lincoln County, 117 Neb. 148, is not helpful in solving 
this problem. Davis was employed by the county to do the 
necessary work to keep some bridges in order, including 
reparation of damage from floods. There it was said: 
“The nature and surroundings of the transaction and 
which were necessarily in contemplation of the parties to 
the contract were such as to support the further conclusion 
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that a ‘7-day week’ of labor was within the contemplation 
of the parties; for only in that way could the exigencies 
of the situation be met.” Sentor v. City of Lincoln, 124 
Neb. 403, holds an employment for one day not casual 
under the statute because employed in the regular business 
of the employer. In this case the employee worked one 
day and was open for other employment. In Dietz Club v. 
Niehaus, 110 Neb. 154, the questions presented related to 
casual employment and failure of employer to carry insur- 
ance. The opinion is not very helpful here. In the case 
at bar, the employee was required to work a thirty-hour 
week. Apparently, from the record, he did not work any 
given three days a week, but was required to work thirty 
hours a week as the employer required his services. 

Several cases from other jurisdictions have been cited to 
support the employee’s position. In Modin v. City Land 
Co., 189 Minn. 517, it is apparent that the court applied 
the Minnesota statute to determine the weekly wage. 
There the weekly wage was calculated by multiplying the 
daily wage by five and one-half, as provided by the statute. 
Our statute does not so provide. 

Lastly, we are cited to several Louisiana cases. In 
Rylander v. T. Smith & Son, 177 La. 716, the weekly wage 
was computed by “adhering to the plain words of the 
statute and fixing the compensation on the basis of the 
‘daily rate of pay.’” At the time of the accident the em- 
ployee was not working full time on account of lack of 
business, but was subject to work all the time. In Calhoon 
uv. Meridian Lumber Co, (1984) 151 So. (La. App.) 778, 
the employee had been working about half time for several 
months due to economic conditions. This conclusion was 
reached with reference to the Louisiana statute. An ex- 
amination of the statute apparently in effect at the time 
the above cases were decided reveals that the term ‘‘wages” 
is defined as the daily rate of pay under the contract of 
hiring in force at the time, instead of the weekly rate un- 
der such a contract as here. However, in a later case, also 
decided in 1934, Suire v. Union Sulphur Co., 155 So. (La. 
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App.) 517, that court decided that emergency federal legis- 
lation to provide relief employment must be taken into con-. 
sideration in the administration of the workmen’s com- 
pensation act. See, also, Durrett v. Unemployment Relief 
Committee, 152 So. (La. App.) 188. There it was said: 
“We believe that his right to recover on that basis (six- 
day week) exists only where there is no agreement limit- 
ing the number of days per week he is engaged to work.” 
Specifically, we do not pass upon the effect, if any, of 
federal legislation to promote employment upon the com- 
pensation law. It seems unnecessary here, since the de- 
termining factor is the contract of hiring in force at the 
time of the accident, under section 48-126, Comp. St. 1929. 

The judgment of the district court is reversed and the 
cause remanded, with directions that the trial court com- 
pute the weekly wage at $15 a week and award compensa- 
tion accordingly. 

REVERSED. 


GEORGE W. GORHAM, APPELLANT, V. PETER KiEWIT SONS. 
COMPANY, APPELLEE. 


FILeD JUNE 7, 1935. No. 29535. 


1. Master and Servant: WoORKMEN’s COMPENSATION LAW: WAGES: 
COMPUTATION. The weekly wage under the workmen’s compen-. 
sation law will be determined with reference to the “contract 
of hiring” in force at the time of the accident. Comp. St. 1929, 
sec. ices 


SEASONAL OCCUPATION. Under the evidence, 
bridge ‘buldine in Nebraska is not “seasonal or dependent upon 
the weather,” within the meaning of the workmen’s compensa- 
tion law. Comp. St. 1929, sec. 48-126. 

APPEAL from the district court for Hamilton county: 

LOVEL S. HASTINGS, JUDGE. Affirmed. 


Craft, Edgerton & Fraizer, for appellant. 


T. E. Sullivan, Lowell C. Davis and Hall, Cline & 
Williams, contra. 
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Heard before Goss, C. J., GooD, DAY, PAINE and CARTER, 
JJ., and MESSMORE and RYAN, District Judges. 


Day, J. 

This is a compensation case. The plaintiff here was an 
unskilled laborer employed to work 30 hours per week at 
40 cents per hour. Under this employment he actually re- 
ceived $12 per week. The trial court found that the em-. 
ployee’s weekly wage under the contract of hiring in force 
at the time of the accident was $12 per week and awarded 
compensation accordingly. The employee claims compen- 
sation on the basis of a weekly wage of $24. The employ- 
er, as contractor, was engaged in building a bridge which 
was a public works administration project in Hamilton 
county. The plaintiff was employed by the defendant 
through the national reemployment service to work for 
only, and not more than, 30 hours per week. This was his 
understanding and agreement at the time he entered the 
employment of defendant. Under this contract of hiring 
which was in force at the time of the accident, his weekly 
wage was $12 per week. 

In the recent opinion of Drum v. Omaha Steel Works, 
ante, p. 273, it was determined that under the workmen’s 
compensation law the award should be made upon the 
weekly wage provided by the contract of hiring in force 
at the time. The discussion will not be repeated, but is 
adopted here. ; 

An examination of the record reveals that Gorham was 
employed by the defendant to work not more than 30 
hours per week at 40 cents per hour. It is concluded that 
the weekly wage was $12 per week. The employment was 
not in an occupation that was seasonal or dependent on the 
weather, under section 48-126, Comp. St. 1929. Davis v. 
Lincoln County, 117 Neb. 148; Lincoln Gas & Electric Light 
Co. v. Watkins, 113 Neb. 619; Dietz Club v. Niehaus, 110 
Neb. 154; Hogsett v. Cinek Coal & Feed Co., 127 Neb. 3938. 

The judgment of the trial court conforms to the pro- 
visions of the workmen’s compensation act. 

AFFIRMED. 
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JOHN W. NESLUND, APPELLANT, V. J. F. KINNAN, APPELLEE, 


FILED JUNE 14, 1935. No. 29289. 


1. Bills and Notes: ACCOMMODATION NoTE: BURDEN OF PROOF. 
It is elementary that the burden is upon the defendant to prove 
that a note made by him is an accommodation note. 

2. Trial: DIRECTION OF VERDICT. “Where the evidence on the 
trial in the district court is not conflicting, and reasonable 
minds cannot differ as to the conclusion to be derived there- 
-from, it is the duty of the court, when requested, to direct a 
verdict in accordance with such conclusion.” Nebraska Trans- 
fer Co. v. Chicago, B. & Q. R. Co., 90 Neb. 488. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Reversed, with directions. 


D. E. Harper and R. E. Bannister, for appellant. 
Frank M. Johnson, contra. 


Heard before Goss, C. J., GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goss, C. J. ; 

Plaintiff sued defendant on a demand note for $250. 
The defense was that it was an accommodation note for 
the benefit of plaintiff. At the conclusion of defendant’s 
evidence and at the conclusion of ail the evidence, plain- 
tiff’s motions for a directed verdict in his favor were over- 
ruled. The verdict and judgment were for the defendant. 
Plaintiff appeals. 

The question may be decided by an inquiry as to whether 
there was sufficient evidence to submit as disputed evidence 
of fact to the jury. All conventional assignments of error 
are duly made by appellant. 

The defendant’s son was engaged in the automobile 
business as Cozad Auto Company, and had creditors to the 
amount of about $20,000. He owed his father $6,265 and 
gave him a chattel mortgage on his garage property for 
that sum, which was recorded May 18, 1930. Soon there- 
after the son’s garage property was sold on execution, and 
defendant bought it to protect his chattel mortgage inter- 
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est. He conveyed the property to Louis Pollat by bill of 
sale recorded September 5, 1930, showing a consideration 
of $2,616.60. He employed T. M. Hewitt, a Lexington 
lawyer, to represent him in the execution sale and the sub- 
sequent sale to Pollat. 

September 12, 1930, involuntary proceedings in bank- 
ruptcy were commenced in the North Platte division by 
creditors having claims against Cozad Auto Company. 
This was within four months of defendant’s preference as 
a creditor, and, if successful, would have avoided the 
preference. Defendant employed Mr. Hewitt to save his 
property. Hewitt advised him that it could be done if the 
petitioning creditors could be induced to withdraw their 
petition. Pursuant to defendant’s instructions, Hewitt 
went to North Platte to see the attorneys for the petition- 
ing creditors and obtained a tentative agreement to settle 
for 25 cents on the dollar, which he reported to his client. 
Defendant had no money. After considerable negotiation 
with plaintiff, the latter was induced to furnish the money. 
Defendant owed plaintiff about $400 for services as his 
family physician, and plaintiff advanced the $250 on the 
promise of Hewitt that his fees as attorney should be post- 
poned to the repayment of the sum advanced by the plain- 
tiff. Hewitt took the money from plaintiff and made the 
settlement. Plaintiff testified that he had no interest in 
the bankruptcy matters, and Hewitt, who assisted defend- 
ant in negotiating the loan, testified that he knew of no 
interest of plaintiff in the bankruptcy matters. The evi- 
dence shows no such interest except that, if the defendant 
could be saved repayment of what he had secured by his 
preference, the plaintiff stood a better chance to be paid 
what the defendant owed him for services as his family 
physician. It shows that he advanced the money only after 
weeks of negotiation and after the failure of defendant to 
secure it at the bank, or elsewhere. The note was executed 
the day after plaintiff, by direction of defendant, paid the 
money to Hewitt to effect the settlement of the bankruptcy. 
The bankruptcy case was settled for the $250 furnished by 
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plaintiff direct to Hewitt, instead of being first paid to de- 
fendant, all at the request of defendant. If the matter had 
not been settled, and Cozad Auto Company had been de- 
clared bankrupt, defendant would have had to return his 
money preferentially received and probably would have re- 
ceived only about 10 cents on the dollar. 

The only evidence that the note was an accommodation 
note is that of defendant, who, at the time of the trial, was 
in his 79th year. The testimony indicates that his mind 
does not function normally at times and his memory is not 
good. He testified that plaintiff asked him’ to sign the 
note and plaintiff would get the money at the bank, and 
defendant would never have to pay the note. “He said 
Bill Kinnan had some book accounts and had some notes 
and had some judgments, and he would see that that was 
applied on his note.” But, when asked what plaintiff was 
going to do with the money, he testified: ‘“He was going to 
pay off the North Platte affair, the bankruptcy affair. 
That is what he was going to do with that money. Q. Were’ 
you interested in that? A. No, sir.” He admits that his 
attorney, Hewitt, and plaintiff advised him that, if the 
bankruptcy proceeded to a successful conclusion, his prefer- 
ence would be voided. The witness seemed to be forgetful 
and incoherent, but he stuck to the proposition that he had 
no interest in the bankruptcy settlement. 

Plaintiff testified that, when the note was made, defend- 
ant promised to pay it as soon as his share of alfalfa on 
his farm was sold. Later, when he did not pay, plaintiff 
asked C. P. Hord, president and manager of Cozad State 
Bank, to try to collect the note. Defendant called at the 
bank, and he and Hord had a conversation about the note. 
Defendant said he had paid the plaintiff lots of money as 
a physician and was hard up for funds at present. He did 
not repudiate the debt and did not mention any agreement 
that he was not to pay the note or that it was to be paid 
by other accounts and judgments. The title to the note 
had never passed out of plaintiff. It had never been in- 
dorsed. 
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It is elementary that the burden is upon the defendant 
to prove that a note made by him is an accommodation 
note. 

“Where the evidence on the trial in the district court is 
not conflicting, and reasonable minds cannot differ as to 
the conclusion to be derived therefrom, it is the duty of the 
court, when requested, to direct a verdict in accordance 
with such conclusion.” Nebraska Transfer Co. v. Chicago, 
B. & Q. R. Co., 90 Neb. 488; Swanback v. Sovereign Camp, 
W. O. W., 103 Neb. 34. 

We do not think the testimony of defendant was suffi- 
cient to require the issue of fact to be submitted to the 
jury. A survey of all the evidence indicates that it raises 
no doubt in the minds of reasonable men that the defend- 
ant borrowed the money for his own purpose, that it was 
used for the furtherance of his own interests, and that he 
has failed to sustain the burden of proof that he was an 
accommodation maker. The cause ought not to have been 
submitted to the jury in opposition to the motions of the 
plaintiff. The verdict was the result of a misunderstanding 
of the evidence by the jury. To approve it would result 
in manifest injustice. The court should have sustained the 
motion of plaintiff for a directed verdict. 

The judgment of the district court is reversed, with di- 
rections to enter judgment for plaintiff on the note sued 
upon and duly proved on the trial. : 
REVERSED. 


BEss DE PORTE, APPELLEE, V. STATE FURNITURE COMPANY, 
APPELLANT. 


FILED JUNE 14, 1935. No. 29293. 


1. Master and Servant: WORKMEN’S COMPENSATION LAW: Com- 
PENSABLE INJURY. To be compensable under the workmen’s 
compensation law, an injury to an employee must arise out of 
and in the course of employment. 


VoL. 129] JANUARY TERM, 1935 283 


De Porte v. State Furniture Co. 
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: An injury to an employee, caused 
by aiipoine on ice on the public sidewalk in front of the em- 
ployer’s store, at the noon hour, when the employee was leaving 
for lunch and for a personal errand, on her own time for which 
she was not paid wages, does not arise out of and in the course 
of employment. 

8. Negligence: Proor. “Negligence is a question of fact and 
may be proved by circumstantial evidence. All that the law 
requires is that the facts and circumstances proved, together 
with the inferences that may be legitimately drawn from them, 
shall indicate, with reasonable certainty, the negligent act com- 
plained of.” Rocha v. Payne, 108 Neb. 246. 

4. New Trial: VERDICT: IMPEACHMENT. Affidavits of jurors may 
not be received to contradict anything essentially inhering in 
the veenee eels 


Affidavits or oral testimony of 
fions may be wenelved, for the purpose of avoiding a verdict, 
to show misconduct of a juror occurring during the trial, or in 
the jury room, if the matter does not essentially inhere in the 
verdict itself. Harris v. State, 24 Neb. 808. 


APPEAL from the district court for Douglas coun 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Crofoot, Fraser, Connolly & Stryker, for appellant. 
Gray & Brumbaugh and Sam E. Klaver, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAy, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Goss, C. J. 

Plaintiff had a verdict for $2, 500 on her first cause of 
action and for $2,000 on the second cause. The trial court 
entered judgment for a total of $4,500, but, on motion for 
new trial, ordered a remittitur of $500 on the second cause. 
Plaintiff complied and defendant appealed from the judg- 
ment for the resulting $4,000. 

Plaintiff was employed by defendant in its furniture 
store located at the southwest corner of Fourteenth and 
Dodge streets, Omaha, and was injured by a fall on the 
sidewalk at a point several feet from the entrance door of 
the store as she was leaving at the noon hour on February 
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16, 1932, to get her usual noonday lunch and to do a per- 
sonal errand. She pleaded, and the evidence was sufficient 
to support it, that her fall was caused by ice on the side- 
walk produced by water dripping from a canopy or roof 
maintained by the defendant over the sidewalk at its en- 
trance which was on the corner and extended out from its 
store. She alleged that the proximate cause of her fall was 
the negligent maintenance by the defendant of this canopy 
or roof without proper eaves troughs, drain pipes and 
leaders to convey from the roof the rainfall or water re- 
sulting from thawing snow and ice off of and away from 
the roof, thereby permitting the rainfall or thawing snow 
and ice to drip down upon the public sidewalk beneath it. 
Further negligence of defendant was duly pleaded in that 
defendant, knowing the condition of the canopy and that . 
a heavy snow had fallen from the 18th to the 16th of Feb- 
ruary and had lodged upon the roof, failed and neglected 
to remove it, but permitted it to fall and drip upon the 
sidewalk and then to accumulate and freeze, without re- 
moving the ice from the sidewalk within six hours. 

As a result of her fall, plaintiff alleged injuries to her 
left knee, by reason of which she was confined in a hospital 
from February 17 to April 21, 1932, suffered great pain 
and underwent four operations. This comprised her first 
cause of action. 

For her second cause of action, plaintiff set out, as a 
basis for her husband’s right of action, past and prospec- 
tive hospital and medical bills, including all other damages 
due him by reason of her injury, and pleaded his assign- 
ment to her of all his rights under this cause of action. 

By answer the defendant mainly denied generally the 
allegations of the petition, pleaded that the condition of the 
sidewalk was open and obvious, that plaintiff failed to 
keep a proper lookout and to take precautions for her own 
safety, and that her injuries, if any, were due to her own 
contributory negligence. Defendant’s demurrer to the pe- 
tition had been overruled, but it preserved the same point 
in its answer and argued it here—to the effect that the pe- 
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tition showed that plaintiff was at the time and place of 
the accident alleged an employee upon the defendant’s 
premises and that her injuries, if any, would be compen- 
sable under the workmen’s compensation law. Eighteen 
errors are assigned. Such as are deemed necessary of dis- 
cussion will be treated in order of our own choosing. 

If the action came under the workmen’s compensation 
law, this action for damages is not maintainable. So we 
treat that subject first. Section 48-101, Comp. St. 1929, 
provides: “When personal injury is caused to an employee 
by accident arising out of and in the course of his employ- 
ment, of which the actual or lawful imputed negligence of 
the employer is the natural and proximate cause, he shall 
receive compensaton from his employer.” 

Section 48-152, subd. c, Comp. St. 1929, says: “Without 
otherwise affecting either the meaning or interpretation of 
the abridged clause, ‘Personal injuries arising out of and 
in the course of employment,’ it is hereby declared: Not 
to cover workmen except while engaged in, on or about the 
premises where their duties are being performed, or where 
their service requires their presence as a part of such serv- 
ice at the time of the injury, and during the hours of 
service as such workmen.” Hence, to be compensable, the 
accident must have arisen out of and in the course of the 
employment as limited by the above definition. The plain- 
tiff here, when injured, was not actually engaged in any 
duty of her employment nor upon the premises where the 
work of her employer was carried on, unless by construc- 
tion we can hold that passing over the sidewalk in front of 
her employer’s place of business, on her own time for 
which she was not paid, at the noon hour to get her lunch 
and to do a personal errand brings her within the scope of 
the compensation law. Defendant bases its argument in 
support of this theory upon cases in our own and other 
jurisdictions. 

In Speas v. Boone County, 119 Neb. 58, we held that one 
who was regularly employed in dragging roads for the 
county at a definite sum a day suspends his work at the 
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noon hour when he had reached his home, while he was 
dragging the road in front of his own farm, for the pur- 
pose of feeding his team and eating his dinner, and was 
kicked by one of his horses, after he had unhitched them 
and was putting them in their stalls to feed them, was in- 
jured in the course of his employment, within the meaning 
of what is now section 48-101, Comp. St. 1929. It is to be 
noted, however, that it was only incidental that Speas 
happened to unhitch his team and feed it at his home. 
Usually he suspended work wherever he happened to be at 
the noon hour and fed his horses and ate his dinner by the 
roadside. The first paragraph of the syllabus says: “Gen- 
erally it may be said that an injury ‘arises out of’ an em- 
ployment when there is a reasonable causal connection be- 
tween the conditions under which the work is, in all the 
circumstances, required to be performed and the injury 
received while the employee is thus engaged; and that the 
injury is received ‘in the course of’ the employment when, 
at the time the injury is received, the workman is engaged 
at the work he is employed to perform or in some duty 
incidental to that work. If incidental, it must be incidental 
to the main character of the business on which the em- 
ployee was engaged for the employer. It cannot occur in- 
dependent of the relation of master and servant.” 
Speas v. Boone County, supra, goes as far as we have 
ever gone in holding an injury compensable when it did 
not occur during the time the workman was actually em- 
ployed at his work, or actually within the area where his 
work was contracted to be performed and during the 
period when he was employed at his work. But the feed- 
ing of his team by Speas was the usual incident of the noon 
hour and he was injured while preparing to feed them. 
In Tragas v. Cudahy Packing Co., 110 Neb. 329, this 
court affirmed a judgment allowing compensation to Tra- 
gas, who at the time of his injury was sharpening a chisel 
on the employer’s grindstone for the purpose of cleaning 
some pans. It happened at the noon hour, on claimant’s 
own time for which he was not paid, but it was a part of 
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his duty and was done on the premises in furtherance of 
the employer’s work. 

Cases from other jurisdictions are cited by appellant 
tending to support its theory that the injury here was 
compensable under the workmen’s compensation law. If 
they are not distinguishable, we do not wish to go so far 
under our law and decisions and so do not take the space 
to review them. 

The injury in the case at bar occurred on a public side- 
walk where the employee was exposed to no other or dif- 
ferent hazard than the public. She had made herself a 
part of the general public by going on her own time for 
‘lunch and on a personal errand. While it happened near 
the place where she was employed, it did not happen at 
the place of work. It was not incidental to the main char- 
acter of the business on which the employee was engaged 
for the employer. We decline to stretch the rule hereto- 
fore announced. We therefore hold that the injury here 
did not come under our workmen’s compensation law. 

Having held that the injury was not compensable under 
the workmen’s compensation law, this leaves the case to be 
considered and reviewed, as it was tried, as an action at 
law for damages for negligence. The facts are in dispute 
in some phases. There was evidence from which the jury 
might have inferred that plaintiff was not injured, as she 
claimed, in front of defendant’s store on the day named, 
but near her home on her way to work the day before. 
That was°ea question their verdict resolved in her favor. 

There was competent evidence that the circular canopy 
encroached over the sidewalk more than 714 feet; that it 
was not so equipped as to carry off rain, melting snow and 
ice by means of downspouts, but permitted water to fall 
upon the sidewalk; that, at the time plaintiff fell on the 
sidewalk, there was a circular ring of ice several inches 
wide on the sidewalk underneath the outside edge of the 
circular canopy. Some of the facts are established by cir- 
cumstantial evidence. This is permitted by the rule laid 
down in Rocha v. Payne, 108 Neb. 246, which says: “Neg- 
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ligence is a question of fact and may be proved by circum- 
stantial evidence. All that the law requires is that the 
facts and circumstances proved, together with the infer- 
ences that may be legitimately drawn from them, shall in- 
dicate, with reasonable certainty, the negligent act com- 
plained of.” 

Plaintiff is charged with contributory negligence. The 
jury were duly instructed upon that subject. There was 
evidence that at the time of the fall the sidewalk was 
generally free from snow and ice and the strip of ice de- 
scribed was beneath the outside of the canopy; that water 
was at the time dripping from the edge of the canopy. — 
Whether a pedestrian is guilty of contributory negligence 
in not looking at the sidewalk at her feet when the side- 
walk, except for a narrow strip a few inches wide, is clear 
of ice, and whether the failure to look is the cause of the 
fall, when the presence of the ice is obscured by the water 
falling upon it, is a question of fact for the jury. Todd v. 
City of Troy, 61 N. Y. 506; City of Lebanon v. Graves, 178 
Ky. 749; Steck v. City of Allegheny, 213 Pa. St. 573; Slife 
v. Borough of Dorranceton, 262 Pa. St. 182. 

Another error assigned relates to misconduct of a juror, 
Knott. The trial court, over the objections of plaintiff, on 
the hearing of the motion for new trial, admitted the affi- 
davits of three of the jurors who had sat in the case. The 
objections were that the affidavits were incompetent, irrele- 
vant and immaterial, an attempt to impeach the verdict of 
a jury by affidavits of jurors, involving hearsay‘evidence 
and ex parte in form, denying plaintiff any inquiry into 
the circumstances and conditions. The trial court evident- 
ly was uninfluenced by the affidavits, but defendant argues 
that the conduct of the juror, Knott, as shown by the affi- 
davits, entitles defendant to a new trial. The affidavits of 
the three jurors state that, during the trial and after the 
submission to the jury, Knott compared the injury to 
plaintiff’s knee to one Knott had received in the world war, 
and stated to the jury that if he had to choose between a 
normal leg and $1,000 a month he would take the normal 
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leg; that Knott told the jury that during the trial he had 
gone to defendant’s store, examined the canopy, describing 
to the jury what his examination disclosed; that he, Knott, 
had gone to the records, discovered that on a former trial 
a verdict in favor of plaintiff for $3,000 had been set aside 
by Judge Redick because, as Knott inferred, the verdict 
was not large enough; that Knott was insistent that a 
large verdict should be rendered and that his argument 
greatly influenced the jury in arriving at a verdict in this 
case. 

It may be noted that these affidavits relate entirely to 
what Knott is sworn by affiants to have said in the jury 
room. They constitute an attempt to impeach the verdict 
by that means. There is no sworn statement by any juror 
that, while Knott was a juror, he went either to the scene 
of the fall of plaintiff, or went to the office of the clerk of 
the district court to examine the records. These facts are 
not established, unless by this hearsay evidence set out in 
these ev parte affidavits, with no opportunity for plaintiff 
to cross-examine the affiants or Knott as to their truth or 
falsity. 

Considerable was said in the argument about the United 
States rule. An interesting case, illustrative of the rules 
laid down by the United States supreme court, is McDonald 
v. Pless (1915) 238 U.S. 264. The case was tried in North 
Carolina. In a motion to set aside the verdict, it was al- 
leged that it was a quotient verdict and the amounts and 
details by which it was reached were set out. It was al- 
leged that the jurors refused to make affidavits, but stated 
they were willing to testify to the facts alleged, provided 
the court thought it proper that they should do so. At the 
hearing of the motion, one of the jurors was sworn as a 
witness, but the court refused to allow him to testify on 
the ground that a juror was incompetent to impeach his 
own verdict. The ruling was affirmed by the court of ap- 
peals and was brought to the supreme court by writ of er- 
ror. The opinion discusses the hardship on a private party 
whose wrongs may not be redressed if jurors may not 
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testify to misconduct, and the public injury which would 
result if jurors were permitted to testify as to what hap- 
pened in the jury room. It reviews briefly the English _ 
cases and a few United States cases. It affirms the judg- 
ment and lays down these rules: 

“The courts of each jurisdiction, state and federal, must 
be in a position to adopt and enforce their own self-pre- 
serving rules. 

“While Rev. Stat., sec. 914, does not apply in this case, 
this court recognizes the same policy that has been de- 
clared by that court and by the courts in England and in 
most of the states of the Union, that the testimony of a 
juror may not be received to prove the misconduct of him- 
self or his colleagues in reaching a verdict. 

“The rule, indorsed by this court in this case, that a 
juror may not impeach his own verdict is based upon con- 
trolling considerations of public policy which in such cases 
chooses the lesser of two evils.” 

It has long been the rule in this state that affidavits of 
jurors are not admissible to show any matter inhering in 
the verdict, but it has been the rule and practice to admit 
affidavits of jurors as to evidence of misconduct seen and 
heard by all or a considerable portion of the jury during 
their deliberations. In Harris v. State, 24 Neb. 803, it was 
shown that a juror procured a copy of the statutes and re- 
peatedly read to the jury a part of the statute upon which 
he claimed the offense charged against the defendant was 
based, read to the jury the statutes upon new trials of 
criminal cases, and argued that, if the part of the statute 
read did not apply, a new trial would be granted by the 
court. The opinion by Chief Justice Reese reversed the 
judgment, saying in the syllabus: ‘Affidavits of jurors 
may be received, for the purpose of avoiding a verdict, to 
show any matter occurring during the trial, or in the jury 
room, which does not essentially inhere in the verdict it- 
self, as where a verdict for damages is ascertained by ag- 
gregation and average without subsequent ratification, or 
where it is made to depend upon chance, or where a part 
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of the jury become so intoxicated as to destroy their ability 
to deliberate and exercise their reason and judgment, or 
where witnesses are surreptitiously called before the jury 
and permitted to detail the principal facts, or any other 
matter concerning which all or any considerable portion 
of the jury may testify with equal knowledge, by having 
seen or heard the misconduct which is alleged to have oc- 
curred.” 

There is no rule preventing either party or the court 
from examining jurors orally in open court as to what was 
said and done showing misconduct of jurors. 

So far as we are advised, the rule laid down in Harris 
v. State, supra, has not been changed. The conduct of the 
juror, Knott, either in going to the scene of the accident 
for observation of the canopy, if he went, or in stating to 
the jury that he had observed it and what he saw, whether 
he went or not, his argument to the jury comparing his 
own injury to that of plaintiff, and his statement as to his 
examination of the record, constituted misconduct preju- 
dicial to defendant. 

It is to be noted that, in resistance to the affidavits of 
the jurors quoted, plaintiff offered and the court received 
the affidavit of juror Knott. Therein he merely denies 
that he ever examined the records and states that he does 
not know what they show as to the action taken by the 
jury or judge at the former trial. He does not deny that 
he told the jury during their deliberations what the other 
jurors swear he told them in his arguments for a large 
verdict against the defendant. 

Other errors are assigned, but are not insisted upon so 
vigorously as those we have discussed. What we have al- 
ready said calls for a decision reversing the judgment and 
we omit further discussion. 

The judgment of the district court is 

REVERSED. 
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WALLA WALLA LODGE No. 56, INDEPENDENT ORDER OF ODD 
FELLOWS, APPELLANT, V. BOARD OF EQUALIZATION, LINCOLN 
COUNTY, APPELLEE.* 


FILED JUNE 14, 1935. No. 29417. 


Taxation. Cause reviewed and held to be ruled by Masonic Temple 
Craft v. Board of Equalization, p. 298, post; judgment modified 
as to assessable value of taxable property. 


APPEAL from the district court for Lincoln county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


Hoagland, Carr & Hoagland, for appellant. 


S. S. Diedrichs, E. H. Evans, Urban Simon and C. S. 
Beck, contra. 


William H. Wright, Attorney General, Edwin Vail, John 
J. Ledwith, Edward C. Fisher, Edward F.. Leary, Joseph O. 
Burger, Francis P. Matthews, William Ritchie, Oscar T. 
Doerr and C. J. Baird, amici curie. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


Goss, C. J. 

This is a companion case to Masonic Teele Craft v. 
Board of Equalization, p. 298, post. The cases were pre- 
viously here when they were argued together and, with 
other cases, treated in one opinion. North Platte Lodge, 
B. P.O. E., v. Board of Equalization, 125 Neb. 841. They 
were retried together, were argued here together, but to 
some extent briefed separately. It seemed desirable to 
have separate opinions. Though the issues were similar, 
the facts differed as to the property, amounts, values, and 
the like. 

This cause involved the assessment for 1931 of plaintiff’s 
lot and building in North Platte. Plaintiff asked the board 
of equalization to strike its property from the lists as 
exempt. From an adverse ruling it appealed to the district 
court. Its property consists of a two-story building. 

Plaintiff’s building of two stories was assessed at $8,000 


*Opinion modified. See p. 827, post. 
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and the lot at $5,675, or a total of $13,675. There was a 
mortgage for $2,000 on the property, which was not as- 
sessed and is not considered here, for the same reason the 
mortgage was not considered in the Masonic Temple Craft 
case. The lower floor of the building was rented for 
secular uses and was taxable. The upper floor was used 
for lodge purposes, educational, charitable and religious in 
character, and was therefore exempt. The court decreed 
the lower floor to be subject to taxation, the upper floor to 
be exempt, and valued the lower floor at $10,000, “‘this 
being the pro rata valuation of the building and grounds 
for taxing purposes.” 

The effect of the testimony of witnesses was to value the 
lower floor of the building at $3,600. They did not value 
the lot. Considering one-half of the assessed value of the 
lot or $2,837.50 as taxable, because the whole building 
rests upon it, and adding it to the assessed value of the 
lower floor, produces $6,437.50, which we think a fair 
valuation of the assessed proportion of the entire property. 
Our valuation seems a reasonable and logical conclusion 
from the evidence. 

The assignments of error of both parties seem identical 
with those made in the Masonic Temple Craft case, supra. 
They are ruled by the decision in that case without repe- 
tition here. 

The judgment of the district court is reversed, with in- 
structions to modify the judgment so as to direct the entry 
of the assessable value of plaintiff’s interest in its property 
at $6,437.50. 

REVERSED. 


MASONIC TEMPLE CRAFT, TRUSTEE, APPELLANT, V. BOARD 
OF EQUALIZATION, LINCOLN COUNTY, APPELLEE. * 


FILED JUNE 14, 1935. No. 29418. 


1. Taxation. The ownership and exclusive use of property deter- 
mine whether or not it is entitled to exemption from taxation. 
2. Record examined and judgment of the district court modified. 


*Opinion modified. See p. 827, post. 
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APPEAL from the district court for Lincoln county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


Hoagland, Carr & Hoagland, for appellant. 


S. S. Diedrichs, E. H. Evans, Urban Simon and C. S. 
Beck, contra. 


William H. Wright, Attorney General, Edwin Vail, John 
J. Ledwith and Edward C. Fisher, amici curiz. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


Goss, C. J. 

This cause, seeking exemption of real property from 
taxation, was heard here before, with other causes. North 
Platte Lodge, B. P. O. E., v. Board of Equalization, 125 
Neb. 841. The judgment there reviewed was reversed and 
this cause was remanded for further proceedings in har- 
mony with the opinion of the court, with directions to the 
district court to permit amendments to the pleadings and 
to permit the introduction of further competent evidence in 
support thereof. The opinion suggested a disclosure of the 
amount, nature and terms of a real estate mortgage on the 
premises, as well as the terms of an existing lien, so that 
the exact extent of plaintiff’s taxable interest in the prop- 
erty might be fixed. 

On a retrial the district court found: (1) That the 
mortgage against the property in no manner affects the 
determination of the issues; (2) that plaintiff is a re- 
ligious, charitable and educational institution and its prop- 
erty, except as hereafter stated, is owned and used for its 
purposes exclusively; (8) that the two lower floors are 
rented by plaintiff for commercial purposes, are not exempt 
from taxation and should be valued for taxation purposes 
at $25,000; and (4) that the two upper floors are exempt 
from taxation. 

Plaintiff appealed, assigning errors of the court (1) in 
finding the two lower floors subject to taxation; (2) in 
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valuing the two floors at “$25,000 when all of the building, 
worth three times the part leased, was valued at $26,500” 
(by the board of equalization) ; (3) that such valuation, in 
such circumstances, is contrary to the evidence and con- 
trary to law. 

Defendant cross-appealed. It alleges 12 different errors 
on the part of the court, some of which will be discussed 
forthwith because they refer to the pleadings and rulings 
thereon; (a) that the court overruled defendant’s motion 
to require plaintiff to set forth the part of the building 
rented and the terms and conditions of the lease, as well as 
the amount and terms of the mortgage. The answer to 
this is that the case was tried in large part as if these 
things had been done. The evidence showed that the two 
lower floors of the building were rented to Montgomery 
Ward & Company for $11,550 a year and that no mort- 
gage on the property was assessed for 1931, which is the 
year involved; (b) that the court overruled defendant’s 
motion to make the lessee a party defendant. It does not 
appear that the lessee had any interest in the assessment 
or payment of taxes and it was not necessary to make it a 
party; (c) that the court erred in refusing to strike the 
allegations of the petition relative to equalization and com- 
parative values. These allegations seem to have been in 
the original petition upon which the case was heard here; 
(d) that the court overruled defendant’s demurrer. The 
petition seems to state a cause of action. No such objec- 
tion was made to it before. It was not changed on this 
trial, though the opinion in the case when here before, and 
the mandate sent to the district court in pursuance to the 
judgment, authorized amendments to the pleadings. Plain- 
tiff, not having amended its petition on a retrial, took 
chances on any penalty that might result from its failure 
to amend. 

The assessed valuation of the Masonic property for 1931 
was $8,500 for the lot and $26,500 for the building, or a 
total of $35,000 for both, as shown without dispute in the 
evidence; this as fixed by the evidence and without allow- 
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ing any exemptions. The valuation was made in 1930. 
There was no new valuation made in 1931. There is no 
record of the assessment of any mortgage on this property 
in 1931, as the county clerk testified on this trial. 

Section 2, art. VIII of the Constitution, provides that the 
legislature may, by general law, exempt property “owned 
and used exclusively for educational, religious, charitable 
or cemetery purposes, when such property is not owned or 
used for financial gain or profit to either the owner or 
user.” 

In section 77-202, Comp. St. 1929, the legislature has 
. provided for exemptions in the exact language quoted in 
the above paragraph. 

The use of property determines whether or not it is en- 
titled to be exempt from taxation. Young Men’s Christian 
Ass’n v. Lancaster County, 106 Neb. 105; Howse of the 
Good Shepherd v. Board of Equalization, 118 Neb. 489; 
Central Union Conference Ass’n v. Lancaster County, 109 
Neb. 106; St. Elizabeth Hospital v. Lancaster County, 109 
Neb. 104. 

That part of a building owned by a religious, charitable 
and educational institution, but leased and used by the 
tenant for business purposes, is not exempt from taxation. 
Young Men’s Christian Ass’n of Omaha v. Douglas County, 
60 Neb. 642; Young Men’s Christian Ass’n v. Lancaster 
County, 106 Neb. 105. In this last case cited it was said: 
“No reason appears why the taxing authorities cannot ar- 
rive at a just valuation of that portion of the building 
which is taxable, in its relation to the entire property, and 
assess the property in that amount.” 

In the case before us no attempt was made by the board 
of equalization to make any deductions from the assessed 
valuation. The trial court cut the assessed valuation from 
$35,000, on the entire property, to $25,000, not from 
$26,500 to $25,000, as suggested in the assignment of 
errors and argument by plaintiff. We are of the opinion 
that we should take the board of equalization’s assessed 
valuation of the whole property as ascertained from the 
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evidence, the Value of the part of the property leased by 
plaintiff and not actually used by it, rather than to esti- 
mate the value from the cost of the building and other 
elements upon which much time was spent. This valuation 
of the entire property cannot be complained of by plaintiff, 
because it seems reasonable; and the valuation ought not 
to be objected to by defendant because it deliberately fixed 
it, probably in comparison with the values it fixed on other 
property in full contemplation, not only of the need for 
revenue, but of the financial conditions of the time. The 
evidence shows the valuation not to be unreasonably ex- 
cessive when compared with others in the neighborhood. 

The evidence shows that no mortgage on plaintiff’s 
property was assessed for the year 1931. Indeed, it shows 
that no mortgages on any real estate in that county were 
assessed. It was the practice in all instances to fix the 
entire tax upon the real estate, with no separation of the 
taxable interest. This applied to all mortgaged real estate, 
whether owned and used by one ostensibly capable of 
claiming exemption or not. Further, the holder and owner 
of the mortgage on this property, originally for $105,000, 
was not made a party to this suit. On the whole, we are 
of the opinion the trial court did not err in holding that 
the mortgage did not affect the determination of the is- 
sues. 

The evidence is very lacking to allow a comparison of 
the rental value of the upper two floors and the lower two 
floors. Probably because the upper floors were not rented, 
the evidence did not show their rental values. The effect 
of the testimony of Howard R. McMichael, the contractor 
who erected the building, of A. F. Beeler, a ward assessor 
for the county and for the ward, and of E. W. Cross, who 
was the building inspector when the building was erected, 
is that the lower two floors should be valued at $9,275. 
This is based upon the total assessed value of the building 
and upon the comparative plainness of the construction of 
the two lower floors, upon the expensive steel construction 
for the roof, with arched ceilings, and upon the steel and 
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other construction for the elevators and stairs not a part 
of the lower floors. 

These opinions as to values of the two floors do not, of 
course, take into consideration the assessed value of the 
lot. This seems indisputably to be $8,500. It seems rea- 
sonable to attribute half of that value or $4,250 to each of 
the two floors, as the land was equally necessary to both 
units. This certainly cannot be objected to by the county 
as it gets more revenue that way, and we find no evidence 
and see no equity favoring the owner and calling for a 
greater percentage of the assessed value of the lot as an 
exempt item to be considered. 

Taking $26,500 as the total assessed valuation of the 
building and considering the testimony of the witnesses as 
producing $9,275 as the taxable value of the building; add- 
ing to this $4,250, as the taxable value of the lot, makes 
the total assessed value of the property $13,525. Under the 
record this seems reasonable and equitable to all parties. 

Other questions raised are overruled without express 
discussion. We expressly state that we do not pass upon 
the taxability of mortgages upon charitable, religious .or 
educational institutions, because not properly presented 
here. 

The judgment of the district court is reversed, with in- 
structions to modify the judgment so as to direct the entry 
of the assessable value of plaintiff’s interest in its property 
at $13,525. 

REVERSED. 


THELMA ROBERTS, APPELLANT, V. GEORGE H. ROGERS, AP- 
PELLEE. 


FILED JUNE 14, 1935. No. 29263. 


1. Landlord and Tenant: CAVEAT Emptor. In the absence of express 
contract to the contrary, a tenant takes demised premises as he 
finds them, and there is no implied warranty by the landlord 
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that they are safe or fit for occupancy. The rule of caveat 
emptor applies. 


2: “LATENT DEFECT.” The term “latent defect” may be 
properly defined as “a defect which reasonably careful inspection 
will not reveal; one which could not have been discovered by 
inspection.” 36 C. J. 956. . 

3. Duty of LANDLORD. A landlord ordinarily is under 


no duty to change the visible form and mode of simple con- 
struction of leased premises in order to make them safe for his 
tenant, nor is he bound to remove obvious sources of danger; 
as to these the tenant assumes the risk. 

4, Evidence examined, and held to support the order of the trial 
court directing a verdict for defendant, and the judgment entered 
thereon. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BRoADY, JUDGE. Affirmed. 


Chambers & Holland, for appellant. 


Peterson & Devoe, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY, 
PAINE and CARTER, JJ. ; 


EBERLY, J. 

This is an action brought by Thelma Roberts to recover 
damages for personal injuries sustained by her on or about 
November 17, 1932, when, as alleged in her petition, she 
was struck by a falling trapdoor in a house owned by de- 
fendant Rogers, and in which she was a tenant. She fur- 
ther alleged that, on the day referred to, she “had occasion 
to descend a stairway leading into the cellar of said house, 
and which is reached by means of a trapdoor located in the 
floor of said house just off the dining room; that before 
descending, plaintiff raised said trapdoor as far as was 
possible and commenced her descent into said basement; 
that * * * said trapdoor fell over upon her,” causing the 
injuries of which she complains. Plaintiff also charged 
that this accident was due to the following defects in the 
leased premises: “A wabbly and unsteady stairway which 
shook when persons walked upon it, causing said trapdoor 
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to fall from the vibration from said stairs; that said trap- 
door was defective in that no hook for it was maintained 
to prevent it from falling ;’’ and as to the alleged defects in 
said premises, of which the defendant was thus charged 
with actual knowledge, the language of the petition is that 
the defendant, “at the time of the accident, was aware and 
for some time had been aware of the defective condition of 
the trapdoor and the steps, and particularly the first two 
steps above the basement floor, which were broken com- 
pletely out.” 

On the other hand, the defendant’s answer, admitting 
the ownership and leasing of the premises involved, by 
general denial traverses all of plaintiff’s allegations of fact 
not specifically admitted; and, as an affirmative defense, 
pleads contributory negligence on the part of plaintiff. 

Upon the trial, at the conclusion of plaintiff’s evidence, 
the defendant moved for an instructed verdict in his be- 
half, on the following grounds, in substance: (1) That the 
evidence was insufficient; (2) that the defects in the 
premises, complained of, were as obvious and evident to 
plaintiff as to defendant, and were not “latent;” (3) con- 
tributory negligence on part of the plaintiff. This motion 
was sustained, and from the order of the trial court over- 
ruling her motion for a new trial, plaintiff appeals. 

All parties to this appeal concede the applicable legal 
principles to be, in part: “If there be any testimony before 
the jury by which a finding in favor of the party on whom 
rests the burden of proof can be upheld, the court is not at 
liberty to disregard it and direct a verdict against him. 
In reviewing such action, this court will regard as conclu- 
sively established every fact which the evidence proves or 
tends to establish, and if, from the entire evidence thus 
construed, different minds might reasonably draw different 
conclusions, it will be deemed error on the part of the trial 
court to have directed a verdict thereon.” Bainter v. Ap- 
pel, 124 Neb. 40. See, also, In re Estate of Hoagland, 126 
Neb. 377. 

That this jurisdiction is committed to the following 
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view: “The rule of caveat emptor applies to leases of real 
estate, and, in the absence of warranty, deceit, or fraud on 
the part of the lessor, the lessee cannot recover for person- 
al injuries received through latent defects therein, of which 
the lessor had no knowledge at the time of making the 
lease, and which were as patent to the lessee as to the les- 
sor.” Davis v. Manning, 98 Neb. 707. 

It may be said that this pronouncement was reaffirmed 
in Rankin v. Kountze Real Estate Co.,101 Neb. 174. The 
gist of the opinion in the Rankin case emphasizes the con- 
clusion that, in an action against the landlord for injuries 
sustained by the tenant, the latter must show that the for- 
mer had actual knowledge of the defects. 

In Davis v. Manning, supra, Sedgwick, J., dissenting, 
_ states his views, as follows: “In this country the courts 
have generally applied the rule of caveat emptor between 
landlord and tenant about the same as the rule is applied 
between vendor and purchaser. That rule is that the land- 
lord is not liable for ‘latent’ defects which the tenant has 
equal opportunity to observe. ‘It is not his duty to search 
for defects, and if the defect is easily discoverable he need 
not mention it.’ But ‘if he knows of a defect which is 
likely to produce injury, the nature of which is such that 
careful examination by the tenant would not disclose it, he 
must notify the tenant of it.’ Note to Hines v. Willcox, 96 
Tenn. 148, in 34 L. R. A. 824, 827. This seems to be the 
universal rule, as it is between vendor and purchaser. 
When can it be said that the landlord knows of defects? 
Does this mean that he must have personally seen and ex- 
amined the defect? I think that the majority opinion goes 
so far as to so hold. If some one else had seen and ex- 
amined the defect and had suggested it to the landlord, the 
landlord could not have been said to know of it, as defined 
in the majority opinion.” 

In this connection, it will be noted that in Davis v. Man- 
ning, 98 Neb. 707, this court expressly overruled para- 
graph 3 of the syllabus: of the same case reported in 97 
Neb. 658, which declared the rule, as to latent defects in 
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leased premises, to be that liability attached “if a landlord 
rents a house in a dangerous condition, and knows at the 
time, or ought to know from facts within his knowledge, 
that it is dangerous, and such dangerous condition is not 
known to the tenant.” (Italics ours.) 

In other words, in this jurisdiction, by legislative action 
(Comp. St. 1929, sec. 49-101), we have adopted the com- 
mon law of England as governing the relation of landlord 
and tenant. 

As applicable and not inconsistent with the federal Con- 
stitution, with the organic laws of this state, or with sub- 
sequent legislative enactments, the common-law rules here 
controlling, as applied to the facts in the instant case, are 
as follows: 

In the absence of express contract to the contrary, a _ 
tenant takes demised premises as he finds them, and there 
is no implied warranty by the landlord that they are safe 
or fit for occupancy. The rule of caveat emptor applies. 
16 R. C. L. 777, sec. 271; 36 C. J. 204; Hatzis v. United 
States Fuel Co., 82 Utah, 38; Miller v. Vance Lumber Co., 
167 Wash. 348; Gray v. Pearline, 328 Mo. 1192; Davis v. 
Manning, 98 Neb. 707; Rankin v. Kountze Real Estate Co., 
101 Neb. 174. 

In the absence of contract, no duty to repair leased 
premises devolves upon the landlord, but, on the contrary, 
the relation of landlord and tenant devolves that duty upon 
the tenant. Whitehead v. Comstock & Co., 25 R. I. 423; 16 
R. C. L. 1030, sec. 552. 

A landlord is under no duty to change the visible form 
and mode of construction of leased premises in order to 
make the premises safe for his tenant, nor is he bound to 
remove obvious sources of danger; as to these the tenant 
assumes the risk. Andrews v. Williamson, 193 Mass. 92; 
Miller v. Hooper, 119 Me. 527. 

A landlord is not liable to his tenant for any defects 
existing in the demised premises at the time of the lease 
‘that are perceptible to the senses or that can be discovered 
‘by reasonable inspection or examination. Doyle v. Union 
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P. R. Co., 147 U. S. 418; Keates v. Earl of Cadogan, 10 
C. B. (Eng.) 591; Woods v. Naumkeag Steam Cotton Co., 
184 Mass. 857; Berlin v. Wall, 122 Va. 425; Hines v. Will 
coz, 96 Tenn. 148; Booth v. Merriam, 155 Mass. 521; Bowe 
v. Hunking, 1385 Mass. 380. 

The facts set forth in the evidence now before us, viewed 
in the light of the principles thus outlined, further limit 
the present inquiry to the question of whether or not the 
defects complained of are latent defects, or are obvious, 
patent defects. 

A “defect” may be defined as ‘fa want or absence of 
something necessary for completeness or perfection; a lack 
or absence of something essential to completeness; * * * a 
deficiency in something essential to the proper use for the 
purpose for which a thing is to be used.” 18 C. J. 458. 

The term ‘latent defect,” in the light of the foregoing 
definition of “defect,” may be properly defined as “a defect 
which reasonably careful inspection will not reveal; one 
which could not have been discovered by inspection.” 36 
C. J. 956. 

As to the evidence in the instant case: Benjamin B. 
Gardner, called as a witness for plaintiff, testified, on 
cross-examination, on the subject of this cellar-way, as 
follows: “Q. Did you, when you talked with Mr. Rogers 
about the condition of that stairway, point out to him 
what you considered the trouble was? A. No. Q. Did you 
consider the thing you had in mind in making the stairway 
defective evident to any one who would look to see? A. I 
always knew those steps were originally constructed faulty, 
contrary to the rules of good carpentering. * * * Q. What- 
ever was wrong there you considered Mr. Rogers could see 
' without it being pointed out to him, didn’t you? A. Yes, 
sir. Q. Or any one else could see and observe for them- 
selves the condition of that entire cellar-way? A. Yes, sir. 
* * * Q. As far as you know there has been no change? 
A. I saw that door about six months ago and I did not see 
any changes. * * * Q. Do you remember telling him you 
could not account for the way that door had fallen down 
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unless something behind it after you made the test Mr. 
Rogers asked you to make. A. I told him a draft would 
possibly do it or slight vibration, and then I told him the 
door stood too straight up. The door stood just,—well, 
when it is leaned clear back against that south wall it 
stands at an angle, I presume, of about 90 degrees.”” This 
witness also testified that, when the trapdoor was opened 
up and pushed back, “it didn’t go more than six inches out 
of perpendicular to reach the wall.”’ And further: “Q. And 
when this door is open and leaned up against the south 
wall of that room it is standing at an angle of how many 
degrees? A. Well, I don’t want to pretend to be so exact 
about it, but I should say about 90 degrees. You take the 
average angle roof, it is about 45 degrees, and then double 
that and that gives an idea about how straight it stands 
up and down.” 

Deacon R. Gardner, a witness produced by plaintiff, testi- 
fied on direct examination, with reference to the condition 
of the trapdoor and stairway leading to the basement of 
the house, that he was familiar with it, and, “Q. Gone up 
and down it several times in your life? A. Yes, sir; I have 
been up and down it many times. IJ was always careful. I 
was aware that door was always faulty.” And, on cross- 
examination: “Q. Do you know what the distance is be- 
tween the south edge of the trapdoor and the south wall of 
the closet? A. I would say it was about five inches; it is 
not very much. Q. So that when the door was laid back 
against the south wall it would be off perpendicular at 
. least four and a half or five inches; that would be true, 
wouldn’t it? A. It would be off a little. It would not go 
over far enough to give it enough advantage to stay there. 
Q. Now in order for that door to fall it would have to be 
left so that the upper part of the door was not over against 
the south wall of the closet, that is true, isn’t it? A. Well, 
I could not hardly say to that because I was always sure 
that I had it over and it almost hit me a couple of times.” 

Expert witness Taylor, a contractor and builder, pro- 
duced by plaintiff, testified, after an examination of the 
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pictures of the trapdoor and stairway, that they were of 
simple construction, but not built according to the accepted 
manner, and were dangerous, and that any individual with 
fairly good eyesight could see just exactly how the trap- 
door opened and how it leaned against the wall of the 
building. 

As indicated by the foregoing excerpts, the evidence in 
the record, as an entirety, discloses that, so far as defects 
alleged in the petition were concerned, the dangerous con- 
dition actually inhered in the construction of the trapdoor, 
and became such as and when subjected to the natural law 
of gravitation. As leaned against the wall, in an almost 
vertical position, this trapdoor with the supporting wall 
formed an unstable figure with a base of approximately 
five inches. It was thus apparent to any observer that 
whenever the center of gravity of the trapdoor, by a move- 
ment thereof, no matter how occasioned, fell without the 
five-inch base, the trapdoor was bound to descend. The 
fact that there had been no hook provided to secure it was 
equally obvious. 

The inspection of the exhibits in the record leads to the 
same conclusion, which is reinforced by the evidence set 
out herein, viz., that the defects occasioning the accident 
were obvious and discoverable by a proper inspection. 
Therefore, they may not be considered as “latent defects,” 
but rather as defects due wholly to apparent errors in the 
origina] construction. 

The controlling principle in this case appears to be the 
following: A landlord is ordinarily under no duty to 
change the visible form and mode of simple construction 
of leased premises in order to make the premises safe for 
his tenant, nor is he bound to remove obvious sources of 
danger; as to these the tenant assumes the risk. 

It follows that the order of the trial court directing a 
verdict for the defendant was correct, and its judgment 
thereon is 

AFFIRMED. 
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LEONARD A. REEDER, APPELLEE, V. KIMBALL LAUNDRY ET 
AL., APPELLANTS. 


FILED JUNE 14, 1935. No. 29526. 


1. Master and Servant: INDEPENDENT CONTRACTOR. An independent 
contractor is one who renders the service in the course of an 
independent occupation, representing the will of his employer 
only as to the result of the work, and not as to the means by 
which it is accomplished. 


2. “There is no hard and fast rule by which to 
decide ahother one is an employee or an independent contractor, 
but that relation must be determined from all the facts in each 
particular case.” Showers v. Lund, 123 Neb. 56. 

3. ; One who contracts to haul coal from railroad 


cars to the employer’s coalbins, furnishing his own truck, appli- 
ances and labor, at 55 cents a ton payable after each car-load is 
hauled; who may perform the work himself or hire others to 
do it; who has a right to hire and discharge his assistants, fix 
their wages and hours of labor and is liable for their compen- 
sation; and who has the power to direct when, where and how 
the detail of the work shall be performed is, within the mean- 
ing of the workmen’s compensation law, an independent con- 
tractor, and not an employee. 


APPEAL from the district court for Gage county: 
FREDERICK W. MESSMORE, JUDGE. Reversed and dismissed. 


Sackett & Brewster and Dean R. Sackett, for appellants. 
Killen & Van Borkum, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and. 
CARTER, JJ., and RYAN, District Judge. 


CARTER, J. 

This is a suit under the workmen’s compensation law. 
The plaintiff, Leonard A. Reeder, recovered an award be- 
fore the compensation commissioner from which an appeal 
was taken to the district court. From a decree in favor of 
the plaintiff, the defendant brings the case to this court on 
appeal. 

The only question involved is whether the plaintiff was 
an employee of the defendant or an independent con-- 
tractor. 
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The plaintiff sustained a broken wrist in cranking his 
truck while hauling coal for the defendant. The evidence 
shows that for eight or nine years prior to the injury the 
plaintiff had done general draying and hauling for the de- 
fendant, including the hauling of coal, salt and trash. 
Plaintiff received 55 cents a ton for hauling coal, he fur- 
nishing his-own truck and employing what extra help he 
required. The evidence was that whenever a car of coal 
arrived on track the plaintiff was called, informed of that 
fact and told where to put the coal. When the car was un- 
loaded plaintiff was given a check for the full amount due 
him. The testimony shows that plaintiff hauled for other 
persons when not doing dray work for the defendant. 
Plaintiff contends that he was at all times under the abso- 
lute control of defendant while doing the work. We think 
that a fair interpretation of the evidence is that defendant 
directed plaintiff where to put the coal and saw to it that 
the contract was carried out as agreed. The plaintiff con- 
trolled all the details of the work. He determined the 
hours he should work, selected and paid his own helpers, he 
could haul the coal himself or employ others, and could 
work for others whenever he desired. After a car of coal 
was unloaded the defendant was under no obligation to 
give him work and he was under no obligation to work for 
the defendant. After plaintiff was employed to unload a 
car of coal, we believe, after a reading of the evidence, 
that he could not be discharged without liability on the 
part of the defendant. The only recourse defendant had 
‘was to refrain from engaging him in further jobs. 

“The true test of a ‘contractor’ would seem to be, that 
he renders the service in the course of an independent oc- 
cupation, representing the will of his employer only as to 
the result of his work, and not as to the means by which 
it is accomplished. * * * In actual affairs an independent 
contractor generally pursues the business of contracting, 
enters into a contract with his employer to do a specified 
piece of work for a specific price, makes his own subcon- 
tracts, employs, controls, pays and discharges his own 
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employees, furnishes his own material and directs and con- 
trols the execution of the work. Where these conditions 
concur there is, of course, no difficulty in determining his 
character as such. It is only where one or more of them 
is lacking that a question arises. The one indispensable 
element to his character as an independent contractor is 
that he must have contracted to do a specified work and 
have the right to control the mode and manner of doing 
it.” 1 Shearman and Redfield, Law of Negligence (6th 
ed.) 395, sec. 164. 

In Potter v. Scotts Bluff County, 112 Neb. 318, this court 
said: “In the instant case it will be observed that the con- 
tract did not require the work to be performed by the con- 
tractors, but they might employ others to perform the 
work. No particular time was stipulated within which the 
work should be performed. The contractors or their em- 
ployees could work to suit their own convenience; keep 
their own time; determine during what hours they should 
perform the work; determine what days they should or 
should not work; determine whether the gravel should be 
hauled by teams or motor trucks; determine the size of the 
loads and have control over all of the details of performing 
the labor. They were at liberty to hire as many men as 
they saw fit. They might have completed the work within 
a week or might have taken 60 to 90 days in which to do 
it. They were at liberty to determine the wages they 
would pay to the hired men, the price they would pay for 
teams, and were to furnish their own tools and equipment. 
On the other hand, while the contract specified that the 
work should be done subject to the instruction of the coun- 
ty highway commissioner, it is apparent that his only con- 
cern, or the county’s concern, was in seeing that the proper 
kind and amount of gravel was evenly distributed over the 
highway. The county had no control over the men; could 
not hire or discharge them; could not determine the num-. 
ber who should be employed; could not determine how 
many teams should be operated; could not determine the 
hours of labor, the size of loads, or any of the other de- 
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tails. Under the circumstances, we are clearly of the 
opinion that plaintiff was not an employee of the county, 
but was an independent contractor.”’ While we realize that 
the issue as to whether a workman is an employee, as dis- 
tinguished from an independent contractor, should be de- 
termined from all the evidence, rather than from any par- 
ticular feature of the employment, yet we feel that the 
above case has particular force in its application to the 
case at bar. 

The rule that the relationship should be determined from 
all the evidence was well expressed in Showers v. Lund, 
123 Neb. 56, as follows: “There is no hard and fast rule 
by which to decide whether one is an employee or an inde- 
pendent contractor, but that relation must be determined 
from all the facts in each particular case.” 

The plaintiff contends that the defendant, in instructing 
the plaintiff where to get the coal, where to put it and how 
to approach the coalbins, exercised such control as would 
make plaintiff an employee. In the case of Petrow & Gian- 
nou v. Shewan, 108 Neb. 466, this court said: “The giving 
of such instructions by the defendants, however, would not 
be inconsistent with the relationship of the plaintiff 
toward them as an independent contractor, since, were he 
an independent contractor, the defendants would have had 
the right to instruct him as to what had to be done, so as 
to secure the fulfilment of their contract. This could be 
and was done in this case, without in any way interfering 
with the plaintiff’s right to perform the contract in what- 
soever manner or by what method he chose.” The evidence 
in this case clearly sustains the claim of the defendant that 
the instructions given were those necessary only to secure 
the fulfilment of the contract. 

In Norton v. Day Coal Co., 192 Ia. 160, the applicant 
owned a team and wagon with which he carried on a haul- 
ing business; the defendant, a coal company, engaged the 
applicant on such occasions as he applied for work and the 
company had coal to haul; the applicant was paid by the 
load, could discontinue work whenever he liked, could haul 
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coal for competitors of the company, and the company 
could not discharge him, but could merely decline to give 
him further employment; the applicant had complete con- 
trol over the manner of doing the work, being responsible 
only for the ultimate result of properly delivering the coal 
to such consignees as the foreman of the company directed. 
The court held the applicant to be an independent con- 
tractor, and not an employee, the court saying: “Norton is 
not an employee, within the act, because there was no 
right to discharge him, and the right to discharge for mis- 
conduct or disobedience is an essential test. * * * There 
was no right to discharge, because, as said, claimant had 
virtually the status of a drayman. Plaintiff could not tell, 
when he came, whether he would get any work. He was 
not obliged to accept any that was offered. He was at all 
times at liberty to haul for others, rather than defendant. 
The most that could be done was to refrain from giving 
him coal to deliver. The only power the defendant had 
was to elect whether he should be given work, and how 
long it should continue. There was the right to interrupt 
or terminate the contract, but not to discharge.” The 
plaintiff in the case at bar was a drayman engaged in an 
independent occupation as such. Under all the evidence 
and circumstances of this case, we are of the opinion, and 
so hold, that plaintiff was an independent contractor, 
rather than an employee. 

The plaintiff relies upon Showers v. Lund, supra, and 
Cole v. Minnick, 123 Neb. 871. In Showers v. Lund, supra, 
it is clear that the employer had full control over the de- 
tail of the work and that plaintiff was devoting his entire 
time to the business of the employer. The fact that plain- 
tiff in that case was paid by the number of yards of gravel 
that he hauled becomes less important when it appears 
that the details of the method of accomplishing the purpose 
of the employment were under the control of the employer. 
It is also apparent that the plaintiff in that case did not 
agree to perform a specific piece of work or to complete a 
specific job. In Cole v. Minnick, supra, the court in the 
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opinion concluded that the right to supervise and direct the 
work remained with the employer and that the employer 
had the right to terminate the employment without lia- 
bility. These tests, if supported by the evidence, would 
sustain the finding that the workman was an employee. 
The court, however, in their opinion say that the case upon 
its facts is a border line case. To say the least, from the 
facts set out in the opinion, this case has extended the rules 
of law of this state to the very maximum in holding the 
plaintiff to be an employee, instead of an independent con- 
tractor. Under the evidence in the case at bar, neither of 
these cases can sustain the contention of plaintiff. In the 
final analysis, the plaintiff was a drayman, engaged in an 
independent occupation as such. His contract was to per- 
form a certain specific job, using his own equipment, hir- 
ing his own assistants, and directing the detail of the work. 
After the job was completed, he was paid for the whole 
job, irrespective of the time taken or the number of men 
hired to complete it. In carrying out this arrangement, 
his status is fixed as that of an independent contractor. 

In our opinion, no other finding than that the plaintiff 
was an independent contractor can be sustained. Where 
the evidence clearly shows, without question, that the 
claimant under the workmen’s compensation law is in fact 
an independent contractor, and not an employee, a con- 
trary finding by the trial court cannot be sustained. 

The judgment of the district court is reversed and the 
cause dismissed. 

REVERSED AND DISMISSED. 
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2. Charities: DEVISE: CHARITABLE TRUST. The will under con- 
sideration devised real estate to the Evangelical Lutheran 
Synod of Ohio, a nonresident corporation, to be used as fol- 
lows: “One-third of this gift shall be used for the education of 
students of theology at its schools, who have no money to pay 
for their attendance at school; one-third for the repairs of its 
schools, and the other third for foreign missionary work.” Held, 
that the will created a valid charitable trust. 

: : A court of equity will not permit 
a paligious or ehaninele trust, created by will, to fail because 
the trustee named is incompetent to take title to real estate in 
this state, but will appoint a competent trustee to administer 
the trust. 
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Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY and 
PAINE, JJ., and MuNpbDAyY, District Judge. 


Munpay, District Judge. 

Frederic W. Smith died testate in 1931, leaving a 
widow, Emma M. C. N. Smith, and brothers, sisters, nieces 
and nephews, as his heirs. He owned a considerable estate, 
and the title to his real estate is in dispute in this action. 
The widow died intestate in 1932, leaving as her heirs her 
brothers and sisters, who are plaintiffs in this action. The 
will of Frederic W. Smith has been duly probated and all 
debts, allowances and expenses of administration of his 
estate have been paid, and the estate is now ready for dis- 
tribution and for partition. 

The will of Frederic W. Smith provides in part as fol- 
lows: 

“All the residue of my estate, ‘ear personal and mixed 
property, wherever it may be found, and of whatsoever 
it may consist, I give, devise and bequeath unto the Ger- 
man Evangelical Lutheran Synod of St. Louis, Ohio, and 
other states, and its heirs, to be used by said society as 
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follows: One-third of this gift shall be used for the edu- 
cation of students of theology at its schools, who have no 
money to pay for their attendance at school; one-third for 
the repairs to its schools and the other third for foreign 
missionary work.” 

The plaintiffs bring this action to quiet title to said real 
estate in them and the heirs of Frederic W. Smith and ask 
for an accounting and partition of said real estate and for 
general equitable relief. The plaintiffs allege in their peti- 
tion that said Synod was at the time the will was made and 
at all times a foreign corporation and not incorporated 
under the laws of Nebraska, and is incompetent to take 
the title or the beneficial interest in said real estate, and 
that said attempted devise is a nullity and the title to said 
real estate belongs to plaintiffs and the heirs of Frederic 
W. Smith as an undevised estate. 

For answer to the petition, the appellant Synod alleges 
that said Frederic W. Smith devised in said will his real 
estate in trust for certain religious and charitable pur- 
poses, and that it is a corporation not incorporated under 
the laws of Nebraska, and that it is organized for religious 
purposes to carry on a religious work, including the main- 
taining of schools for the education of candidates to the 
ministry and students of theology, and that some of such 
students are indigent and that the expense of their educa- 
tion must be paid by the defendant or persons interested 
in the work of the Synod, and that said defendant main- 
tains schools for the education of teachers of parochial 
schools, and to carry out this purpose that defendant 
erects, maintains and operates schools, and that said de- 
fendant supervises and conducts a missionary work in this 
country and in foreign countries and carries on generally 
the work of church organizations, and that the benefici- 
aries of the service and the work of said Synod are an 
uncertain and indefinite class until they have been selected 
by the board in charge of such work or services, or by 
the triennial meeting of the Synod, to be such beneficiaries. 
The defendant prays that the court find and decree 
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that said will established a charitable trust for the above 
purpose, and that the court find and decree that the Synod 
is incompetent to take as a trustee for said purposes. and 
trust, and that the court name a trustee to carry out said 
purposes and trust. 

Trial was had to the court and evidence was introduced 
showing the amount of funds in the hands of the executor, 
and the articles of incorporation, constitution and by-laws 
of the Synod. 

The objects of the Synod are stated in article 2 of the 
articles of incorporation filed in the state of Missouri as 
follows: : 

“The object of this association shall be to unite in a 
corporate body the members of the Evangelical Lutheran 
Church who remain true to, and acknowledge as a true 
exhibition of sound Christian doctrine, the Book of Con- 
cord of the year of our Lord fifteen hundred and eighty; 
to receive, acquire, hold, manage, and control the real and 
personal property and franchises which may hereafter be 
acquired by this corporation and such as have heretofore 
been obtained and are now held by different educational 
corporations, under its direction and for its advancement, 
-and to continue and perpetuate the good work of dissemi- 
nating the Gospel throughout the world.” 

In the constitution of the Synod the objects are stated 
as follows: 

“1. The conservation and promotion of thé unity of the 
true faith (Eph. 4, 3-6; 1 Cor. 1, 10) and a united defense 
against schism and sectarianism (Rom. 16, 17) ; 

“2. The joint extension of the Kingdom of God; 

“3. The training of ministers and teachers for service 
in the Evangelical Lutheran Church ; 

“4, The publication and distribution of Bibles, church- 
books, school-books, religious periodicals, and other books 
and literature; 

“5. The endeavor to bring about the largest possible 
uniformity in church-practice, church-customs, and, in 
general, in congregational affairs; 
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“6. The furtherance of Christian parochial schools, and 
of a thorough instruction for confirmation ; 

“7, The supervision of the ministers and teachers of 
the Synod with regard to the performance of their official 
duties ; 

“8. The protection of pastors, teachers, and congrega- 
tions in the performance of their duties and the mainte- 
nance of their rights.” 

The trial court found that the appellant Synod had no 
interest in the real estate and quieted the title of the same 
against the appellant and in the plaintiff and appointed a 
referee to sell the real estate. This appeal was taken by 
the Synod from said decree. 

It is an established principle of the courts of this state to 
carry out the intent and purpose of the testator where the 
same are within the rules of law. In this case the inten- 
tion of the testator is plain and undisputed and ought to be 
carried out, unless to do so would violate some positive rule 
of law. 

The appellant Synod contends: 

1. That the will establishes a religious and charitable 
trust. 

2. That, if the trustee is incompetent to take such’ a 
trust, a court of equity will appoint a trustee to carry out 
the purposes of the trust. 

8. That the beneficiary of the trust is not the Synod, 
but those mentioned in the will who are ultimately to re- 
cover the benefits, and that section 76-502, Comp. St. 1929, 
has no effect on such a beneficiary of a charitable devise. 

The appellees contend: 

1. That under the will the Synod is the title holder and 
beneficiary, and that said statute prohibits it from receiv- 
ing the devise, and that the heirs take the same. 

2. That, when a devise is devised to a corporation for 
the objects for which the corporation is organized, it is 
then a devise to the corporation itself, and that there is in 
such a case no separation of the legal from the beneficial 
enjoyment of the estate, and that such a separation is 
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necessary in a public or charitable trust in order that the 
beneficiary may demand its performance. 

In the instant case a charitable or religious trust is es- 
tablished. 5 R. C. L. 291, sec. 2, defines such trust: 

“But it is certain that in legal parlance the word 
‘charity’ has a much wider significance than in common 
speech. Probably the most comprehensive and carefully 
drawn definition of a charity that has ever been formu- 
lated is that it is a gift, to be applied consistently with 
existing laws, for the benefit of an indefinite number of 
persons, either by bringing their heirs under the infiuence 
of education or religion, by relieving their bodies from 
disease, suffering, or constraint, by assisting them to es- 
tablish themselves for life, or by erecting or maintaining 
public buildings or works or otherwise lessening the bur- 
dens of government. It is immaterial whether the purpose 
is called charitable in the gift itself, if it is so described 
as to show that it is charitable in its nature.” 

At 11 C. J. 316, is the following language: 

“Gifts for schools and scholars * * * and gifts for the 
advancement of learning and science * * * are regarded 
as charities. Gifts of this nature * * * have been re- 
garded by the courts of this country with special favor.” 
Also, at page 320: ‘‘Both before and since the enactment 
of the statute of 43 Elizabeth, it has been and is a general 
rule that a gift for a religious purpose is one for a chari- 
table purpose.” 

In De Camp v. Dobbins, 29 N. J. Eq. 36, the definition 
is given as follows: “A religious purpose is a charitable 
purpose.” : 

In Hitchcock v. Board of Home Missions, 259 Ill. 288, 
the gift was to “Home Missions and Foreign Mission and 
for education of poor children,’ and was held by the 
Illinois court to be a charitable trust, and the selection of 
the particular beneficiaries should be left to the trustee ap- 
pointed by the court, since none was appointed in the will. 

In In re Estate of Douglass, 94 Neb. 280, real estate was 
devised to the First Congregational Church at Seward, 
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Nebraska, to be used by said church society as a parson- 
age. This court held that the gift by will of a parsonage, 
together with the lots upon which it is situated, is a do- 
nation to a public charity and was a gift to a charitable 
purpose. 

In Elliott v. Quinn, 109 Neb. 5, the testator by will pro- 
vided that his real estate should become a part of the school 
fund of Clay county. The contestants argued that there 
is no fund in which the proceeds of the sale of the land 
might be placed, and that the devise is vague, uncertain 
and impossible of performance. It was also argued that 
the will lacked a fixed beneficiary and the use is indefinite. 
This court said: “We do not think defendants’ argument 
is sound. The object of the devise is charitable, and the 
property devised is certain and definite and the beneficiary 
is certain and definite as to the class.” 

In In re Estate of Secrest, 109 Neb. 431, the will left 
certain property to his executor for the purpose of build- 
ing and maintaining a public library in Hebron, Nebraska, 
and directed that certain funds be paid to the directors of 
the city public library association. In the opinion this 
court said: “Such an institution falls within the class of 
public charities, which are favorites of the court (citing 
authorities). To hold otherwise would defeat the benef- 
icent intention and desire of the maker of the will. This 
we will not do unless compelled thereto by manifest de- 
fects in the will, or illegality in its execution.” 

In In re Estate of Nilson, 81 Neb. 809, there was a be- 
quest by a testator, who was a native of an island of Nor- 
way, to a church congregation of the island, which body 
is by the laws of that Kingdom capable of receiving such 
bequest, of a sum of money to be invested, and the income 
therefrom distributed annually ‘to worthy and needy serv- 
ant girls and the widows and orphans of deceased sailors 
and fishermen who are not a public charge,” and appoint- 
ing three parish officers to carry out the provisions of the 
bequest. This court held that the will created a charitable 
trust, and is sufficiently definite as to its object, the trustee 
and beneficiary, so that it would be upheld. 
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Section 6273, Rev. St. 1918, before it was amended, read 
as follows: “Nonresident aliens and corporations not in- 
corporated under the laws of the state of Nebraska are 
hereby prohibited from acquiring title to or taking or 
holding any lands or real estate in this state by descent, 
devise, purchase or otherwise.” 

In 1921 (Laws 1921, ch. 142) the above section was 
amended and is now as follows: “Aliens and corporations 
not incorporated under the laws of the state of Nebraska 
are hereby prohibited from acquiring title to or taking or 
holding any land, or real estate, or any leasehold interest 
extending for a period for more than five years or any 
other greater interest less than fee in any land, or real 
estate in this state by descent, devise, purchase or other- 
wise.”’ Comp. St. 1929, sec. 76-502. 

It is the public policy of this state under the above 
statute that it is unlawful for either a private or charitable 
corporation not organized in this state to take the fee title 
or to act as trustee for another. 

In 1918 this court had before it the case of Gould v. 
Board of Home Missions, 102 Neb. 526, wherein the tes- 
tatrix devised to a foreign corporation certain real estate 
“to be appropriated and applied for the use and benefit of 
the Woman’s Board of Home Missions of the Presbyterian 
Church in the United States of America.” The lower court 
held this provision in the will void, and the title was 
quieted in the heir at law to the real estate devised. On 
appeal to this court this decree was reversed. The heir 
contended, as is contended by the appellees here, that the 
statute prohibited such foreign corporation from taking or 
holding real estate in Nebraska, and that the title vested 
in the heir, and that a charitable trust was not created. 
The syllabi of this court in that case on this question are 
clear and unequivocal and we can do no better than to 
quote part of them: 

“Under section 6278, Rev. St. 1918 (section 76-502, 
Comp. St. 1929), corporations not incorporated under the 
law of the state of Nebraska are prohibited from taking 
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or holding lands in this state in trust for the use and bene- 
fit of another.” 

“The will under consideration devised to the defendant, 
a foreign corporation, the real estate in controversy ‘to be 
appropriated and applied for the use and benefit of the 
Woman’s Board of Home Missions of the Presbyterian 
Church in the United States of America.’ Held, that the 
quoted words denote a charitable trust or use for a re- 
ligious purpose, the beneficiaries of which are uncertain 
and indefinite until they are selected or appointed to be 
the particular beneficiaries of the trust for the time being. 

“A valid charitable trust created by will will not be per- 
mitted to fail because the trustee named therein is incom- 
petent to take title to the real estate, but the court will 
appoint a competent trustee.” 

So it is clear that in this state a foreign corporation 
cannot take title to real estate, nor act as trustee. After 
reaching the above conclusion the court in the Gould case 
states as follows: “It follows that the trustee cannot take. 
Does it also follow that the will is void, and that the trust 
or use intended must fail?” This question was answered 
in the negative. It is now for us to determine what, if 
any, is the effect of the amendment to the statute in 1921 
as to whether or not the court shall appoint a trustee to 
carry out the purpose of a charitable and religious trust, 
when the trustee is a foreign corporation, and therefore 
incompetent to act. The appellees urge in their brief that 
said amendment to the statute overcame the effect of the 
decision in the Gould case, where the court appointed a 
trustee to carry out such devise. In the Gould case there 
was no attempt to give the foreign corporation beneficial 
use, but only the legal title as trustee. This was prohibited 
under the statute. By the amendment to the statute, a 
foreign corporation was prohibited from holding, not only 
the fee title, but any interest greater than a five-year lease 
or any other greater interest less than fee title. But in 
the instant case the Synod does not receive any title or in- 
terest of any kind. There is no attempt to give the bene- 
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ficial interest to the Synod, the disqualified corporation, 
but the testator attempted to give the Synod the legal title, 
as trustee to hold and administer it for the cestuis que 
trustent, who in this case are an indefinite number of per- 
sons, who own the beneficial interest or use. So we think 
that the amendment of the statute in no way changed the 
force of the holding of this court in the Gould case. The 
ultimate beneficiaries of a charitable or religious trust are 
not affected by the amendment to the statute. If the tes- 
tator had given the real estate to the Synod without im- 
pressing upon it a charitable trust, the heirs would have 
taken it. But since the testator did not give the real es- 
tate in fee to the Synod, nor did it give the beneficial use 
to the Synod, but gave the legal title to the Synod to hold 
as a charitable trust, and the Synod is disqualified to act 
as such trustee, then this court is bound to follow the 
Gould case and provide for the appointment of a trustee. 

This holding of this court that equity will not permit a 
charitable trust to fail for want of a competent trustee, 
but will appoint a trustee to administer it, is in line with 
the great majority of holdings in other jurisdictions. 

Thus, in Burke v. Burke, 259 Ill. 262, the Illinois su- 
preme court held that a charitable trust was not invali- 
dated by reason of the fact that an unincorporated re- 
ligious society was made the trustee. In this case the gift 
was to a Catholic parish for the erection and support of a 
school to be erected and maintained by the parish, and a 
court of equity named a trustee to carry out the trust. In 
the opinion the following language applies with force to 
the instant case: “The original and inherent jurisdiction 
of courts of equity over charities, independent of the 
statute, is now recognized in most of the states. Virginia, 
Maryland and North Carolina are exceptions. In this state 
deeds made to a rector, church wardens and vestrymen of 
an unincorporated church for church purposes and to pay 
the salary of the rector were held not void for want of a 
grantee capable of taking the deed. * * * Where a gift is 
made to a charitable use and no donee is named or the 
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donee named is incapable of taking the property the gift 
will not fail, but a court of equity may appoint a trustee to 
carry out the charitable purposes.” 

5 R. C. L. 309, sec. 28, thus states the rule: “The va- 
lidity of a charitable trust is not affected by the inability 
or incapacity of the trustee to act, or by his refusal to do 
so. Thus when a charitable trust is repugnant to, or in- 
consistent with, the proper purposes for which the corpo- 
ration appointed as trustee was created, this furnishes no 
ground upon which to declare an otherwise unexception- 
able trust void. The corporation cannot be compelled to 
execute it, and the intervention of the proper court may be 
required to appoint a new trustee in order to enforce and 
perfect the trust; but a court of equity will enforce it, 
nevertheless.” 

In Hitchcock v. Board of Home Missions, 259 Ill. 288, 
there was a devise of the residue of the estate “to be equal- 
ly divided between Home Missions and Foreign Mission 
and for education of poor children.” The contestants, 
among other things, objected that the gifts are invalid be- 
cause no scheme or plan for carrying out the charity is 
presented by the testatrix, no trustee appointed by her, 
and no trust declared by the will; that the courts of that 
state have no power to exercise the prerogative rights of 
the king or parens patriz, and cannot, under the cy pres 
doctrine, appoint a trustee to receive gifts. The court in 
a well-reasoned opinion, citing many cases, held that, al- 
though no trustee is appointed with power to select the 
beneficiary from the class so designated, the trust will not 
for that reason fail, but will be administered by a trustee 
appointed by a court of chancery. The court also held that 
to sustain the gift to a charity does not require the exer- 
cise of any prerogative power of the nature sometimes 
exercised in England, but requires only the exercise of the 
ordinary jurisdiction of a court of chancery. This is the 
law of this state. In re Estate of Nilson, supra. 

The supreme court of Massachusetts in a comparatively 
late case reviews the authorities in Chase v. Dickey, 212 
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Mass. 555, in construing the will of Mary Baker Eddy, the 
founder of Christian Science. Mrs. Eddy devised the 
greater part of her estate in trust to the Northern Church 
so that the income could be used to repair certain build- 
ings and to promote the extending of Christian Science as 
taught by herself, and directed that the “Mother Church— 
the First Church of Christ, Scientist, in Boston, Massa- 
chusetts, in trust for the following general purposes * * * 
more effectually promoting and extending the religion of 
Christian Science as taught by me.” The devisee was not 
permitted under its charter to accept that amount of 
money, and the heirs claimed the devise was void. The 
court in overruling this contention say: 

“The facts disclosed on the record and appearing in the 
will do not lead to the conclusion that the intent of the 
testatrix was fixed on the donee named so profoundly that, 
if the donee fails, the gift fails. The purpose of the gift 
and the trustee are not so inextricably combined that they 
must stand or fall together. The support of a branch of 
the Christian religion being the declared purpose of the 
trust and this being a public charity, the gift will stand 
unless it appears that the discretion of the particular 
trustee named is of its essence. There is disclosed no ex- 
ceptional reliance upon the particular corporation named 
beyond that which appears commonly. The establishment 
of the trust does not seem to depend upon the particular 
instrument or execution nominated in the will. It is the 
not unusual case of a plain charitable intent, where the lega- 
tee is incapable of taking, and the trust is not permitted 
to fail for lack of a trustee. * * * Winslow v. Cummings, 3 
Cush. 358; Richardson v. Mullery, 200 Mass. 247. It does 
not fall within the class of cases where the administration 
of the trust is of its essence, and where it cannot be ad- 
ministered in any other way than that pointed out in the 
will.” 

In Chapin v. School District, 35 N. H. 445, Horace Cha- 
pin devised, “for and in consideration of helping to support 
and maintain a school for the purpose of teaching the art 
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of reading, writing and arithmetic, in the second school 
district in the town of Winchester,” conveyed “unto that 
part of the inhabitants of Winchester aforesaid * * * for 
the sole purpose of supporting a school, as above said,” 40 
acres of real estate. The heirs of the testator sought to 
declare this devise void on the ground that said inhabitants 
could not act as trustee for the school district. The court 
held the grant was for charitable purposes and was good. 

In a late case the supreme court of Colorado, in Haggin 
v. International Trust Co., 69 Colo. 1385, had before it a 
will that devised to the city of Denver to act as trustee in 
the erection of a memorial arch. The city of Denver un- 
der the charter could not so act as trustee. At the outset 
of the opinion Judge Scott said he approved a former 
opinion of the Colorado court wherein it stated: ‘The de- 
cisions in the United States * * * cannot be reconciled.” 
Clayton v. Hallett, 30 Colo. 231. He also stated that courts 
had original inherent jurisdiction over charitable gifts and 
trusts, and that a devise to a charity is not rendered in- 
valid because trustees are not named, nor because a trustee 
who is incapable of taking it is named. The decision re- . 
views the authorities extensively. 

In Lightfoot v. Poindexter, 199 S. W. (Tex. Civ. App.) 
1152, the court considers this question: The testatrix 
made a bequest to Daniel Baker College of Brownwood, 
Texas, and after several bequests she devised the residue 
of her estate to Daniel Baker College to be used for the 
education of the youth of Brown county, Texas. It was 
contended that the bequest was void for the reason that 
Daniel Baker College could not under its charter act as 
trustee of a religious trust, and that it would be difficult to 
determine which college was meant. The court followed 
the rule announced in the foregoing cases in the following 
language: 

“But at last it could profit the appellants in the case 
nothing, and they would not be heard to complain, if it 
should be held that the gift to Daniel Baker College is void 
for any reason, because the gift in the will is a charity, 
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for the reason that it is made for the purpose of giving 
education to the youth of Brown county, and the manner in 
which this purpose shall be carried out is specifically 
stated in the will, and Daniel Baker College is merely the 
medium, under the provisions of the will, by which the 
charity is to be dispensed, or, in other words, Daniel Baker 
College is merely the trustee, and the youths of Brown 
county are the beneficiaries. Therefore the will creates a 
charitable trust, and if for any reason Daniel Baker Col- 
lege cannot take as trustee, the trust will not fail, because 
equity will not suffer it to fail for want of a trustee. Un- 
der the universal rule in this country and in England, 
when a charitable trust has been created and there is a 
failure of the trustee for any reason, a court of equity, 
having jurisdiction, will take charge of the trust and ad- 
minister the same under a trustee appointed by it.” 

The supreme court of Iowa has taken the same view. In 
In re Estate of Crawford, 148 Ta. 60, there was a gift for 
the Salvation Army. That body was given no power or 
authority to take it out of the state and the trustee named 
was the Burlington, Iowa, branch of the Salvation Army. 

So it is a rule of this court, as well as the majority of 
other state courts, that a charitable trust will not fail be- 
cause the trustee is incompetent to take charge of it. 

However, it is urged that where the will bequeaths title 
directly to a corporation there is no trust, even though 
the will provides that title is given in trust, if the direc- 
tions for the use of the trust estate are within the legiti- 
mate scope of the purposes of the grantee, and that the de- 
vise or conveyance vests title absolutely free from any 
trust. Undoubtedly this is true where the devise is for 
private purposes or gain or a business trust. If a devise 
is made for a private purpose to a corporation, incompe- 
tent to take, the same is void under our statute, and the 
heir at law would take the devise as undevised real estate. 
But this rule does not apply to charitable or religious 
trusts, where an incompetent corporation is made trustee, 
by the holdings of the large majority of courts. The 
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Maryland court seems to hold the contrary, but this hold- 
ing seems to be based on the early decisions of the Mary- 
land court holding that the devisees or beneficial holders 
must be definite and certain in a charitable trust as well 
as in a private trust. The result of these holdings was in 
most cases that when a charitable trust was created it was 
held void for being indefinite as to beneficiaries who could 
demand execution of the trust. But the Maryland courts 
desired to carry out the intent of the testator, the same as 
the courts of other states, and, it seems, that in order to 
avoid these early decisions, held that such devises were 
not in trust, but on condition. So the same purpose was 
attained as in other states in permitting the intention of 
the testator to be carried out. But in most of the cases 
where it was declared not to be a trust, the intention of 
the testator was carried out, but by another name than in 
Nebraska and a large number of other states. In the in- 
stant case the appellees do not desire the intention of the 
testator carried out, but in order to defeat the intention of 
the testator contend for only that part of the Maryland 
rule which declares the devise not a charitable trust. 

The fact that Maryland and a few other courts hold that 
a charitable trust is not enforceable because the beneficiary 
is not definite is not, approved in this state. This court 
with a majority of the courts recognizes that the decisions 
of Maryland are the exception. In the case of St. James 
Orphan Asylum v. Shelby, 60 Neb. 796, this court, after 
discussing the opinion of an early New York case (Tilden 
v. Green, 180 N. Y. 29), which holds that the beneficiaries 
of a charitable trust must be definite, does not approve the 
Maryland rule, and says: 

“The opinions of the courts of Virginia, Maryland and 
perhaps some other states, are in the main in harmony 
with those of New York. * * * The bequest is sanctioned 
by law and contravenes no public policy. Its invalidity 
can be declared only by the adoption of a doctrine at vari- 
ance with the great weight of authority, to wit, that the 
beneficiaries shall be so’certain that they may come into 
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court claiming the benefits of the trust, and demand its 
execution. We do not think this doctrine should be adopted 
in this state, and hence hold to the view that where a be- 
quest for a charitable purpose, though entirely genera] and 
uncertain in its character, is made to a trustee who is em- 
powered to select the object of the charity, and who is 
willing to or has accepted the trust, the will will not be de- 
clared invalid because of the general nature of the object 
or objects of the charity.” 

The supreme court of Missouri in 1927 in In re Estate 
of Rahn, 316 Mo. 492, holds to the majority rule. Jacob 
Rahn made a bequest “to the German Red Cross Society, 
of the Empire of. Germany, in Europe, * * * to be by said 
German Red Cross Society received and by it applied and 
paid out for the then immediate relief, use and benefit of 
the then widows, orphans, and invalids, * * * under the 
then care and charge of said German Red Cross Society, 
aforesaid, resulting from the war now going on in Europe; 
* * * to be * * * paid * * * to the then * * * Imperial 
German Consul, of Germany * * * at St. Louis.” There 
was in Germany, at the time of testator’s death, a national 
organization known as the Central Committee of the Ger- 
man Society of the Red Cross, one of whose expressed 
purposes was to render aid to needy widows, orphans and 
invalids who might become objects of charity as a result 
of the war, said Central Committee after his death and be- 
fore his express intention could be carried out being suc- 
ceeded by a corporation named the German Red Cross. 
The court held that a bequest was created, not only to a 
sufficiently identified donee or trustee, but was one which 
falls within the exact definition of a public charity, and in 
both respects is valid according to the established rules 
governing charitable trusts, and is to be paid to and ad- 
ministered by the succeeding corporation. 

The following cases also sustain these principles: Eccles 
v. Rhode Island Hospital Trust Co., 90 Conn. 592; Sheldon 
v. Chappell, 47 Hun (N. Y.) 59; Hagen v. Sacrison, 19 N. 
Dak. 160.: 


VoL, 129] JANUARY TERM, 1935 827 


Stork v. Evangelical Lutheran Synod 


It may be asked who is intended as the beneficiary. 
This may be determined from the context of the will, or 
by parol evidence of the surrounding circumstances and 
from the Synod. The question is answered in 11 C. J. 348, 
as follows: “In case of * * * ambiguity in the description 
of the beneficiaries of a charitable gift or trust, making it 
difficult to ascertain and identify them, the court may con- 
sider the whole instrument, and may admit parol evidence 
as to the surrounding circumstances.” 

In American Bible Society v. American Tract Society, - 
62 N. J. Eq. 219, is the following language: “It is con- 
tended, however, that a devise of realty differs from a be- 
quest of personalty—first, because, in the case of a devise, 
there is no person in whom the legal title may vest. * * * 
The first point seems to be without substance, for the rea- 
son that, assuming the devise to be in other respects valid, 
the legal title, if it cannot vest in the society, descends to 
the heir-at-law charged with the charitable use.” And 
further in the opinion it states: “But, by necessary impli- 
cation, a gift to the society is a gift in trust for its proper 
objects.” 

In Glover v. Baker, 76 N. H. 393, a gift of property to a 
church in trust for the repair of the church and church 
buildings and other church purposes was held to be a gift 
for religious purposes, and not a gift to the church. 

The following pertinent language is used in the Gould 
case, supra: “True, as stated in plaintiff’s brief, the board 
mentioned ‘are not persons or individuals that cannot be 
pointed out,’ and hence, it is argued, the requirement of 
uncertainty for a charitable trust is wanting. But would 
it not be strained construction of this language to hold that 
it means the individuals constituting the board are to be 
the beneficiaries? Must we not, in the absence of any al- 
legation to the contrary, presume from this language that 
there is such a board in existence, and that the members of 
it are not the actual beneficiaries of funds coming into 
their hands?” 

Nor is it necessary that there be a beneficiary named in 
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the will who can demand a performance of the charitable 
trust created by the will. The case of Woman’s Foreign 
Missionary Society v. Mitchell, 93 Md. 199, and some other 
Maryland cases, cited by appellees, announcing the prin- 
ciple that a charitable trust is invalid where the objects 
were uncertain and indefinite, are considered in the late 
case of Hobbs v. Board of Education, 126 Neb. 416, and 
not upheld. Also therein the same contention was made 
that a gift to a corporation conditioned upon the use for 
which said corporation is incorporated makes such a gift 
absolute, and not a trust. The court held the rule, if cor- 
rect, did not apply to the charitable trust therein under 
consideration. In the opinion in the Hobbs case the fol- 
lowing clear language answers the contention that there 
is a merger in the instant case: 

“This is in its very nature a charitable trust, and to put 
any other construction upon the instruments evidencing 
the donations would destroy and render nugatory the 
benevolent intentions of the donor. 

“While it is said in general terms that to create a trust 
requires the existence of a donor, a trustee, and a cestwui 
que trust, there are many cases where charitable trusts 
have been declared and enforced, notwithstanding the fact 
that the trustee and the cestuit may be the same entity, but 
where the estate has been received by the trustee under 
certain conditions for certain purposes, on the ground that 
equity will require the conditions upon which the trustee 
received the estate be complied with. Among those cases 
we call attention to Curtis & Barker v. Central University, 
188 Ia. 300. In that case about $52,000 was given to the 
university. * * * After saying ‘The donation clearly creates 
a trust, which required that the principal should be held 
intact, and the interest used. It was to be held-as a per- 
manent fund’—the court held against the contention of ap- 
pellant that where the trustee and cestui que trust are the 
same, the title merges, saying: ‘But it does not necessarily 
follow that, under all circumstances, the union of the two 
estates, even if there is such a union in this case, works 


VoL. 129] JANUARY TERM, 1935 329 
MeNeil v. Omaha Flour Mills Co. 


a merger. If there is a reason for keeping the estates 
separate, or if it is necessary to do so to.carry out the pur- 
poses and intentions of the donors, equity will prevent a 
merger. Sherlock v. Thompson, 167 Ia. 1. Here the in- 
strument making the donation and stating the conditions 
thereof reserved in the donors an interest and created a 
trust for the benefit of the college and for their own bene- 
fit. To hold that there was a merger would nullify the 
purposes and intentions of the donors, and destroy the 
power to create conditions or a reversion.’ ” 

This court views favorably donations by will for chari- 
table purposes and will carry them into effect where there 
is no violation of the rules of law. St. James Orphan Asy- 
lum v. Shelby, supra; In re Estate of Nilson, supra. 

It follows that the district court erred in entering a de- 
cree for the plaintiff. The judgment of the district court 
is reversed and set aside and the cause remanded and the 
court instructed to enter a decree in accordance with this 
‘opinion, declaring that a charitable trust was created by 
paragraph 18 of said will and appointing a trustee to carry 
out the same under the direction of the court. . 

REVERSED. 


WINIFRED M. MCNEIL, APPELLANT, V. OMAHA FLOUR MILLS 
COMPANY, APPELLEE. 


FILED JUNE 28, 1935. No. 29557. 


1. Master and Servant: WoRKMEN’S COMPENSATION LAW: ApP- 
PEAL. An employer, against. whom an award of compensation 
is allowed by the commissioner, is not required on appeal to 
reverse the title of the case, but may appear as defendant there- 
in and file the petition demanded on appeal by the terms of 
section 48-139, Comp. St. 1929. 

COMPENSABLE INJURY. “Heat prostration 

may be a compensable accident, under the workmen’s compen- 

sation law, if the workman is subjected to a greater hazard 
from the heat than that to which the public generally in that 

locality is subject.” Herbert v. State, 124 Neb. 312. 
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APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed, with directions. 


Wright & Kennedy and Peter & Peter, for appellant. 


Kennedy, Holland & DeLacy and Edward J. Svoboda, 
contra. 


Heard. before Goss, C. J., RoSE, Goop, EBERLY, Day and 
PAINE, JJ. 


Goss, C. J. 

Plaintiff sued for compensation because of the death of 
her husband, Michael W. McNeil, while employed by de- 
fendant. She claimed the death was by reason of a heat- 
stroke or sunstroke. The compensation commissioner 
made an award in her favor. On appeal the district court 
denied compensation on the ground that the employee was 
not subjected to a greater hazard from the heat than that 
to which the public in general or workmen in the locality 
were subject. Plaintiff appealed. The case is for trial de 
novo here. 

Plaintiff’s first assignment is that the district court erred 
in not dismissing defendant’s petition on appeal from the 
award of the compensation commissioner. The basis for 
this assignment is that the district court had no jurisdic- 
tion to entertain the appeal for reasons set forth at great 
length in her brief. The most important of these, in our 
judgment, is that, in its petition on appeal, defendant did 
not reverse the title and designate the party filing such 
petition on appeal as plaintiff and the party upon whom 
it was served as defendant. Counsel for plaintiff base this 
and other reasons upon their interpretation of section 48- 
139, Comp. St. 1929. We find no such requirement in that 
section. It says: ‘In case either party refuses to accept 
the recommendation or awards of the compensation com- 
missioner, either party may submit to the district court a 
verified petition,” etc. We find no direction there or else- 
where that, when an employer has an award rendered 
against him, he must on appeal allocate himself as plain- 
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tiff and his adversary as a defendant. Observation shows 
the practice has followed both methods, but usually that 
_pursued here. It preserves the natural and logical ar- 
rangement of the parties and saves confusion of their 
identity, especially when appeals are taken to the supreme 
court. It seems to have been the consistent practice, par- 
ticularly since the law was amended in 1929, to designate 
the parties on appeal both to the district court and to the 
supreme court as they were designated before the compen- 
sation commissioner. An examination of the pleadings in 
the district court shows that defendant filed its petition in 
due time setting forth the issue before the compensation 
commissioner and the award. Plaintiff did not make a 
. special appearance, but appeared. generally and moved to 
dismiss the appeal and to affirm the award on about the 
same grounds as are set up here. When the motion was 
overruled, plaintiff answered generally the petition of de- 
fendant. We are unable to find any merit in the assign- 
ment that jurisdiction of the appeal was lacking in the 
district court. We are of the opinion that the appeal to 
the district court shows appellant took every step required 
by the statutes to be taken to perfect the appeal. 

The evidence shows that plaintiff is the widow of Michael 
W. McNeil, who was about 58 years of age when he died 
on the 19th day of July, 1934, while employed by the 
Omaha Flour Mills Company as a watchman at its plant 
on the railroad tracks at about the foot of B, C and D 
streets at Twenty-ninth street, Omaha (South Side, for- 
merly South Omaha). He had been employed as a watch- 
man for defendant for about eight months. This service 
had been interrupted in the spring of 1934 by a few days’ 
illness, when he had pleurisy, resulting from a cold. The 
doctor, who attended him then, testified that he examined 
his heart and there was nothing wrong with it. This was 
the only illness he had suffered for five years. He was 
apparently a strong man, nearly six feet tall, and weighing 
about 210 pounds. At the period when he was stricken, 
his hours as a watchman were from 3 p. m. to 11 p. m. 
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From 3 to 6 p. m. his duties allowed him to be in what was 
termed the mill-yard or courtyard, or required him to be 
watching for the safety of children who came to cars on 
the track running east of the plant to seek wheat that had 
been left in cars unloaded there. The mill-yard was pro- 
tected from movements of air by buildings on the south, 
west and north and was open only at the east. After 2 or 
8 o’clock in the afternoon it was shaded. When watching 
for children on the right of way, he had either to be in the 
sun or get under a one-story building with an iron roof, 
where it was rather hot in warm weather. . 

Deceased was stricken at about 5:30 p. m. of July 19, 
1934. He was found by a witness, offered by plaintiff, at 
about 5:30, approximately 18 feet from a chair in which 
he often sat. He was “slumped against” the wall of one of 
the buildings. A doctor who was called and paid by de- 
fendant arrived at the plant and found the patient in the 
boiler-room, unconscious. He administered strychnine by 
hypodermic and had the patient removed to the hospital. 
He died on the way. The doctor did not take the patient’s 
temperature, but estimated it was 104 or more. He had 
had about 9 years’ experience in hospitals of the best re- 
pute in the country and in practice. In the opinion of the 
doctor, McNeil died of a “heat-stroke or heat exhaustion.” 
Two internes who were present when he was received at 
the hospital testified that, in their opinion, his body tem- 
perature was 108. 

Shade temperature and wind observations at the weather 
bureau, high in the air at the place of recording in Omaha, 
several miles away, showed the temperature on that day 
to have been 108 degrees at 3 o’clock, with a south wind 
of 14 miles an hour; 110 degrees at 4 and 5 o’clock, and 
108 degrees at 6 o’clock, with a south wind of 11 miles an 
hour from 4 to 6 o’clock. 

Defendant’s plant was down quite a grade running 
several blocks west from the residence district west of 
which it was built. When McNeil was in the mill-yard he 
was almost entirely cut off from any movement of the air. 
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When he was on the right of way he was in the sun and 
in a much higher temperature naturally than when in the 
shade of the mill-yard. If he sat under the shed on a 
bench to watch and keep the children of the neighborhood 
from trespassing, he was, of course, out of any beneficial 
influence of the prevailing breeze of that afternoon from 
the south. We do not know, as a proved positive fact, just 
what the temperature on the ground in McNeil’s area of 
duty was, but it is a fair inference that it was several de- 
grees higher than it was where the weather bureau records 
were made, in the shade and 200 feet above the ground, 
with free access to the breeze. The conditions where he 
worked were quite different from those of other workmen 
in that “locality” because of the lower location of the plant 
and the physical obstructions to the breeze, which is quite 
a factor in the heat conditioning of the human body. 

The evidence shows that deceased was apparently a 
healthy man, free from any habits that would make him 
more susceptible to the heat than others in similar circum- 
stances. It proves that he came to his death by heat ex- 
haustion or heat prostration. The rule is: “Heat prostra- 
tion may be a compensable accident, under the workmen’s. 
compensation law, if the workman is subjected to a greater 
hazard from the heat than that to which the public gener- 
ally in that locality is subject.” Herbert v. State, 124 Neb. 
312. 

On consideration de novo of the whole evidence, we are 
of the opinion that McNeil’s death arose out of and in the 
course of his employment. The award of the compensation 
commissioner was right. The trial court erred in not 
adopting the same theory and awarding the same compen- 
sation. The judgment of the district court is reversed, 
with instructions to enter a judgment in the same terms 
as the award of the compensation commissioner. 

REVERSED. 
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H. B. MUFFLY Vv. STATE OF NEBRASKA. 
FILED JUNE 28, 1935. No. 29521. 


1. Contempt. Where contempt has not been committed in the 
presence of the court, punishment therefor cannot be imposed 
without an accusation in some form, notice and an opportunity 
for a defense. 

ApPpEAL: Motion FoR NEW TRIAL. Where punish- 
ment of a person for contempt not committed in the presence 
of the court is imposed by a void order without accusation, 
notice or an opportunity to make a defense, and without. evi- 
dence or trial, such order may be reviewed without a motion 
for a new trial. 


ERROR to the district court for Clay county: LEwIs H. 
BLACKLEDGE, JUDGE. Reversed and dismissed. 


Beghtol, Foe & Rankin, Chambers & Holland, Lester L. 
Dunn, H. B. Evnen, Leonard A. Flansburg, Foster & Baird, 
Bernard S. Gradwohl, Richard O. Johnson, Sterling F. 
Mutz, Frank A. Peterson, Peterson & Devoe and Robert S. 
Stauffer, for plaintiff in error. 


William H. Wright, Attorney General, and George W. 
Ayres, contra. 


Heard before Goss, C. J., RosSE, Goop, EBERLY, DAY and 
PAINE, JJ. 


Rose, J. 

In a civil action in the district court for Clay county, 
the state of Nebraska, plaintiff, sued Adolph Eckhardt, de- 
fendant, on claims for unpaid gasoline taxes in the sum 
of $1,027.32. Eckhardt resided in Clay county, and his 
attorney, H. B. Muffly, who had entered his appearance for 
defendant, resided in Lincoln. Muffly withdrew his ap- 
pearance pursuant to instructions from his client and was 
not present in the district court for Clay county when the 
case was called for trial. A judgment by default against 
Eckhardt in favor of the state for $933.97 was introduced 
by the following recitals and order: 
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“On this 3d day of December, 1934, the same being one 
of the days of the adjourned session of the September, 
1984, term of the district court within and for Clay county, 
Nebraska, this case came on for hearing and at 10 o’clock 
a.m. was called for trial pursuant to assignment of cases 
made November 26, 1984, and the defendant or his attor- 
ney, H. B. Muffly, failing to appear and Mr. Muffly having 
without notice or leave of court filed a withdrawal herein 
this date, stating therein it was pursuant to telephone con- 
versation of December 2d with the defendant, this case is 
temporarily withdrawn from the trial list and held for 
further order, and Mr. Muffly is assessed $25 in this case 
to be paid to the clerk forthwith.” 

Viewing this order as a punishment for contempt of 
court, Muffly prosecuted a proceeding in error to the su- 
preme court, assailing the assessment of $25, payable 
forthwith, as erroneous and void, because imposed when he 
was not present in court, without any accusation in any 
form or notice or trial or evidence or any opportunity to 
be heard in defense. 

Procedure in imposing punishment for contempt is defi- 
nitely pointed out by statute as follows: 

“Contempts committed in the presence of the court may 
be punished summarily; in other cases the party upon be- 
ing brought before the court, shall be notified of the accu- 
sation against him, and have a reasonable time to make 
his defense.” Comp. St. 1929, sec. 20-2122. 

The order of the district court assessing the fine of $25 
shows on its face that Muffly was not “in the presence of 
the court” at the time. The record as a whole discloses 
the same fact. There could therefore be no valid imposi- 
tion of a fine or assessment for contempt without an ac- 
cusation in some form, notice and an opportunity for a 
defense. This imperative requirement of statute has been 
scrupulously observed as shown by uniform rulings of the 
supreme court. Gandy v. State, 13 Neb. 445; Ludden v. 
State, 31 Neb. 429; Hawthorne v. State, 45 Neb. 871; Beck- 
ett v. State, 49 Neb. 210; Herdman v. State, 54 Neb. 626; 
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Finegold v. State, 112 Neb. 64; Gonzalez v. State, 119 Neb. 
13. 

In the civil action Muffy was not a party. There was 
no civil pleading therein stating that he owed the state or 
any individual $25 or any other sum. There was no indict- 
ment or complaint or information or affidavit accusing him 
of contempt. He had no notice of a proceeding in con- 
tempt. No one testified against him. He was absent and 
had no time or opportunity to make a defense. The assess- 
ment was erroneous and void on its face. There was no 
trial and a motion by Muffly for a new trial under the cir- 
cumstances was unnecessary for the purposes of review. 
Crites v. State, T4 Neb. 687. 

The assessment is therefore reversed and the contempt 
proceeding resulting in such punishment is dismissed at 
the cost of the state of Nebraska. 

REVERSED AND CONTEMPT PROCEEDING DISMISSED. 


FRANK A. HICK, APPELLANT, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLEE. 


FILED JUNE 28, 1935. No. 29336. 


Master and Servant: INJURY TO EMPLOYEE: RIGHT OF RECOVERY. 
A plaintiff, to recover damages for personal injuries under the 
federal employers’ liability act, must allege and prove some 
act of negligence on the part of defendant which was the proxi- 
mate cause of his injury. 

APPEAL from the district court for Dodge county: 

FREDERICK L. SPEAR, JUDGE. Affirmed. 


Frank A. Dutton, John F, Rohn and Foster & Yates, for 
appellant. 


Wymer Dressler, Robert D. Neely and Hugo J. Lutz, 
contra. 


Heard before Goss, C. J., ROSE, GOOD, KBERLY, Day and 
PAINE, JJ. 
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Goop, J. 

This is a personal injury action in which plaintiff seeks 
recovery pursuant to the provisions of the federal em- 
ployers’ liability act. At the conclusion of plaintiff’s evi- 
dence, the court, on motion of defendant, discharged the 
jury and entered a judgment of dismissal, on the grounds 
that the evidence was insufficient to prove actionable negli- 
gence and that plaintiff had assumed the risk of injury. 
Plaintiff has appealed. 

June 6, 1932, while plaintiff was standing on the plat- 
form of a hand-truck, lifting cans of cream from the truck 
into a baggage car, he slipped upon the truck platform and 
received the injuries of which he complains. It is his con- 
tention that cream had either been spilled or had leaked 
‘from the cans upon the truck platform; that other em- 
ployees of defendant had negligently spilled the cream 
upon the truck platform, or had placed the cans of cream 
over the spot where the cream had been spilled or had 
leaked; that, because of the fact that cream on the truck 
platform was concealed from his view, he had no knowl- 
edge of its presence and had not been warned thereof, and 
that, when he was lifting one of the cans of cream from 
the truck into the car, he stepped on the place where the 
cream was located on the platform of the truck, which 
caused him to slip and fall. 

There is no evidence in the record as to when or how the 
cream came to be upon the truck platform. Plaintiff’s 
evidence is to the effect that in warm weather the heat 
causes the cream in cans to expand and sometimes to over- 
flow; also that sometimes a cream can will leak. It is a 
matter of conjecture and speculation as to when or how 
the cream came to be on the truck platform. There is no 
evidence that it was spilled there by any other employee, 
agent or servant of the defendant. There is no evidence 
that any employee, agent or servant of the defendant knew 
of its presence prior to the time of the accident. There is 
no evidence that the cream cans belonged to the defendant, 
and the presumption is that the cans of cream belonged 
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to some shipper and were simply being carried by the de- 
fendant. 

In order to recover damages under the federal employers’ 
liability act, plaintiff must allege and prove some act of 
negligence which is the proximate cause of his injury. In 
the instant case, clearly there is no evidence of any negli- 
gent act on the part of the defendant. There is no claim 
of any defect in the platform of the truck itself, other than 
that cream was upon it. 

In this view of the case, the trial court was justified 
either in directing a verdict for defendant, or in discharg- 
ing the jury and entering a judgment of dismissal. The 
conclusion reached upon this question renders it unneces- 
sary to consider other questions presented and argued. 

The record discloses no error prejudicial to plaintiff. 
Judgment 

AFFIRMED. 


EDWARD PLANTZ, APPELLEE, V. PEONY PARK ET AL., APPEL- 
LANTS. 


FILED JUNE 28, 1935. No. 29337. 


Appeal. In the absence of a bill of exceptions or special findings, 
the only question that this court will consider is the sufficiency 
of the pleadings to sustain the verdict and judgment thereon. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


James E', Bednar, for appellants. 
O'Sullivan & Southard, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, JJ. 


PAINE, J. 
Plaintiff brought an action for personal injuries, alleg- 
ing that several defendants conspired together and as- 
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saulted and injured him. Jury returned verdict of $3,500 
for plaintiff. Defendants appeal. 

The assignments of error relate to overruling motions 
and demurrers to the giving of instructions Nos. 1, 4 and 
6, and that the verdict is excessive and contrary to law. 
The defendants have only brought to this court a tran- 
script, and having no bill of exceptions before us, the only 
question that we can consider is the sufficiency of the 
pleadings to sustain the judgment. Reigle v. Cavey, 107 
Neb. 446. 

The petition alleged that the first defendant, Peony 
Park, was a corporation, operating a dance hall near 
Omaha, and that the other defendants were officers or em- 
ployees of that corporation, and that all of the defendants 
conspired together and made a brutal, vicious, and unpro- 
voked assault upon the plaintiff, causing the fracture of 
the bones of his face, and many other injuries set out in 
the petition. Separate answers were filed by all of the de- 
fendants, in which it is admitted that the last-named de- 
fendants are officers or employees of the said corporation, 
and that the defendants used no more force than was 
necessary to put plaintiff out of the ballroom when he re- 
fused to leave. 

We will assume that the evidence was sufficient to sup- 
port all of the allegations of the petition, and find that the 
verdict of the jury was not excessive, considering the 
serious nature of the injuries detailed in the petition. 

In the absence of a bill of exceptions or special finding, 
there is no way for this court to determine whether the 
instructions were prejudicial, and finding the pleadings 
sufficient to sustain the judgment, the same is hereby 

AFFIRMED. 


JOHN W. NESLUND, APPELLEE, V. J. F. KINNAN, APPELLANT. 
FILED JUNE 28, 1985. No. 29290. 


Judgment: Res JupicaTa. A judgment for defendant in an action 
upon an account stated, defended on the ground that no account 
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had been stated between the parties, will not, in a subsequent 
action by plaintiff upon open account to recover the reasonable 
value of the items comprising the original account, support the 
plea of res judicata. 


APPEAL from the district court for Dawson county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Frank M. Johnson, for appellant. 
D. FE. Harper and R. E. Bannister, contra. 


Heard before ROSE, GOOD, EBERLY, DAy, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

In this, an appeal from the district court for Dawson 
county, the action originated upon petition of the plaintiff 
to recover upon an open account for professional services 
and medical supplies furnished to the defendant. The 
district court entered judgment for the plaintiff in the sum 
of $251.09 and costs including an attorney’s fee of $60. 

The defendant alleged in his answer, and established at 
the trial, that prior to the institution of the instant suit 
the plaintiff had instituted another suit in the county court 
of the county to recover upon an account stated, which in 
fact involved the same items as are included in the account 
which was the plaintiff’s cause of action in this case. The 
contention of the defendant is that the judgment in the 
county court action upon the account stated, which was 
against the plaintiff, became a bar to the present action 
and was an adjudication of the whole matter of the ac- 
count. : 

As part of the defense argument it is asserted that the 
answer in the original case of the account stated contained 
a plea of payment to which no reply had been filed and 
that consequently that allegation stood admitted and that 
the defendant was therein entitled to judgment. Such 
answer contained allegations to the effect that the defend- 
ant admitted that some medical services were performed 
for the defendant by the plaintiff during the period of time 
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between 1929 and 1931, but alleged that the plaintiff has. 
been fully paid for all services performed or materials fur- 
nished, and for further answer denied that an account was 
stated between the parties and that it was determined that 
there was due the plaintiff from the defendant the sum of 
$227.81, and that the defendant agreed to pay the same. 

The plaintiff had in such original action sued upon an 
account stated. The defendant did not then, and does not 
now, claim to have paid it or to have so pleaded. He de-- 
nied it and the part of his answer having reference to pay~ 
ment amounted to no more than a statement in aid or ex- 
planation of the denial of the plaintiff’s cause of action on 
the account stated. There was but one issue tendered by 
the petition, which was the account stated. The defendant 
specifically denied the same. He could not inconsistently 
be at the same time pleading payment of such account. 
The action was in no sense upon the items which may have 
primarily constituted an account between the parties. 
Therefore, the only license these allegations of the answer: 
could have for being present therein was their explanatory 
nature in reference to the demand of the alleged stated 
account. Otherwise they were surplusage. “Pleading 
affirmative matters in an answer, which amount to no more 
than a denial of plaintiff’s cause of action, will not necessi- 
tate a reply.” Peaks v. Lord, 42 Neb. 15. ‘The defense of 
res judicata is only available as to matters actually in is-. 
sue and determined in the former suit.” Douglas v. Smith,,. 
75 Neb. 169. 

The rule as applied to the instant case does not run 
counter to that expressed in Moffitt v. Reed, 124 Neb. 410, 
or State v. Nemaha County Bank, 124 Neb. 883, but recog-. 
nizes the same. The question of the existence of an ac- 
count stated between the parties is “a sealed and closed 
question.” 

An account stated is a distinct and independent cause of 
action and in a suit thereon it is not necessary to plead or: 
prove the original items of indebtedness. In re Estate of 
Black, 125 Neb. 75; McKinster v. Hitchcock, 19 Neb. 100.. 


342 NEBRASKA REPORTS [VoL. 129 


Bollen v. Price 


The action upon an account stated is based upon the 
agreement, the consideration of which is the original 
account, and the agreement has the force of a contract. 
This contract is the cause of action and the plaintiff must 
recover on it or fail in the action. In the trial it is not 
necessary or even permissible to prove the items of the 
original account. Martin v. Heinze, 31 Mont. 68; O’Hanlon 
Co. v. Jess, 58 Mont. 415, 14 A. L. R. 287. To constitute 
res judicata the former suit must be founded on the same 
cause of action as the latter. Rossman v. Tilleny, 80 Minn. 
160, 81 Am. St. Rep. 247. One test is to inquire whether 
the same evidence will support both. If it will not, they 
are not identical and judgment upon one will not be con- 
clusive upon the other. Bell v. Merrifield, 109 N. Y. 202, 
4 Am. St. Rep. 436. 

The application of these rules clearly demonstrates the 
fact that in the action upon an account stated, defended on 
the ground that no account had been stated between the 
parties, a judgment for defendant does not become a bar 
to a subsequent action by the plaintiff upon the original 
account to recover the reasonable value of the items in- 
cluded therein. 

The case was tried to the court without the intervention 
of a jury. The findings of the court, therefore, have the 
force of a verdict and are supported by the evidence. We 
find no prejudicial error in the record and the judgment of 
the trial court is 

AFFIRMED. 


FLOYD L. BOLLEN, APPELLANT, V. WILLIAM B. PRICE, STATE 
AUDITOR, APPELLEE. 


FILED JUNE 28, 19385. No. 29559. 


1. States: WAREHOUSE FrErs. The funds produced by the opera- 
tion of a regulatory statute providing for the storage of grain 
and issuance of certificates thereon (Laws 1933, ch. 4) when 
covered into the state treasury become a part of the state’s 
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funds, for the withdrawal of which specific appropriation is 
necessary and to which the constitutional provisions and legis- 
lative enactments in regard to drawing of warrants apply. 
Stats FuNpDs. Within the limitations of constitution- 
al provisions, the general authority of the legislature over the 
funds of the state is paramount and it may prescribe by law 
the disposition thereof; as to which it has a wide latitude in 
extending or restricting the duties and powers of state agencies. 
The legislature having in consideration a 
particular part of the state’s funds, arising from the collection 
of fees in the administration of a regulatory measure, may de- 
termine a sum on hand as in excess of the amount reasonably 
necessary to the administration of the measure, and provide 
for the return of such excess to the persons who paid it, 
through the state agency for the use of which the fund was 
created. 


WAREHOUSE FEES. In providing for such return of 
funds, where the act provides a manner of verifying and 
vouchering the same and submission thereof to the state audi- ° 
tor, in detailed and specific form, without any attempt to limit 
the functions or authority of the auditor in examination or 
adjustment as to any part or item thereof, and for the issuing 
of a warrant thereon, it is a sufficient compliance with section 
9, art. VIII of the Constitution. 

REFUNDING AcT: CONSTITUTIONALITY. H. 
R. 131, Laws 1935 (Laws 1935, ch. 190), as supplemented by 
H. R. 689, Laws 1935 (Laws 1935, ch. 192), concerning appro- 
priation, held not to violate section 25, art. ITI, section 25, art. 
IV, nor section 9, art. VIII, of the Nebraska Constitution. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. A firmed, 


Floyd L. Bollen, pro se. 


Wiliam H. Wright, Attorney General, and Paul P. 
Chaney, contra. 


Heard before ROSE, GOOD, EBERLY, DAy, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 
The plaintiff, Bollen, member of the Nebraska state 
railway commission, sought an injunction against Price, 


344 NEBRASKA REPORTS {[VoL. 129 


Bollen v. Price 


state auditor, to prevent his carrying out the mandate of 
H. R. 131, Laws 1935, and issuing a warrant to the Ne- 
braska state railway commission for such sum as shall be 
determined to be due to applicants who had paid in moneys 
under the provisions of the farm warehouse law (Laws 
19338, ch. 4) by reason of the fact that the fees produced 
by the operation of said law were more than required for 
the reasonable cost of the inspection of grain and the en- 
forcement of the act and resulted in a surplus of approxi- 
mately $130,000, remaining on hand in the grain ware- 
house fund. The judgment was on the pleadings in the 
trial court and dismissed the plaintiff’s cause. 

The act of 1933 places the administration of the law in 
the hands of the Nebraska state railway commission. The 
fees to be collected as provided by the act for the inspec- 
tion of grain and issuance of certificates of storage were 
one-half cent a bushel with a minimum of $5 on each ap- 
plication. There came the nation-wide corn loan program 
of the national administration. This law fitted well into 
the plan and was at once put into use. Under it many 
thousands of certificates of storage were issued and loans 
made thereon. The volume of business so far exceeded 
any expectations entertained in the enactment of the law 
that what at the time seemed a reasonable provision for 
necessary expenses of enforcement of the act produced a 
fund largely in excess of the necessities, to the amount 
named. These facts being apparent to the railway com- 
mission and the legislature that convened in January, 1935, 
they determined that, considering the business theretofore 
actually transacted, a fee of $3.80 per application, instead 
of $5 fixed by the act, would have been sufficient, and that 
this excess amount ought in justice to be returned respec- 
tively to those who had paid it. 

The result was the enactment of H. R. 131, Laws 1935, 
which recites these and other facts in the preamble and 
enacts that the persons paying such fees shall have re- 
turned to them the excess over $3.80, and that the railway 
commission shall from its records determine the several 
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amounts due to such persons and prepare and certify such 
list under its seal in the form of a voucher to the state 
auditor. Thus far everything seems to all parties to be 
agreeable and constitutional. 

The senate added a provision to the act to the effect 
that the auditor should thereupon issue a warrant to the 
railway commission for the gross sum so represented and 
that the railway commission should distribute the funds to 
the parties so entitled—and thereby precipitated this law- 
suit. 

It is urged on behalf of appellant that the act is viola- 
tive of three provisions of the Constitution designated as 
section 25, art. III, which provides: ‘‘No money shall be 
drawn from the treasury except in pursuance of a specific 
appropriation made by law, and on the presentation of a 
warrant issued by the auditor thereon;”’ and section 25, 
art. IV, which provides: “All fees that may hereafter be 
payable by law for services performed, or received by an 
officer provided for in this article, by virtue of his office 
shall be paid forthwith into the state treasury;’” and sec- 
tion 9, art. VIII, which provides: “The legislature shall 
provide by law that all claims upon the treasury shall be 
examined and adjusted by the auditor and approved by the 
secretary of state, before any warrant for the amount al- 
lowed shall be drawn.” 

This act, H. R. 1381, provides: 

“The Nebraska state railway commission shall, from its 
books and records, determine the amount due, if any, to 
every person who has paid or may pay the fee required by 
section 88-323, Comp. St. Supp. 1933. The commission shall 
prepare a list of the names of such persons, their post office 
addresses and the amount due each of such persons, and 
shall certify such list in the form of voucher, under the 
seal of the commission, to the state auditor of Nebraska. 
The state auditor, upon receipt of such list, shall issue a 
warrant to the Nebraska state railway commission for the 
total sum certified in said voucher payable from the grain 
warehouse fund in the state treasury. 
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“When such warrant has been issued and properly 
signed by the proper state officers, the state auditor shall 
deliver the same to the Nebraska state railway commis- 
sion, and upon receipt of the same the Nebraska state rail- 
way commission shall disburse the said funds to the par- 
ties entitled thereto and according to said list as shown by 
the records and files of said commission.” 

The last two paragraphs as have been quoted from 
H. R. 131, Laws 1985, furnish the basis for the contentions 
of plaintiff herein. 

In argument as to rules of construction proper to be 
applied, reference has been made to certain propositions 
heretofore announced by this court to which attention had 
perhaps better first be given. 

There is argument as to the proper designation to be 
given this fund, which it is conceded is properly in the 
state treasury, whether it consists of excess fees or 
whether it is a trust fund without a name. We do not think 
it is material by what name it shall be designated. The 
facts are it was paid and collected as fees under the provi- 
sions of the act of 19338 and, under the rule of State v. 
Moore, 46 Neb. 373, was not merely entrusted to the state 
treasurer as custodian, but was actually in the treasury 
and became a part of the state’s funds entrusted to the 
treasurer in his official capacity as such officer. 

It is further suggested upon the authority of State v. 
Standard Oil Co., 100 Neb. 826, Century Oil Co. v. Depart- 
ment of Agriculture, 110 Neb. 100, and Century Oil Co. v. 
Department of Agriculture, 112 Neb. 73, that the fund is 
unconstitutionally held or that on some theory this act of 
1933 has been smitten with unconstitutionality. We fear 
there have been some rather loose expressions in reference 
to this matter of unconstitutionality. The theory of the 
cil cases, which is the settled doctrine of this court, is that, 
the measure having been enacted as a proper measure of 
control and not as a revenue measure, the extent of its 
authority is to provide such fund as shall be reasonably 
necessary and sufficient to the accomplishment of the pur- 
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pose of the act and that there is no authority for the col- 
lection of a greater sum. In the oil cases there was no 
controversy as to the funds already collected and in the 
hands of the state treasurer and that controversy was 
limited to the fund collected or to be collected from the 
time of the institution of the action. Therein the court 
determined that the statutory rate fixed was in excess of 
the reasonable requirements of the act and directed a re- 
fund of such excess, but not of the whole sum. The act we 
are now considering seeks to look both ways and cover the 
disposition of funds already collected and in the treasury 
and those that may be paid in under the act. It cannot 
reasonably be said that an act, lawful and constitutional 
when it is enacted, became unconstitutional overnight. 
The act of 1938, under the situation as it was when 
adopted, appeared to be reasonable and to provide no more 
than was reasonably necessary for the administration of 
the act. To that extent all parties concede it to be lawful. 
The legislature had the right and power to determine in 
advance what it considered a reasonable provision for that 
purpose and it cannot be said that, because of the unfore- 
seen circumstances which developed a fund very much 
larger than could have been beforehand reasonably antici- 
pated, the act itself was inflicted with any infirmity. It 
simply by reason of those unforeseen conditions produced 
more money than was necessary for the purpose intended. 
Any collections thereof under like conditions, in so far as 
concerned the excess, might have been enjoined as was 
done in the oil cases. The legislature might, in the light 
of later developments, with propriety determine what 
would be a reasonable charge and make provision for the 
refunding of that which circumstances have shown to be 
an excess in collection over the amount necessary for the 
purpose intended. No objection is here made to the man- 
ner of prorating the amounts to be returned and it seems 
equitable. But none of these furnishes a basis for the ap- 
plication of the term “unconstitutional.” It must be ad- 
mitted that the fund as first collected was lawful and con- 
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tinued so to be up to the point where sufficient had been 
accumulated in it to accomplish the purpose of the act. At 
what particular time or place such condition was reached, 
we are not informed by the record and perhaps could not 
be; so we have here simply and only a fund collected as 
fees which in the aggregate amounts to more than was 
necessary for the purpose intended, which the state is not 
entitled to take over as revenue, which should in justice 
be returned to those who paid it, and which is a part of 
the state’s fund in the state treasury. Again referring to 
State v. Moore, supra, the logical conclusion is that consti- 
tutional provisions and legislative enactments in regard to 
the drawing of warrants by the auditor must apply. 

Considering now the further argument as to the matter 
of whether the act of 19385, H. R. 131, constituted a suffi- 
ciently definite and specific appropriation of the fund to 
the purpose intended, while we are constrained to the 
opinion that the designation of the return of $1.20 out of 
each $5 that had been paid into this fund by the respective 
applicants is sufficiently definite to meet all constitutional 
requirements, the matter may be set at rest so far as this 
case is concerned for the reason that the legislature still 
in session at the time this case was submitted enacted an 
additional appropriation measure with the emergency 
clause (H. R. 689) specifically appropriating the sum of 
$127,000, to the purpose designated by the prior act (H. R. 
131.) The act further provides an appropriation of $4,- 
326.44, for the purpose of paying extra expenses of the 
railway commission in determining the amount due the 
several persons and the making of refunds, thus indicating 
rather clearly the intention and purpose of the legislature 
that the refunding of these amounts to the several benefi- 
ciaries should be accomplished, in its final details, by the 
railway commission. The argument, therefore, as to the 
sufficiency of the appropriation under section 25, art. III 
of the Constitution, may be dismissed without further con- 
sideration. 

The argument as to section 25, art. IV of the Constitu- 
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tion, in reference to the requirement that all such moneys 
shall be paid forthwith into the state treasury does not 
raise any material question. The payment, it is conceded 
by all, was made and the money is there. There is sug- 
gested the question whether, upon receipt by the commis- 
sion of such warrant representing a part of these fees col- 
lected, it might be the duty of the commission to immedi- 
ately repay the same, as fees collected, into the state treas- 
ury. The statement of the proposition is sufficient to re- 
quire a negative answer. 

We proceed then to consideration of the third constitu- 
tional question, namely, whether the procedure as pre- 
scribed by this act covering the distribution of the money 
is a sufficient compliance with section 9, art. VIII of the 
Constitution. The argument of the plaintiff is to the ef- 
fect that this section of the Constitution requires the issu- 
ance of a particular warrant to each of the beneficiaries by 
the state auditor and that it may not be accomplished by 
the issuance of one warrant to the railway commission 
which is charged with thereupon making the distribution 
according to its records as made and certified to the audi- 
tor. The legislature has full authority to provide for the 
proper vouchering of claims which are to be examined and 
adjusted by the auditor and has done so in the provisions 
of sections 77-2612, 77-2613, 77-2614, Comp. St. 1929. It 
is obvious that the legislature has and must have a wide 
latitude in providing for the appropriation and disburse- 
ment of funds, and that in so doing its authority is para- 
mount, subject only to the requirement that the provisions 
shall be within the requirements of the Constitution. This 
provision of the Constitution does not undertake to specify 
the details of the manner in which claims shall be pre- 
sented or vouchered. It requires only that the legislature 
provide by law that the same shall be presented that they 
may be examined and adjusted by the auditor and ap- 
proved by the secretary of state before any warrants shall 
be drawn. The argument presented assumes that the 
method prescribed by the act under consideration is not in 
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conformity to the requirements of this section of the Con- 
stitution, but the reasoning in support of it is not convinc- 
ing. The original act placed the conduct of this business 
and the use of the fund so collected in the hands of the 
railway commission. It is apparent that there in the books 
and records of the commission may be found the most au- 
thoritative record that exists of just what was done, by 
whom and in what amounts these fees have been contrib- 
uted. The act of 1985 requires that the commission pre- 
pare from its records and certify to the auditor a complete 
list of those persons, with names, post office addresses, and 
the respective amounts accruing to each. It does not pur- 
port to relieve the auditor from his ordinary official duties 
to examine and adjust the claims so presented; on the con- 
trary, it seems to present a rather extensive and easily 
complicated matter in a simple and businesslike form, so 
that the auditor in his official business might more readily 
examine and adjust the several items and have before him 
the official evidence upon which the same rest in a much 
more businesslike and accurate manner than would be the 
case if he were required to examine so many separate 
claims and vouchers. In fact, the argument of the appel- 
lant proves too much; for, although it objects to the issu- 
ance of the warrant in this consolidated form, appellant 
concedes in his brief that the presentation and vouchering 
of the claim in accordance with the provisions of this act 
is sufficient, and his only objection is that, when the point 
of issuing the warrant is reached, instead of it being issued 
in one warrant to the railway commission and the latter 
being charged with the distribution of the fund, the final 
individual distribution must be made by the auditor in- 
stead. We perceive no good reason why this should be the 
case. Whether it is a good business custom, or whether the 
procedure might be properly or constitutionally adopted as 
a general course of conduct for any of the executive de- 
partments, is not the present question and is not deter- 
mined. The legislature has not undertaken to set up any 
general rule of procedure for any department. It had be- 
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fore it a specific instance of a specific fund of which it has 
undertaken to direct the disposal in a particular manner. 
It seems clearly within the authority of the legislature and 
no sufficient reason is presented why any officer whose 
duties are involved may not perform his full duty in con- 
nection with the allowance of this claim. The added duty 
of making the distribution of the fund and furnishing. to 
the auditor evidence under which such distribution is to be 
made is placed upon the railway commission which has at 
all times had charge of the activities resulting in the fund, 
is the body for whose use the fund was created, and, it 
seems, has properly been designated as the department to 
make the final distribution. This procedure, as we view it, 
allows the application of every constitutional provision and 
every statutory enactment in its full force, and reserves to 
the legislature the authority belonging to it to, within con- 
stitutional limits, direct and control the disposition of state 
funds. 

The judgment of the district court was therefore right 
and it is 

AFFIRMED. 


THOMAS W. MOFFITT, APPELLEE, V. GERTRUDE D. REED ET 
AL., APPELLEES: VERNETTA MARIE HANSEN ET AL., APPEL- 
LANTS. 


FILED JUNE 28, 1935. No. 29161. 


1. Judicial Sales: APPEAL. On appeal from an order confirming 
a judicial sale, only such objections as were urged in the court 
below can be considered in this court. 

2. Evidence examined, and held sufficient to support judgment. 

APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Walton B. Roberts, Guardian ad litem, and Sorensen, 
Kyle, Newkirk & Rein, for appellants. 


Robert E. Dickman, T. R. P. Stocker and William 
Niklaus, contra. 
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Heard before Goss, C. J., ROSE, EBERLY, DAy, PAINE and 
CARTER, JJ., and CHASE, District Judge. 


CHASE, District Judge. 

This suit was originally instituted for the purpose of 
foreclosing a tax lien. Decree of foreclosure was rendered, 
the premises sold, and objections were urged to the con- 
firmation of the sale, which objections were overruled and 
the sale confirmed. This case is an appeal from the order 
of the trial court overruling the objections and confirming 
the sale. 

The premises involved consist of 80 acres of land in Lan- 
caster county. The defendant Gertrude D. Reed is the 
owner of a life estate and the defendants Vernetta Marie 
Hansen, Emma Lois Ryan, Merle Warren Rasmussen and 
Victor Reed Rasmussen, all of whom are minors, are the 
owners of the remainder in fee. The minors are repre- 
sented by a guardian ad litem and are the parties mainly 
interested in the prosecution of this appeal. 

The trial court, by its decree, ordered the life estate sold 
first, and if the proceeds of the sale should be insufficient. 
to discharge the amount due under the decree, then the re- 
mainder interest should be sold. From the officer’s return 
it appears that the sale was held on the lst day of Au- 
gust, 1933, and according to the command of the decree 
he offered the interest of Gertrude D. Reed for sale and 
sold the same to Mary E. Reed for $415. This sum not 
being sufficient to satisfy the decree, he sold the remainder 
interest to the said Mary E. Reed for $1,505, making the 
total $1,920. 

The guardian ad litem filed objections to the confirma- 
tion of the sale. The guardian ad litem in his brief argues 
that the amount bid at the sale was grossly disproportion- 
ate to the value of the land. No objection below was predi- 
- eated on that proposition by the objectors. This not being 
before the lower court for consideration, it cannot be con- 
sidered here. 

The only ground raised by the objections that could be 
considered is that there was sufficient money in the hands 
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of the receiver resulting from the collection of rents and 
profits of the land, plus the amount bid for the life estate, 
to satisfy the decree. Evidence was taken upon this sub- 
ject and the trial court resolved that fact against the ob- 
jectors. 

After consideration of the entire record, we are unable 
to find error committed by the trial court in its disposition 
of the objections. The judgment is therefore 

AFFIRMED. 


Harry A. TUKEY, PLAINTIFF, V. DOUGLAS COUNTY ET AL., 
DEFENDANTS: WoopS BROTHERS REALTY COMPANY AND 
STATE OF NEBRASKA, INTERVENERS. 


FILED JUNE 29, 1935. No. 29618. 


Statutes: AMENDMENT. House Roll No. 78, relating to payment of 
delinquent taxes in certain circumstances, enacted at the fiftieth 
session of the Nebraska legislature, violates that part of sec- 
tion 14, art. III of the state Constitution, which provides: 
“And no law shall be amended unless the new act contain the 
section or sections as amended, and the section or sections so 
amended shall be repealed.” 


Original action by Harry A. Tukey against county of 
Douglas seeking a declaratory judgment to determine the 
constitutionality of a legislative act relating to revenue. 
Act held unconstitutional. 


S. L. Winters, for plaintiff. 
James T. English, Jack W. Marer, Seymour L. Smith, 
Frank H. Woodland and Dana Van Dusen, for defendants. 


William H. Wright, Attorney General, Milton C. Murphy 
and Lester A. Danielson, for the state. 


Woods, Woods & Aitken, for Woods Brothers Realty 
Company. 


John J. Ledwith and Crofoot, Fraser, Connolly & 
Stryker, amici curiz. 
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Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY, 
PAINE and CARTER, JJ. 


Goop, J. 

This action is brought in this court in its original juris- 
diction by plaintiff, seeking a declaratory judgment to de- 
termine the constitutionality of House Roll No. 78, which 
was enacted by the Nebraska legislature at its fiftieth ses- 
sion. Since Nebraska session laws for the 19385 session 
of the legislature have not been published, we will, for con- 
venience, refer to the act as H. R. 78. (Laws 1935, ch. 
156.) 

The title to H. R. 78 reads: “A Bill for an Act relating 
to revenue: to provide methods for accelerating the pay- 
ment of real property taxes and personal property taxes 
delinquent for more than one year prior to September 1, 
1935, and for each current year up to and including Sep- 
tember 1, 1944, without interest, penalties or other charges 
added thereto; to provide penalties; to provide certain 
foreclosure procedure; to repeal all acts and parts of acts 
in conflict therewith; and to declare an emergency.” 

Section 1 of H. R. 78, if valid, will permit a taxpayer, 
whose real or personal property tax has become delinquent 
before September 1, 1935, and who has neglected to pay 
the same for more than one year subsequent to the date of 
its delinquency, to pay the same on or before September 1, 
1944, without interest, penalties or other charges added 
thereto, provided the provision shall not apply to real 
property taxes for which sale certificate shall have hereto- 
fore been issued. 

Section 2 of H. R. 78 provides that any taxpayer, whose 
taxes are delinquent for more than one year, may, on or 
before September 1, 1935, pay to the county treasurer one- 
tenth of his total tax, whether on realty or personalty, and 
may make a like payment of one-tenth on or before the 
1st of September of each succeeding year until the whole 
is paid; such payment to be without any interest, penalties 
or other charges added thereto. By its terms said section 
does not apply to taxes on realty, where tax sale certificate 
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has been previously issued, nor to taxes where the assess- 
ment was for special purposes or levied as a special assess- 
ment. Said section contains other provisions which need 
not be here considered. 

Section 3 of H. R. 78 requires the county treasurer to 
compile separate tax records of both real and personal 
property taxes of those taxpayers who accept or agree to 
the provisions of the act. Section 4, H. R. 78, provides 
that cancelation of interest and penalties on delinquent 
taxes, provided for by the act, shall not apply to interest 
and penalties on delinquent taxes where the assessment 
was for special purposes or levied as a special assessment. 

Section 5 of H. R. 78 provides, where a taxpayer has ac- 
cepted the provisions of the act and then defaults, for cer- 
tification by the county treasurer of all such delinquencies 
to the county attorney, with directions to him to commence 
foreclosure proceedings for the collection of such delin- 
quent taxes. Section 6 of H. R. 78 limits time of operation 
of the act to midnight of September 1, 1944. Section 7 
provides: “All acts and parts of acts in conflict with this 
act are hereby repealed.” Section 8 is an emergency 
clause, requiring the act to become operative upon its ap- 
proval by the governor. 

Plaintiff is a taxpayer, owing taxes delinquent for more 
than a year, and, if H. R. 78 is valid, is entitled to make 
payment of one-tenth of such taxes without interest, penal- 
ties or costs on or before September 1, 1935, and one-tenth 
thereof before the 1st of September of each succeeding 
year. Plaintiff has tendered to the defendant, county 
treasurer of Douglas county, one-tenth of such delinquent 
taxes, without interest or other penalties. The treasurer 
refused, on the ground that H. R. 78 was unconstitutional. 
The attorney general, in the name and on behalf of the 
state, has intervened, and Woods Brothers Realty Com- 
pany, a taxpayer owing taxes delinquent for more than-a 
year, has intervened. 

* Plaintiff and interveners all contend that H. R. 78 is 
constitutional, while defendants, county of Douglas, city 
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of Omaha, School District of Omaha, Metropolitan Utilities 
District, and the treasurer of Douglas county, who is also 
treasurer ex officio of the other defendants, assert that H. 
R. 78 is essentially an amendatory act and contravenes 
that portion of section 14, art. III of the state Constitution, 
which provides: “‘And no law shall be amended unless the 
new act contain the section or sections as amended, and 
the section or sections so amended shall be repealed.” The 
cause is submitted on the pleadings. 

Plaintiff and interveners, in effect, concede that H. R. 78 
does modify and amend preexisting sections of the revenue 
law of the state, but contend that H. R. 78 is an act inde- 
pendent and complete in itself, and hence, by implication, 
may repeal or modify other sections or parts of sections of 
the revenue law, without specifically referring to the same, 
and without formally amending or repealing such sections. 

The rule contended for by plaintiff and interveners is 
stated in State v. Miller, 104 Neb. 838, in this language: 
“An independent legislative act covering the entire subject 
of legislation to which it relates may incidentally modify or 
change existing statutes without referring to them.” 

In State v. Lehmkuhl, 127 Neb. 812, this court held: 

“An independent legislative act covering the entire sub- 
ject of legislation may change or repeal former enactments 
in conflict with new provisions.” 

“A legislative act complete in itself is not within the 
mischief to be remedied by the constitutional provisions 
relating to the amendment of statutes.” 

Among the many decisions of this court announcing the 
same rule, in substance, are the following: Drew v. Mum- 
ford, 114 Neb. 100; State v. Bauman, 126 Neb. 566. 

The rule announced in the cases above cited is not appli- 
cable to nor controlling in the instant case, unless H. R. 78 
is an independent act, complete in itself and covering the 
entire subject of legislation. Counsel for plaintiff and 
interveners have not enlightened us as to what they con- 
tend is the subject of legislation which is completely 
covered by H. R. 78. Certainly, it is not the subject of 
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revenue, because it does not cover that field completely; 
certainly, it is not the subject of delinquent taxes, because 
it does not purport to cover that field completely; and we 
are unable to discern any particular subject of legislation 
that is completely covered by the act. We are constrained 
to hold, therefore, that the rule announced above is not 
applicable to and does not control in the instant case. 

An examination of the provisions of H. R. 78 and chap- 
ter 77, Comp. St. 1929, being the revenue law of the state, 
discloses that the former modifies or is in conflict with 
many of the provisions of the latter. Among those sections 
‘which H. R. 78 seems to modify to a greater or less extent 
are the following numbered sections of chapter 77, Comp. 
St. 1929, namely: 1910, 1915, 2002, 2006, 2007, 2008, 2014, 
2039, 2105, 2106, 2117 and 2120. Apparently, each of said 
sections is either modified or suspended in its operation 
for a term of years if H. R. 78 is valid. 

Even though the act professes to be independent and 
complete in itself, yet if it is clearly not such, but is one 
amendatory in character, the court must so hold. In State 
v. Bauman, supra, it was held: “Even though an act of the 
legislature professes to be an independent act, and does not 
formally purport to amend any prior act or acts, yet if, in 
fact, the legislative intent is to, and it clearly appears that 
the act does, make changes in an existing act or acts by 
adding new provisions or changing existing ones therein 
and mingling the new and the changed with the old on the 
same subject, so as to make of the old, the changed, and 
the new a connected piece of legislation covering the same 
subject, the later act must be considered an amendment of 
the former act or acts and within the constitutional pro- 
hibition.”” In fact, by reference to section 2, H. R. 78, we 
find a provision that, if a taxpayer has started to make 
payments of delinquent taxes under the provisions of this 
act and thereafter defaults in making the instalment pay- 
ments, “the property of said taxpayer shall be subject to 
the provisions of all the relevant sections of articles 19, 20 
and 21, chapter 77, Compiled Statutes of Nebraska, 1929.” 
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It thus appears that the legislature must have known that 
H. R. 78 was suspending or modifying several relevant 
provisions of the revenue law without amending and re- 
pealing the original sections amended. 

This court has frequently held that a legislative act 
which is amendatory of existing laws is unconstitutional 
where such act does not contain the section or sections 
amended and does not repeal said original sections. Smails 
v. White, 4 Neb. 353; Sovereign v. State, 7 Neb. 409; 
Stricklett v. State, 31 Neb. 674; Van Horn v. State, 46 
Neb. 62; Board of Education v. Moses, 51 Neb. 288; Haver- 
ly v. State, 68 Neb. 83; Minter v. Burt County, 95 Neb. 473. 

We are forced to the conclusion that H. R. 78 is an 
amendatory act and violates the quoted provisions in sec- 
tion 14, art. JJI of the Constitution, and is, therefore, in- 
valid. 

In view of the conclusion above set forth, it is unneces- 
sary to consider other propositions raised and discussed in 
the briefs and on oral argument. 

JUDGMENT ACCORDINGLY. 

PAINE, J., dissenting. 

I respectfully dissent from the opinion adopted in this 
case, and will state my reasons therefor. 

It is of interest to ascertain who first objected to this 
law. It was the county treasurer of Douglas county, who 
refused to accept payments made in strict accord with the 
terms of the law, on the ground that he thought the law 
was unconstitutional and void. Section 3 of H. R. 78 pro- 
vides that the county treasurer of each county shall each 
‘year compile a separate tax record, setting out the property 
of those taxpayers who accepted relief under the act. It is” 
further provided in section 5 of the act: “No public officer 
for any service rendered or act performed in connection 
. with said action shall receive any compensation other than 
his salary.” It is quite evident that this law will make ad- 
ditional work for some county officers, but the legislature 
decided that the end justified the means. 

The other defendants, aside from the county treasurer of 
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Douglas county, are the county of Douglas, the city of 
Omaha, the School District of Omaha, and the Metropoli- 
tan Utilities District of Omaha. These last-named defend- 
ants claim that H. R. 78 does not place the tax burden uni- 
formly upon taxpayers, and discriminates between tax- 
payers who have paid their delinquent taxes and those who 
have been unable up to the present time to pay their de- 
linquent taxes. 

In my opinion these last-named defendants, instead of 
being harmed by this law, would benefit greatly by the 
enactment of the law. Counties and cities and school dis- 
tricts levy the amount of the taxes they need, without con- 
sideration of the penalty interest upon such taxes, but levy 
what they consider adequate for their needs in the face 
amount of the total tax assessed against the property of 
the taxpayer. H. R. 78 does not take from these defend- 
ants a single dollar of the taxes they have levied, but will, 
in the opinion of the legislature, bring in the face amount 
of delinquent taxes, some of which have been delinquent 

.for many years, and the collection of which is hopeless; 
for it is plainly to be seen that, if the real estate was of 
sufficient value, tax sale certificates would have been pur- 
chased against this property before this time; therefore, in 
my judgment, H. R. 78 would within a few months bring 
in to these last-named defendants thousands of dollars of 
taxes that they would never receive under the laws in force 
before H. R. 78 was passed. 

“Taxation always has been, is now, and probably always 
will be, a matter of grave concern to all people, rich and 
poor alike. The tax dollar is hard to part with for all of 
us. Taxation takes with a heavy hand and places burdens 
upon thrift, economy, and savings. * * * The subject is 
one of daily conversation and almost universal condemna- 
tion. No citizen is satisfied with present conditions. Those 
who seek public office talk about taxes and tax relief as the 
vital and supreme question.” State v. Luecke, 260 N. W. 
(Minn.) 206. 

It is important that we grasp the problem that our legis- 
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lature had to contend with in facing the mountain of de- 
linquent taxes in the various counties of our state, and 
from the facts ascertain the intent of our legislature in 
drafting and passing this law. 

In the petition of the intervener, Woods Brothers Realty 
Company, it is alleged that there are unpaid delinquent 
city, state and county taxes in Nebraska aggregating mil- 
lions of dollars; that in the county of Lancaster alone the 
unpaid and delinquent taxes for the year 1933 is in excess 
of $375,000; that to keep up the expenses of the state the 
assessments made against property where the taxes are 
paid must necessarily be increased to meet the expense of 
government. 

It is clear that, unless some such plan as this may be de- 
vised, by which the owner of property having against it 
large amounts of unpaid delinquent taxes may be allowed 
to pay up for the current year and thereby get back in 
good standing on the treasurer’s books so far as the cur- 
rent year is concerned, and then be permitted to pay the 
accumulation of back taxes in small annual payments, the 
cities, counties, school districts, and our state will be 
paralyzed to raise money for actual expenses, to say noth- 
ing of meeting the burden of pressing relief problems. 

By its terms this emergency act expires for all purposes 
at midnight, September 1, 1944. 

The tax assessed against a man’s property defines the 
measure of -his duty in the support of his city, county and 
state, but the tax thus imposed is not founded upon a con- 
tract and does not establish the relation of debtor and 
creditor between the taxpayer and the state. A debt is a 
sum of money due by contract, express or implied, while a 
tax is a charge upon persons or property to raise money 
for public purposes. State v. Rowe, 108 Neb. 232; War 
Finance Corporation v. Thornton, 118 Neb. 797; 61 C. J. 
70. 

The payment of taxes cannot be enforced in a suit by a 
state or county to obtain a judgment for the amount of 
taxes, but the remedy for nonpayment of taxes is limited 
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to the seizure and the sale of the property itself, showing 
that a tax is not a debt. 

Chief Justice White, in Billings v. United States, 232 U. 
S. 261, quoting from 37 Cyc. 1165, says: “Delinquent taxes 
do not bear interest unless it is expressly so provided by 
statute. But it is competent for the legislature to pre- 
scribe the payment of interest as a penalty for delay in the 
payment of taxes and to regulate its rate.” 

Justice Holmes, in New York v. Jersawit, 263 U.S. 493, 
refused to allow the claim of the state of New York for 
interest on a tax in a bankruptcy proceeding, on the ground 
that such interest was just a penalty. 

In a similar act passed by the legislature of Oregon in 
1925, remitting penalty and interest on certain taxes, it 
was declared in the act that, whereas farmers and agricul- 
tural interests had been suffering under severe handicaps, 
due to the general depression in agriculture, therefore it 
was enacted that under certain conditions the officials 
might remit the interest, penalty and costs on delinquent 
taxes. This act was brought to the Oregon supreme court 
on a writ of mandamus, and its constitutionality was sus- 
tained, that court holding that the interest was not a part 
of the taxes, and that what the statute had imposed by way 
of penalty the statute could remit. State v. Coos County, 
115 Or. 300. From this Oregon decision we make the fol- 
lowing quotation: “We do not regard this, however, as an 
act regulating taxation, but merely as an act remitting cer- 
tain penalties, which would otherwise have accrued but 
for its passing. The act of taxation had already been per- 
formed when the tax was properly levied by the authorities 
in Coos county, and this did not authorize the levying of 
any taxes, or regulate the manner in which they should be 
paid, but was an act of grace remitting certain penalties, 
but for which the parties named in the act would have been 
liable.” 

In examining the General Laws of Oregon for 1925 (ch. 
814), I find that this act under discussion is similar in 
many provisions to the Nebraska act, although much 
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shorter, and is entitled, “An act to remit penalty and in- 
terest on certain taxes, and declaring an emergency.” It 
will be seen at a glance that the members who drafted the 
bill, H. R. 78, in Nebraska took the precaution to make the 
title of our bill far more complete than the Oregon draft- 
ers did. The full title of our H. R. 78 is set out in the 
main opinion. 

In an exhaustive article by Professor M. H. Merrill, 13 
Neb. Law Bulletin, 95, we find a very complete and helpful 
discussion of section 14, art. III of the Nebraska Constitu- 
tion, for the violation of the provisions of which H. R. 78 
is held void in the main opinion. This article cites, as the 
first case in which this section was involved, People v. Mc- 
Callum, 1 Neb. 182, in which Judge Crounse said: ‘“The 
purpose of this provision is to prevent surprise in legisla- 
tion, by leaving matter of one nature embraced in a bill 
whose title expresses another. * * * It is only in cases 
clearly involving the mischief provided against, that this 
court should be called upon to declare void the acts of the 
legislature.” And in White v. City of Lincoln, 5 Neb. 505, 
it was held: “The object of this constitutional provision is 
to prevent surreptitious legislation by incorporating into 
bills obnoxious provisions, which have no connection with 
the general object of the bill and of which the title gives no 
indication.” 

Many decisions of our court have held that the subject 
of an act is not to be interpreted in a narrow or captious 
spirit, but the subject in an act may be comprehensive, and 
if the court can see that the. legislature has reference to 
one general topic which is capable of treatment as a unit 
the constitutional requisites are satisfied. 

The act in the case at bar has been criticized in the 
briefs as providing a new manner of foreclosure for de- 
linquent taxes, but one who reads the act carefully will see 
that it is all a harmonious whole, enacted for the sole pur- 
pose of collecting much-needed delinquent taxes. 

‘In Sheridan County v. Hand, 114 Neb. 813, it was held 
that an act to adopt and establish a code of laws and pro- 
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’ vide for their administration and enforcement, known as 
the civil administrative code, contained but one subject, al- 
though it consisted of eight grand divisions or titles and 
covered 430 pages in the Session Laws, and covered such 
diverse matters as the six code departments, dairy stand- 
ards, insurance, state highways, and licensing of physi- 
cians. 

Chief Justice Sullivan, in Rosenbloom v. State, 64 Neb. 
342, had before him a law relating to the licensing of ped- 
lers, and in a very short opinion he considered the same 
questions as are before us in this case. He said it was the 
settled doctrine that courts will not declare an act of the 
legislature unconstitutional unless it is manifestly so. In 
this opinion Chief Justice Sullivan declared that the in- 
creased rate of interest provided for the nonpayment of 
taxes was a penalty. 

In the main opinion this H. R. 78 is held void because it 
does not contain sections of the laws amended. It was 
clearly the intention of the legislature not to amend any of 
our laws, but if at any time in the future this act is found 
to be in conflict with any other law it is elementary that 
the last enactment by implication repeals all prior and in- 
consistent regulations. Johnson v. Hahn, 4 Neb. 1389. 

As I read the title to H. R. 78, itis an act relating to 
revenue, and providing that taxes which are delinquent for 
more than one year prior to September 1, 1935, may be 
paid without interest or penalties, and in certain instances 
the property may be foreclosed. It further declares what 
is known by every citizen of Nebraska, that an emergency 
exists, and it is my opinion that the prompt administration 
of this law would bring in thousands of dollars of delin- 
quent taxes in the next few months. A simple reading of 
this H. R. 78 clearly shows that it does not amend the pro- 
visions of our law allowing property to be sold for delin- 
quent taxes at public sale upon the first Monday in Novem- 
ber, or at private tax sale later on, for it provides that it 
does not affect any property upon which a certificate of 
tax sale has been issued, nor does it affect any property 
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upon which the owner has promptly paid the taxes, or af- 
fect any property upon which the owner has allowed taxes 
to become delinquent and has later paid the taxes with in- 
terest, and section 4 of H. R. 78 provides specifically that 
the act shall not apply to any special assessments, so the 
act cannot affect any obligations outstanding of sewer or 
paving districts. This is a wise provision. 

Thus, we see that the provisions of H. R. 78 were care- 
fully drawn to cover just one subject, and that subject was 
the collection of long-delinquent taxes, together with the 
taxes for the current year upon such property, either by 
payment in full at once, or by payment of a series of an- 
nual payments, holding out to the owner thereof the one 
legitimate bait which the legislature has the right to hold 
out, viz., that by payment under the rules of this act of 
such delinquent taxes the state would waive the payment 
of the interest on such delinquent taxes, and this interest, I 
have endeavored to show in this dissent, is clearly a penal- 
ty which the legislature enacted to assist in getting prompt 
payments, and this penalty may legally be dropped in case 
the legislature decides, as it did by H. R. 78, that it is 
proper to do in the present emergency. 

In State v. Lehmkwuhl, 127 Neb. 812, it is stated, in dis- 
cussing section 14, art. III of the Constitution, that a more 
liberal interpretation of the constitutional provision relat- 
ing to amendments has been favored in later cases, and 
cites from 59 C. J. 866: “They should receive a reasonable 
and liberal construction, with the view of upholding the 
acts of the legislature, and not unnecessarily hampering or 
embarrassing it in its work; and the courts will not extend 
the construction of the prohibition beyond the mischief it 
was designed to prevent.” 

In this case Judge Rose refers to the recent case of 
State v. Bauman, 126 Neb. 566, and says the court held in 
that case that the act was strictly amendatory, containing 
nothing of an independent nature, but evincing a legisla- 
tive intent to mingle new changes with old provisions—an 
inhibited evil. 
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In conclusion, may we glance at the simple rules which 
should guide courts in passing upon such questions as are 
set out in 6 R. C. L. 74-78, secs. 72-77, generally, as fol- 
lows: Courts should approach constitutional questions with 
great deliberation, exercising their power in this respect 
with the greatest possible caution and reluctance, and they 
should never declare a statute void unless its invalidity is, 
in their judgment, beyond reasonable doubt, because it is 
but respect to the wisdom, the integrity, and the patriotism 
of the legislative body by which the law is passed to pre- 
sume in favor of its validity until the contrary is shown 
beyond reasonable doubt. It is further provided that, 
where there are two possible interpretations, by one of 
which the law would be void and by the other valid, the 
court should adopt the construction which would uphold it. 

H. R. 78 does not modify or alter the application of any 
tax law now in existence, but, on the other hand, it pro- 
vides a new method to add to existing tax laws; the two 
systems might exist side by side with no confusion what- 
ever. As Professor Merrill says in 138 Neb. Law Bulletin, 
130: “The logical corollary to this would be that statutes 
setting up systems which may coexist with prior legisla- 
tion are not amendatory and do not fall within the purview 
of this section of the Constitution.” See State v. Moore, 
48 Neb. 870; Wenham v. State, 65 Neb. 394; Peterson v. 
Anderson, 100 Neb. 149; Bartels v. State, 91 Neb. 575; Mc- 
Kenzie v. State, 113 Neb. 576. 

In Woodrough v. Douglas County, 71 Neb. 354, in hold- 
ing an act for collection of delinquent taxes valid, our court 
said that the act was a complete act, providing for a cumu- 
lative method for the collection of delinquent taxes; that it 
in no manner conflicts with the Constitution, and is not 
open to the objection that it was amendatory of other laws, 
and there was no valid reason why it should not be en- 
forced. 

I regret that I cannot view this law from the same 
standpoint as the majority of the court, but from the study 
which I have been able to give it in the few days it has 
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been pending before us, I am convinced in my own mind 
that it is a complete act in itself, easily capable of being 
carried out by our county officers, and provides a simple 
method by which cities, counties and school districts would 
soon be in receipt of hundreds of thousands of dollars of 
much-needed money from delinquent taxes, which taxes 
they will doubtless never receive under the present laws. 
As it is an independent act, designed for a single purpose 
clearly expressed, it is, in my opinion, not void, but a valid 
and meritorious law. 


WILLIAM C. BEER V. STATE OF NEBRASKA. 
FILED JULY 2, 1935. No. 29460. 


1. Rape: TESTIMONY OF PROSECUTRIX: CORROBORATION. “In a 
prosecution for rape, it is not essential to a conviction that the 
prosecutrix should be corroborated by the testimony of other 
witnesses as to the particular act constituting the offense. It 
is sufficient if she be corroborated as to material facts and cir- 
cumstances which tend to support her testimony, and from 
which, together with her testimony as to the principal fact, the 
inference of guilt may be drawn.” Fager v. State, 22 Neb. 382. 

2. Criminal Law: RAPE: INSTRUCTIONS. In a prosecution against 
a male, 76 years of age, for rape of a female, 11 years of age, 
where it is not charged that it was accomplished against her 
will or by force, error cannot be predicated upon the failure to 
instruct the jury as to a simple assault, in the absence of a 
request so to instruct. 

INSTRUCTIONS: REASONABLE DousT. An _ instruction 
upon reasonable doubt, containing the statement that the 
jurors are not at liberty to disbelieve as jurors, if they believe 
as men, while not to be commended, does not authorize a re- 
versal. 

4, Rape: IMPOTENCY: QUESTION FOR JURY. Whether the defend- 
ant was impotent was, under the evidence, a question of fact 
for the jury. 

5. Instructions examined and held not prejudicial. 


ERrR0R to the district court for Thayer county: ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 
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Waring & Waring and Walter C. Weiss, for plaintiff in 
error. 


Wiliam H. Wright, Attorney General, and Milton C. 
Murphy, contra. 


Heard before Goss, C. J., RosE, Goop, EBERLY, DAY and 
PAINE, JJ. 


Goss, C. J. 

Defendant, age 76, was convicted of assault with intent 
to commit rape upon a female child, not his wife or daugh- 
ter, age 11, on August 27, 1934. His sentence was for 
three years. He brings proceedings in error here. 

The girl testified to intercourse between them on the 
evening of the day named and that it took place in the vil- 
lage library where defendant, who was caretaker, had met 
her by appointment. The library was open to the public 
on two nights a week, but this was not one of the nights in 
question. He had preceded her, by appointment, to the 
library and opened the back door by which she entered. 
Examination by a physician the same evening showed that 
her vagina was larger than usual in girls of her age, that 
it was capable of penetration by a male organ, though in 
the absence of any evidence of injury it was not possible 
to determine whether she had been penetrated on that par- 
ticular oceasion. She testified to previous similar acts 
with defendant, and the doctor testified that the original 
penetration of the hymen must have occurred at some time 
prior to the night of the physical examination. 

Certain witnesses who had suspected defendant of 
clandestine meetings with the girl had followed him and 
her to the library and came upon them while there. There 
were no lights in the library and the front door was locked. 
Defendant’s grandson had a key and unlocked the door. 
The town marshal, by aid of his flashlight, found the girl 
behind a bookcase, where, she testified, defendant had told 
her to run and hide when they discovered searchers outside 
of the building. It is unnecessary to detail further cir- 
cumstances which, while not directly proving the offense, 
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are sufficiently corroborative of the testimony of the 
prosecutrix. 

“In a prosecution for rape, it is not essential to a con- 
viction that the prosecutrix should be corroborated by the 
testimony of other witnesses as to the particular act con- 
stituting the offense. It is sufficient if she be corroborated 
as to material facts and circumstances which tend to sup- 
port her testimony, and from which, together with her 
testimony as to the principal fact, the inference of guilt 
may be drawn.” Fager v. State, 22 Neb. 332. See Kotouc 
v. State, 104 Neb. 580; Robbins v. State, 106 Neb. 423; 
Mayo v. State, 127 Neb. 227. 

So we find the evidence amply sufficient to support the 
charge of assault to commit rape. Rape, as applied to par- 
ties of the ages here, is defined by section 28-408, Comp. 
St. 1929, and assault with intent to commit rape is defined 
by section 28-409, Comp. St. 1929. 

While the charge was that of rape, without charging 
that it was against the will of the female or that it was 
by force, the court submitted to the jury the alternative of 
assault to commit rape, and of the latter defendant was 
found guilty. It is complained of that the court did not 
submit to the jury the question of simple assault. No such 
instruction was requested and no proper instruction was 
requested on assault and battery. Even if he could have 
been found guilty of a simple assault, it was not error of 
the court to charge this offense in absence of a request. 
Williams v. State, 113 Neb. 606; McIntyre v. State, 116 
Neb. 600. 

Complaint is made of an instruction in which the court 
told the jury: “You are not at liberty to disbelieve as 
jurors if, from al] the evidence, you believe as men.” We 
have criticized this instruction several times and hope trial 
judges will discard it from their forms of instructions. 
But we hold that, while it is not to be commended, we can- 
not reverse a judgment of conviction solely for the giving 
of this instruction. Clements v. State, 80 Neb. 3138; Mays 
v. State, 72 Neb. 723; Lillie v. State, 72 Neb. 228. 
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Error is assigned to an instruction which told the jury 
that, if not convinced by the evidence beyond a reasonable 
doubt that defendant raped the girl, but if so satisfied 
that he assaulted her with the “intent to commit a rape,”’ 
they should return a verdict of assault with intent to com- 
mit rape; and to the next instruction, which told the jury 
that, if one with the power of copulation “touches or 
handles, or takes hold of the person of a female under the 
age of consent with the present intention of having sexual 
intercourse with her then and there, he commits the of- 
fense of assault with intent to rape.” The objection is 
made that the court did not explain the definition of “in- 
tent.” The meaning of the word is so patent in connection 
with the other specific instructions of the court that we do 
not think any juror could have misunderstood its meaning 
or have been prejudiced by the failure to define it; besides, 
defendant offered no instruction on the subject. 

In his instruction upon corroboration the court told the 
jury: “The defendant cannot be convicted upon the uncor- 
roborated testimony alone of the injured female, if you 
find it is without corroboration by the facts and circum- 
stances shown in the evidence.” Criticism is made of the 
term ‘injured female.” There was no doubt from the evi- 
dence that she had been injured by some one, either by de- 
fendant or by some one else, either at the time charged or 
before. It would have been better if she had been referred 
to as the prosecutrix, but, in the light of all the instruc- 
tions, we think the jury were not at all prejudiced by this 
phrase which was merely descriptive of the identity of the 
prosecutrix. It in no manner could be interpreted as hold- 
ing, as a matter of law, that the prosecutrix had actually 
been “injured” by defendant. 

Defendant assigns error because the court refused his 
instruction embodying “that the mere opportunity to com- 
mit the crime is not sufficient corroboration” and that if, 
in consideration of all the facts and circumstances, they 
find “that the prosecuting witness is not corroborated as 
to the main fact and issue in this case you will acquit the 
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defendant.” The court gave a proper instruction as to the 
corroborating effect of circumstantial evidence and no 
prejudice resulted from the refusal of the requested in- 
struction, which might have been prejudicial to the state 
in influencing the jury to acquit defendant, if there was 
no evidence specifically corroborating the testimony of the 
prosecutrix as to the exact fact of copulation or directed 
to the exact fact of attempted copulation. 

The chief defense, as we consider the record, evidence 
and brief of defendant, is that he was sexually impotent. 
There was evidence on his behalf tending to show that he 
had no capacity to perform the sexual act. 

A Lincoln physician, who had made a specialty of genito- 
urinary surgery, operated defendant on December 21, 
1932, and removed his prostate gland by resection through 
the natural channels. The patient was discharged from 
the hospital on January 8, 1933. He had been operated 
under the new method, called the trans-urethra resection, 
whereby, with electrical cutting instruments, the prostate 
is removed from its obstructing bed through the natural 
channel, the urethra, without resort to radical open sur- 
gery as was formerly the method used. The doctor had 
not seen defendant since that time. He expressed the 
opinion that defendant was, when he last saw him, and 
still is, sexually impotent. He defined that term as mean- 
ing-an “inability to carry out the sexual act with an erect 
penis.” A Hebron physician, who had about 30 years 
practice, expressed the opinion that it would be possible 
for a man 76 years old, whose prostate gland had been 
removed, to have such an erection, but it would not be 
probable. The prosecutrix testified that there was inser- 
tion by defendant. We think the evidence was competent 
to establish what the jury found, namely, that defendant 
_ assaulted the girl with intent to commit a rape upon her. 

We have considered all the errors assigned and find none 
of them to be prejudicial and to warrant a reversal. The 
judgment of the district court is 
~ AFFIRMED. 
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ROBERT MCGAFFEY, APPELLANT, V. LLOYD BLOSSER, APPEL- 
LEE. 


FILED JULY 2, 1935. No. 29275. 


1. Automobiles: EQUIPMENT: LiGHTs. Under the provisions of 
the Nebraska uniform motor vehicle act, including sections 
39-1174 and 39-1182, Comp. St. Supp. 1933, a red, rear light 
(tail-light) formed no part of the statutory prescribed equip- 
ment of the 1983 Chevrolet sedan of defendant at the time it 
was involved in the collision here in suit, and there was then 
and there no statutory requirement directing a display of 
lights, front or rear, on such vehicle when “parked.” 

2. Evidence in the record examined, in the light of section 39-1182, _ 
Comp. St. Supp. 1938, and sections 5 and 6 of article 3 of the 
Municipal Code of Superior, Nebraska, and held wholly insuffi- 
cient to support a recovery by plaintiff. 


APPEAL from the district court for Nuckolls county: 
ROBERT M. PROUDFIT, JUDGE. Affirmed. 


McNeny & Sprague, for appellant. 
Ziegler & Dunn and J. W. Boyd, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an appeal from a judgment rendered against the 
plaintiff, in the district court for Nuckolls county, in an 
action for damages arising from the collision of two auto- 
mobiles on a well-lighted business and residence street in 
the city of Superior about midnight on July 22, 1933. 

It appears that one Gingrich, the owner of one of the 
cars involved, together with Schlitt and plaintiff, McGaffey, 
had started from Superior and gone to a dance some dis- 
tance from that town in Gingrich’s automobile. On ar- 
rival of the party at the place of entertainment, Gingrich 
and Schlitt went into the dance hall. McGaffey remained 
in the car in which he had arrived. About thirty minutes 
later Schlitt returned to the automobile, of which McGaffey 
was then the sole occupant, and the latter then. requested 
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Schlitt to drive him to Superior. This Schlitt then pro- 
ceeded to do. After arrival at this city they were driving 
south on Commercial avenue or Main street, which is one 
of the principal business streets in Superior. It runs 
north and south. En route they crossed intersecting 
streets, Eighth, Seventh, and Sixth, and were continuing 
south to the intersection of Fifth street on their right side 
of the street when they crashed into defendant Blosser’s 
parked car, and thereby the damages in suit were sus- 
tained. The Blosser car, at the time of the collision, was 
upon the street pavement, in front of defendant’s home, at 
approximately the center of the block, within a few inches 
of the west curb. It had been raining immediately prior 
to the collision, and was still drizzling when it happened. 
The street was wet and the view of plaintiff and his com- 
panion was much obstructed by the moisture on the wind- 
shield of their car, which, together with the illumination 
of the street in its then wet condition, operated to produce 
glaring lights which were blinding in their effect. Defend- 
ant Blosser’s car, involved in this suit, was a 1933 Chev- 
rolet sedan, weighing about 3,000 pounds, and having a 
width over all of 5 feet, 9 inches. As it was parked it was 
within a few inches of the west curb, and more than 15 
feet upon the main traveled highway opposite such stand- 
ing vehicle was left for free passage of other vehicles 
thereon. It was also provided with two Gladd reflectors, 
one in each rear fender, the same being standard equip-~ 
ment of Chevrolet cars of that model. At the time of 
leaving his car, after parking it, defendant had put it ‘‘in 
reverse” and it was still in reverse at the time of the acci- 
dent. But all of its lights had been turned off, and there 
was no red tail-light showing at the moment of impact, 
save and except as created by the reflectors referred to. 
At the intersection of Fifth street and Commercial avenue, 
south of the place where the collision occurred, there was 
an electrolier which had 250-watt light bulbs; at the in- 
tersection on the north of Blosser’s home at Sixth street 
and Commercial avenue, there was a street light containing 
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a 125-watt bulb; the principal hotel of the city was located 
at the corner of Fifth street and Commercial avenue, and 
across the street from the hotel was a filling station having 
lights in front thereof; also, on the same street between . 
Fifth and Sixth there were two churches. 

Both plaintiff and the driver of his car had practically 
spent their entire lives in Superior, and plaintiff testified 
that he knew that it was the custom, at various times, to 
park cars on both sides of Commercial avenue, and it ap- 
pears that he was an experienced driver. The uncontra- 
dicted evidence is that the scene of the collision was well 
lighted at the time the accident occurred.. A disinterested. 
witness testified that he heard the impact, and saw, from 
his bedroom window, a distance of 85 feet, the plaintiff in 
the middle of the street, and saw the roadster, from which 
plaintiff had been thrown, as it came to a stop. Another 
witness, “sitting in her car” in front of the Nebraskan 
hotel, more than 200 feet away, was able to see the ap- 
proaching car in which plaintiff was riding, and to observe 
his movements after the collision. A mail carrier, who 
lived on Commercial avenue just north of the Fifth street 
intersection, testifies as to the lighting of Commercial 
avenue at the scene of the accident, and states that objects. 
were visible that night on that street from his residence as. 
far as the north end of the block in which the Blosser 
residence was located. 

Plaintiff definitely predicates his right of recovery on 
the absence of rear red lights showing on the Blosser 
parked car at the time of the collision. In support of this. 
contention, section 5 of the Municipal Code of the city of 
Superior, Nebraska, was introduced in evidence, reading 
as follows: 

“Lights, Brakes, etc. Every motor vehicle while in use 
on the streets of this city shall be provided with good and 
sufficient brakes, and also with a suitable bell, horn, or 
other signal, and shall show exhibited during the period 
from one (1) hour after sunset to one (1) hour before 
sunrise, one lamp on motorcycles and two or more lamps 
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on four (4) wheeled motor vehicles showing white lights 
visible within a reasonable distance from the direction 
towards which such vehicle is proceeding, and a red light 
. from the reverse direction.” 

In his brief appellant states his position as follows: 
“Leaving an unlighted vehicle on a highway, on a dark 
night without warning, constitutes gross negligence within 
the comparative negligence statute.” The above is the 
holding in Monasmith v. Cosden Oil Co., 124 Neb. 327. 

It will be observed that the author of the opinion in the 
Monasmith case cites as controlling authority the case of 
Giles v. Welsh, 122 Neb. 164. In the Giles case the accident 
occurred on a dark, misty night on an unlighted county 
road. As a reason for the decision announced in the Giles 
case, this court stated: “They had a right to assume that 
there would be no motor vehicle without a tail-light upon 
the highway.” 

In the instant case the undisputed evidence justifies the 
conclusion that the place of the accident was well lighted, 
from which the fair range of vision extended more than 
200 feet both north and south along Commercial avenue. 

Then, too, both the Monasmith and the Giles cases were 
determined with direct reference to the statute then in 
force, providing: “Every motor vehicle while in use on 
‘public highways * * * shall have exhibited during the 
period from one hour after sunset to one hour before sun- 
rise * * * two lamps on four-wheeled motor vehicles show- 
ing white lights visible, within a reasonable distance, from 
the direction in which such vehicle is proceeding, and a red 
light visible from the reverse direction.” Comp. St. 1929, 
sec. 39-1105. 

In both of the cases just referred to, the trucks causing 
the collisions were, at the time of the accidents, in actual 
use, and in charge of their drivers.. They had been pro- 
ceeding over the highways and had become temporarily 
“stalled,” and stopped on the traveled portion of unlighted, 
public highways on dark nights, without exhibiting any of 
the lights required by the statutes then in force. Obvious- 
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ly, in view of the surrounding circumstances, and the ex- 
press requirements of our legislation then in force, action- 
able negligence was evidenced. 

But the legislature of 1931 enacted chapter 110 of the 
laws of that year for the purpose of securing, in part at 
least, uniformity in the state laws regulating the operation 
of motor vehicles on the highways throughout the nation, 
which this court has determined should be construed in the 
light of the cardinal principles of the act itself to give 
effect to this design. Bainter v. Appel, 124 Neb. 40. 

By the terms of chapter 110, Laws 1931, section 39-1105, 
Comp. St. 1929, as hereinbefore quoted, was expressly re- 
pealed. In lieu thereof, section 48, ch. 110, Laws 1931, was 
enacted, in the following terms: 

“‘(a) Every motor vehicle upon a highway within this 
state during the period from a half hour after sunset to a 
half hour before sunrise and at any other time when there 
is not sufficient light to render clearly discernible any per- 
son on the highway at a distance of two hundred feet 
ahead, shall be equipped with lighted front and rear lamps 
as in this section respectively required for different classes 
of vehicles and subject to exemption with reference to 
lights on parked vehicles as declared in section 51. (6) 
Every motor vehicle other than a motorcycle, roadroller, 
road machinery, or farm tractor shall be equipped with two 
head lamps, no more and no less, at the front of and on 
opposite sides of the motor vehicle, which head lamps shall 
comply with the requirements and limitations set forth in 
section 45 or section 46 and except as to acetylene head 
lamps shall be of a type which has been approved by the 
department. (c) Every motorcycle shall be equipped with 
at least one and not more than two head lamps which shall 
comply with the requirements and limitations set forth in 
section 45 or section 46 and except as to acetylene head 
lamps shall be of a type which has been approved by the 
department. (d) Every bicycle shall be equipped with a 
lighted lamp on the front thereof visible under normal at- 
mospheric conditions froma distance of at least three hun- 
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dred feet in front of such bicycle and shall also be equipped 
with a reflex mirror or lamp on the rear exhibiting a red 
light visible under like conditions from a distance of at 
least two hundred. feet to the rear of such bicycle.” 
(Italics ours.) Comp. St. Supp. 1938, sec. 39-1174. 

Section 51, referred to above in this language, viz., ‘‘sub- 
ject to exemption with reference to lights on parked ve- 
hicles as declared in,” is as follows: 

“Local authorities in their respective jurisdictions may 
cause appropriate signs to be erected and maintained, 
designating residence and business districts, highway and 
steam interurban railway grade crossings and such other 
signs as may be deemed necessary to carry out the pro- 
visions of this act, and such additional signs as may be 
appropriate to give notice of local parking and other spe- 
cial regulations. Local parking and other special regula- 
tions shall not be enforceable against an alleged violator 
if, at the time and place of the alleged violation, an ap- 
propriate sign giving notice thereof, is not in proper posi- 
tion and sufficiently legible to be seen by an ordinarily 
observant person.” Comp. St. Supp. 1933, sec. 39-1182. 

A careful reading of the foregoing discloses that that 
which is strictly enjoined is, “Every motor vehicle (includ- 
ing automobiles) * * * shall be equipped with two head 
lamps;” and none of the “different classes of vehicles” 
save bicycles alone is required to be equipped “with a * * * 
lamp on the rear exhibiting a red light,” etc. So, by stat- 
ute, the legislature has seen fit to remove the requirement 
of a red tail-light for an automobile, and thus none was 
required by state law at the time the accident in suit. oc- 
curred. Obviously, a cause of action based on an alleged 
failure to conform to a provision of the statute cannot be 
maintained when the provision itself has been repealed. 
Therefore, in view of the undisputed facts established in 
the present record, and the changes in the law effected by 
new legislation, including the express repeal of the old, it . 
is thought that the doctrine announced in Monasmith v. 
Cosden Oil Co., supra, was not here applicable and con- 
trolling. 
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Bearing in mind that the legislative intent evidenced in 
the adoption of the uniform motor vehicle act regulating 
the operation of vehicles was, in part at least, to assure the 
safety and protection of the sojourner and the stranger 
within our gates from the dangers of incurring penalties 
for unwitting violations of unknown laws and regulations, 
and where the terms of the state enactment cover the sub- 
ject of proper motor vehicle equipment, and proper park- 
ing and use of highway, both within and without munici- 
palities, it would seem that the strict enforcement of sec- 
tion 5 of the Municipal Code of Superior as applicable and 
controlling in the instant case would be inconsistent with 
the clear legislative intent of our uniform motor vehicle 
act. Can it be said that a municipality may require the 
use of a red tail-light in parking an automobile which is 
not prescribed by state law as a proper equipment of the 
vehicle parked? Section 5 of the Municipal Code of Su- 
perior, if applicable to the present case, must be construed 
as a “local parking regulation.” The requirements-of sec- 
tion 48, ch. 110, Laws 1931, are expressly made “subject 
to exemption with reference to lights on parked vehicles as 
declared in section 51” already quoted. In turn, section 51 
expressly limits “local authorities,’ which we understand 
to include municipalities, in the enforcement of local park- 
ing regulations by an express condition that “local parking 
and other special regulations shall not be enforceable 
against an alleged violator if, at the time and place of the 
alleged violation, an appropriate sign giving notice there- 
of, is not in proper position and sufficiently legible to be 
seen by an ordinarily observant person.” There is not the 
slightest evidence of compliance with this requirement, 
even if the validity of section 5 of the Municipal Code of 
Superior be assumed. 

But even if section 5 of the Municipal Code of Superior, 
hereinbefore quoted, be construed wholly independently of 
the statute, it is thought that its provisions are insufficient 
to support plaintiff’s cause of action. Section 6, ch. 3 of 
the Municipal Code of Superior, relates solely to the regu- 
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lations for automobile parking on the streets of Superior. 
The defendant appears to have substantially conformed to 
all the requirements of section 6, but it does not express a 
requirement that the automobile lamps shall be lighted 
when the automobile is parked. Section 6 and section 5 of 
this ordinance must be construed together with due con- 
sideration to the subject of each. So interpreted, the 
words of section 5, viz., “every motor vehicle while in use 
on the streets of this city,” and “showing white lights 
visible within a reasonable distance from the direction 
towards which such vehicle is proceeding, and a red light 
from the reverse direction,” manifestly limit their applica- 
tion to an automobile “while in use’ and then ‘“‘proceeding”’ 
—an automobile in motion. It necessarily would have no 
application to an automobile parked for the night or longer 
on the public street, in strict conformity with the provi- 
sions of section 6, left unattended and not in present use. 
This conclusion is supported by the reasoning of the fol- 
lowing cases: City of Harlan v. Kraschel, 164 Ia. 667; 
Griffin v. McNeil, 198 Ia. 1859; Leete v. Hays, 211 Ia. 379; 
State v. Bixby, 91 Vt. 287; Coca Cola Bottling Co. v. Shipp, 
174 Ark. 1380; Musgrave v. Studebaker Bros. Co., 48 Utah, 
410; Commonwealth v- Keister, 26 Pa. Dist. Rep. 922. 

Therefore, in view of the admitted facts of the record 
before us, in the light of the statutory provisions discussed, 
we are constrained to the view that no sufficient evidence 
exists to sustain or support a judgment against the de- 
fendant. It follows that the trial court committed no error 
in overruling plaintiff’s motion for a new trial and enter- 
ing judgment upon the verdict returned. 

The judgment is 

AFFIRMED. 
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NORTHWESTERN MUTUAL LIFE JNSURANCE COMPANY, AP- 
PELLEE, V. FRANK NORDHUES ET AL.: STATE OF NEBRASKA, 
APPELLANT. 


FILvep JULY 2, 1935. No. 29335. 


1. Eminent Domain: “OWNERS.” Ali persons with an interest in 
land, such as a mortgage, are owners, within statutes relating 
to the ca of eminent domain. 

MoRTGAGEES. A mortgagee is a necessary 
party in an action to condemn real estate for public use under 
the power of eminent domain. 

3. States. The state cannot be sued in its own courts without its 
consent. 


A suit to foreclose a mortgage involving real estate 
to which the state has legal title is one against the state which 
cannot be maintained without its consent. 


APPEAL from the district court for Cedar county: MARK 
J. RYAN, JUDGE. Reversed and dismissed. 


Wiliam H. Wright, Attorney General, and George W. 
Ayres, for appellant. 


Fred C. Foster and Robert G. Fuhrman, contra. 


Heard before Goss, C. J., ROSE, EBERLY,. DAY and 
CARTER, JJ., and MESSMORE and REDICK, District Judges. 


DAY, J. . 

The Northwestern Mutual Life Insurance Company 
brought this suit to foreclose a mortgage against several 
defendants. The state of Nebraska was made a party de- 
fendant for that it had purchased from the mortgagor a 
part of the premises which it was using for a highway. 
The decree foreclosed the right, title, and interest of all de- 
fendants, including the state, in the mortgaged premises. 
It also decreed that a writ of assistance issue to the sheriff 
to place the purchaser in possession. The state appeals 
from this judgment. 

The petition alleges that the owners of the land, the 
mortgagors, conveyed a part of the premises to the state 
of Nebraska more than two years subsequent to the execu- 
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tion, delivery, and filing of plaintiff’s mortgage; that what- 
ever interest the state may have is subject, junior and in- 
ferior to the lien of plaintiff’s mortgage. The answer of 
the state challenged the jurisdiction of the court for that 
(1) the plaintiff has not been given legislative leave to sue 
the state; (2) the claim had not been presented to the 
auditor of public accounts; (3) the claim is not one 
founded upon contract, express or implied. The trial court 
overruled the state’s challenge to the jurisdiction of the 
court, after which the state took no part in the trial of the 
case. 

The state’s power to acquire land for a state or federal 
highway is conferred by section 39-1408, Comp. St. 1929. 
It may appropriate and condemn for public use such real 
estate as is necessary in the manner provided for counties 
by sections 26-709 to 26-715, Comp. St. 1929. Section 26- 
709, Comp. St. 1929, provides that there shall be no ap- 
propriation of private. property for public use “until full 
and just compensation therefor shall have been first made 
to the owner thereof.” It is well settled in this state that 
the mortgagee is an owner of the land within the contem- 
plation of such statutes. The word “owner” as used in the 
eminent domain statutes means any person who has an in- 
terest in the real estate. Gerrard v. Omaha, N. & B. H. R. 
Co., 14 Neb. 270. 

In Omaha Bridge & Terminal R. Co. v. Reed, 69 Neb. 
514, it was held: “A mortgagee is an owner within the 
meaning of the statute providing for the taking of land 
under the power of eminent domain.” See, also, Board of 
Commissioners v. Northwestern Mutual Life Ins. Co., 114 
Neb. 596, and Dodge v. Omaha & S. W. R. Co., 20 Neb. 276. 

A mortgagee is a necessary party in an action to con- 
demn real estate for public use under the right of eminent 
domain. But the state did not bring an action under the 
eminent domain statutes. Instead, it purchased a part of 
the land, included in the plaintiff’s mortgage, for the pur- 
pose of constructing a public highway. The plaintiff, the 
mortgagee, had no notice of the purchase or the construc- 
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tion of the highway. The plaintiff’s mortgage was of 
record and in a condemnation proceeding the mortgagee 
was a necessary party. By purchase, the state did not 
acquire any interest as against the mortgagee. Actually, 
it purchased the right of way subject to the mortgage. 
However, the state as purchaser is entitled to possession of 
the premises. 

It is argued that this is a suit against the state and can- 
not be maintained without its consent. Section 22, art. V 
of the Constitution, provides: “The state may sue and be 
sued, and the legislature shall provide by law in what 
manner and in what courts suits shall be brought.’ Under 
this provision no suit can ordinarily be maintained unless 
authorized by legislative provision. The state cannot be 
sued in its own courts without its consent. State v. Mor- 
tensen, 69 Neb. 376; McShane v. Murray, 106 Neb. 512; 
McNeel v. State, 120 Neb. 674; Hidenmiller v. State, 120 
Neb. 430. 

The state has in a measure waived its prerogative by 
section 27-319, Comp. St. 1929, which provides: “The 
several district courts of the judicial districts of the state 
as now provided for and established by the Constitution 
of the state, and of such judicial districts as may hereafter 
be provided by law, shall have jurisdiction to hear and de- 
termine the following matters: First. All claims against 
the state filed therein which have been previously presented 
to the auditor of public accounts, and have been in whole 
or in part rejected or disallowed. Second. All claims or 
petitions for relief that may be presented to the legislature, 
and which may be by any law, or by any rule or resolution 
of the legislature, or either house thereof, referred to 
either of said courts for adjudication. Third. Of all set- 
offs, counterclaims, claims for damages, liquidated or un- 
liquidated, on the part of the state, against any person 
making a claim against the state, or against the person in 
whose favor such claim arose.” Upon this statute the 
state based its challenge to the jurisdiction of the court. 
This is a suit to foreclose a mortgage against the state. 
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The state acquired legal title to a portion of the mortgaged 
premises subject, we think, to the mortgage. This case 
does not fall within the provisions of the general act pro- 
viding for suits against the state and cannot be maintained 
thereunder. A suit to foreclose a mortgage involving real 
estate to which the state has legal title is one against the 
state which cannot be maintained without its consent. 59 
C. J. 313; Christian v. Atlantic & N. C. R. Co., 133 U. S. 
233; Hjorth Royalty Co. v. Trustees of University, 30 Wyo. 
309. 

Section 21, art. I of the Constitution, provides as fol- 
lows: “The property of no person shall be taken or dam- 
aged for public use without just compensation therefor.” 
The interest of the mortgagee in real estate taken for pub- 
lic use is such property. In this connection, an interesting 
case is Chick Springs Water Co. v. State Highway Depart- 
ment, 159 S. Car. 481. It was held there that no legisla- 
tive act was necessary to maintain an action against the 
state to recover just compensation for private property 
taken for a public purpose, since the constitutional pro- 
vision was self-executing and itself gives sufficient consent 
to be sued. The argument of the opinion is that to hold 
that legislative permission to sue was necessary would 
enable the legislature to deny a constitutional right by fail- 
ing or refusing to provide a remedy. We are impressed 
by the reasoning of this opinion and at the same time note 
that it does not find support in numerous authorities. 
After all, there is a distinction in that this is a suit to 
foreclose a mortgage and dispossess the state, while the 
South Carolina case was one at law for damages. The 
Constitution does not forbid the taking of the land but 
guarantees just compensation for the taking or damage. 
We are impelled by the great weight of authority to hold 
that this is a suit against the state which cannot be main- 
tained without legislative permission. The judgment should 
be reversed and the suit dismissed as to the state. 

REVERSED AND DISMISSED. 


VoL. 129] JANUARY TERM, 1935 383 
McGuire v. Stimbert 


JOHN MCGUIRE ET AL., APPELLANTS, V. WILLIAM T. STIM- 
BERT ET AL., APPELLEES. 


FILED JULY 2, 19385. No. 29210. 


1. Statutory Provision. “In the construction of every instrument 
creating or conveying, or authorizing or requiring the creation 
or conveyance of any real estate, or interest therein, it shall be 
the duty of the courts of justice to carry into effect the true 
intent of the parties, so far as such intent can be collected, 
from the whole instrument, and so far as such intent is con- 
sistent with the rules of law.” Comp. St. 1929, sec. 76-109. 

2. Fraudulent Conveyances: Equity. In the determination of the 
interests of parties, equity looks through the form and regards 
the substance of the transaction. 


APPEAL from the district court for Clay county: FRANK 
J. MUNDAY, JUDGE. Affirmed as modified. 


Stiner & Boslaugh, for appellants. 
C. L. Stewart, contra. 


Heard before Goss, C. J., GOOD, EBERLY, PAINE and 
CARTER, JJ., and REpICcK, District Judge. 


PAINE, J. 

This is a creditors’ bill in aid of execution to set aside 
a conveyance of real estate. There was a partial judgment 
for plaintiffs, and from this the plaintiffs appealed. 

The three plaintiffs are trustees for the depositors of the 
insolvent Farmers State Bank of Inland, Nebraska, having 
been duly elected as such trustees on May 5, 19382. Such 
plaintiffs secured a judgment on November 28, 1982, 
against William T. Stimbert in the sum of $2,013 for 
money loaned said Stimbert by the bank. An execution 
issued thereon was returned unsatisfied. 

At the time said indebtedness was contracted to the 
bank, the said defendant, William T. Stimbert, owned cer- 
tain real estate, and on November 17, 1982, while said 
action was pending against him for the money he owed 
the bank, and eleven days before the judgment was ob- 
tained, he and his wife gave a quitclaim deed for this land 
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to his father, David Stimbert, one of the defendants herein, 
for the avowed purpose of paying numerous debts which 
he owed his father. Plaintiffs insist that said deed was 
executed wholly without consideration, and with the inten- 
tion of all the parties thereto to hinder, delay and defraud 
his other creditors, especially the plaintiffs. It is further 
alleged that the said William T. Stimbert is insolvent and 
the plaintiffs are without adequate remedy at law. 

In the amended answer the defendants deny the allega- 
tions of the petition, except that said quitclaim deed was 
executed and delivered, and further allege that on March 
1, 1929, the father deeded the same 120 acres of land to his 
son, William T. Stimbert, by warranty deed, expressly re- 
serving therein that the grantee should pay the sum of 
$112.50 to the grantor on October 1 and the same amount 
on April 1 of each year during the natural lifetime of the 
father and mother. In said amended answer there is set 
out certain debts for pasture rent, corn and wheat pur- 
chased, and various other transactions, including the 
charge upon the real estate, all of said items making the 
total of $5,532.79 alleged to be due to the father from the 
son, and the payment of which indebtedness constituted 
the consideration for the quitclaim deed from the son to 
his father. 

In the decree entered by the trial court it provided that 
the quitclaim deed should be set aside; that a homestead 
right of William T. Stimbert and his wife existed in the 
premises ; that said premises should be sold, subject to pay- 
ments due under the provisions set out in the warranty 
deed dated March 1, 1929, which amounted with interest 
to $739.80, and subject to the above homestead rights; and 
that from the proceeds of said sale cash rent due for pas- 
ture of an adjoining 40 acres should be deducted, in the 
amount of $507.14, which was unpaid; and the trial court 
rejected all of the other items claimed in the amended 
petition. 

Complaint is made of the allowance of even these two 
remaining items. This court finds that the allowance of 
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$507.14 for rent of the pasture upon the northwest quarter | 
of the southwest quarter of section 16 was not supported 
by sufficient evidence; therefore, said item is rejected by 
this court. 

Evidence is to the effect that, when the note of William 
T. Stimbert was last renewed, the cashier of the bank re- 
lied upon his property statement, which failed to show any 
indebtedness whatever in favor of his father, but the de- 
fense made to this is that he signed the property state- 
ment in blank, and that the banker filled it in, which claim 
does not appeal to this court. 

It is argued by the plaintiffs that the item of $739.80 
was also erroneously decreed to be a lien upon the land, 
yet we find it specifically set out in the warranty deed 
dated March 1, 1929, as follows: “It being expressly under- 
stood and mutually agreed by and between the grantors 
and grantee herein as a further consideration for the exe- 
cution and delivery of this deed of conveyance, that the 
said grantee is to pay to the said grantors herein the sum 
of $112.50 on Oct. 1 and $112.50 on the 1st of April of each 
year during the natural lifetime of either the said David 
Stimbert or of the said Marie Stimbert.” 

The evidence also discloses that at the same time the 
father conveyed other land to other children, reserving 
cash payments in the deeds similar to the one in this deed, 
which warranty deed, dated March 1, 1929, was drawn by 
the cashier of the bank, and said reservations inserted by 
him in the deed, so that the officers of the bank could not 
be heard to deny that such charges were made against the 
land at the time it was deeded by the father to the son, to 
say nothing of the notice given to the whole world when 
the deed was placed on record. 

“In the construction of every instrument creating or 
conveying, or authorizing or requiring the creation or con- 
veyance of any real estate, or interest therein, it shall be 
the duty of the courts of justice to carry into effect the true 
intent of the parties, so far as such intent can be collected, 
from the whole instrument, and so far as such intent is 
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consistent with the rules of law.” Comp. St. 1929, sec. 76- 
109, which provision enjoins upon courts the duty of carry- 
ing into effect the intent of the parties in construing any 
instrument affecting the rights of the parties. In the de- 
termination of the interests of parties, equity looks 
through the form and regards the substance of the trans- 
action. 

In the opinion of this court, the trial court was right in 
rejecting all of the various claims for a preference due to 
the father from the son, save and excepting only the pay- 
ments reserved in the original deed, and all of the other 
claims, amounting to some $5,532.79, were attempts to 
illegally prefer the father to other creditors. The decree 
of the trial court is hereby affirmed, save and except as to 
the item of $507.14, which is stricken out, and as thus 
modified the decree will stand. 

AFFIRMED AS MODIFIED. 


JULIA A. EVERETT, APPELLEE, V. METROPOLITAN LIFE INSUR- 
ANCE COMPANY, APPELLANT. 
FILED JULY 2, 1935. No. 29267, 


Insurance: ESTOPPEL. An insurance company may be estopped from 
denying liability where, by its course of dealing and the acts 
of its agent, it has induced the insured to pursue a course to 
his detriment. 

APPEAL from the district court for Douglas county: 

JAMES M. FITZGERALD, JUDGE. Affirmed. 


Harley G. Moorhead, Harley G. Moorhead, Jr., and 
Leroy A. Lincoln, for appellant. 

G. H. Seig, contra. 

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ. 


PAINE, J. 
This is an action by a widow and beneficiary upon a 
$2,000 policy of life insurance in the Metropolitan Life In- 
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surance Company upon the life of her husband. The 
$2,000 policy was payable to the beneficiary in instalments 
according to a settlement option executed by the insured, 
whereby about $500 was to be paid immediately upon the 
death of the insured, and the balance was payable in 
monthly instalments of $66.66 with interest at 7 per cent. 
for 23 months thereafter. 

On August 1, 1928, defendant issued this policy for 
$2,000, payable to the plaintiff, his wife, and insured paid 
therefor the premium of $3.90, which maintained the 
policy in force for one month from its date of issue, which 
payments were to continue for 53 years. He paid such 
monthly premiums upon said policy for 44%, years. De- 
fendant denied liability upon the ground that the premium 
for the month of November, 1932, in the sum of $3.90 had 
not been paid, and that the principal sum was therefore 
forfeited, the defendant insisting that, by the nonpayment 
of the monthly premium due November 1, 1932, the policy 
lapsed 31 days thereafter. The insurer died December 25, 
1932. 

At the close of all of the evidence, the defendant moved 
the court to take the case from the jury and find for the 
defendant, for the reason that there was insufficient evi- 
dence to support a judgment for the plaintiff and against 
the defendant. Thereafter the plaintiff moved the court to 
enter judgment for the plaintiff in the amount sued for, 
for the reason that the evidence of the defendant was not 
sufficient to establish its defense and plaintiff was entitled 
to a judgment as a matter of law. The trial court there- 
upon discharged the jury and found generally for the 
plaintiff, and gave judgment for the total amount of instal- 
ments due at that time, of $940.01, and taxed as part of 
the costs an attorney fee for the plaintiff in the sum of 
$200. The defendant assigned as errors the overruling of 
the motion for a directed verdict, for errors of law occur- 
ring at the trial, and that the verdict and judgment were 
not sustained by sufficient evidence and are contrary to 
law. 
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Plaintiff’s exhibit No. 6, being a statement of the values 
in this policy tendered by the defendant company, shows 
that the cash surrender value of the policy was $94.94, and 
that a small loan, with interest thereon, standing as a lien 
against this policy, amounted to $88.20, leaving a net cash 
surrender value on the policy of $6.74, at death of the de- 
ceased. The unpaid premium was only $3.90, and in this 
particular form of policy there was no forfeiture clause. 
It did provide that in the case of lapse of payment certain 
options could be exercised within three months, which time 
had not yet expired. This court has held that, in such a 
situation and under these conditions, the cash value of 
$6.74 should be applied as a premium to continue the 
policy in force, for forfeitures are not looked upon with 
favor. In Haas v. Mutual Life Ins. Co., 84 Neb. 682, 26 
L. R. A. n. s. 747, it says in the opinion: ‘““‘We adhere to the 
rule this court has heretofore announced that ‘forfeitures 
will be enforced only when the strict letter of the contract 
requires it.’ * * * It can be permitted only when expressed 
in the policy in clear and unmistakable terms.” 

In North Carolina Mutual Life Ins. Co. v. Terrell, 89 
A. L. R. 1459 (227 Ala. 410) the first syllabus reads as 
follows: “The full amount of a life insurance policy the 
premium of which was unpaid at the time of the death of 
insured, and not merely the amount of paid-up insurance, 
is, where the insured died within three months after the 
premium became due without having exercised any of the 
options afforded by the policy, recoverable under a policy 
which, while specifying that, except as therein provided, 
the payment of a premium shall not maintain the policy 
in force beyond the date when the next premium is pay- 
able, also provides that insured may, within three months 
after default in the payment of any premium, surrender 
the policy and have a choice between receiving its cash- 
surrender value, or paid-up insurance, or extended insur- 
ance, and that if no other option is selected, the policy will 
automatically be continued in force for the amount of paid- 
up insurance to which the insured is entitled.” The anno- 
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tation following the case cites additional authorities sup- 
porting the quotation hereinabove. See McMaster v. New 
York Life Ins. Co., 1838 U. 8S. 25; Higgins v. Old Line Ins. 
Co., 122 Neb. 254. 

The insured in the case at bar had three policies in force 
in the same company, and had paid the premiums on two 
of the policies for December, but it appears he did not pay 
the monthly premium due on this older policy. It appears 
that the defendant’s agent, Carr, observed that a small loan 
was being made on the policy, and concluded that the 
premium due would be taken out of the proceeds, and in 
his letter to the insured under date “11-15-32,” written 
upon the letterhead of a district manager of the Metropoli- 
tan Insurance Company, being exhibit 4, said: “I will for- 
ward your policy to you as soon as it comes thru to me. 
A deposit of $2.82 will be necessary to put it in force. It 
will also pay the premium of Dec. and you will have nothing 
more to pay until Jan. 1-1933.”’ The insured was thus led 
to believe the November premium was paid by the loan. 
The conclusion was doubtless drawn by the trial court that 
the failure of the insured to pay the premium was due to 
the statements and conduct of the defendant’s agent, as 
well as by the written statement made by defendant’s agent 
on plaintiff’s exhibit 4 that the premium was paid, which 
statement the defendant ratified, and treated the policy in 
full force until long after the death of the insured. The 
reply pleaded that defendant was estopped from declaring 
a lapse by its conduct, and at no time gave notice of any 
lapse, and exhibit 10 is a letter of the third vice-president, 
F. J. Williams, urging deceased to pay the premium some 
19 days after his death. 

It has frequently been held that an insurance company 
may be estopped from denying liability where by its course 
of dealing, or its open actions, it has induced the insured 
to pursue a policy to his detriment. Cook v. National 
Fidelity & Casualty Co., 100 Neb. 641; Smith v. Liberty 
Life Ins. Co., 118 Neb. 557; Peterson v. Cosmopolitan Old 
Line Ins. Co., 124 Neb. 792. 
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In our opinion the policy in question was in force at the 
death of the insured, because of the letter and conduct of 
the agent of the defendant. The judgment of the trial 
court is affirmed, and an attorney’s fee in the sum of $150 
is allowed in this court. 


AFFIRMED. 


ERNEST HOEPPNER V. CHARLES E. BRUCKMAN ET AL: 
JAMES F.. CROWLEY, TRUSTEE, APPELLANT: W. M. WHELAN, 
TRUSTEE, APPELLEE. 


FILED JULY 2, 19385. No. 29331. 


1. Judgment: VACATION AFTER TERM. “A _ district court has 
power to vacate or modify its judgments or orders after the 
term at which they were made, only for the reasons stated and 
within the time limited in chapter 20, art. 20, Comp. St. 1929.” 
State v. Security State Bank, 125 Neb. 516. 

LIMITATIONS. Where an application for a 
‘acaihe tn of a decree on the ground of fraud in its procure- 
ment fails to set forth that the facts constituting the alleged 
fraud were not discovered within two years after the trial, and 
fails to show any reason for extending the two years allowed by 
statute for modifying judgments procured by fraud, equity is 
BOWETIES to relieve. 
When it affirmatively appears from the evi- 
dence at a hearing on an application to modify a decree al- 
leged to have been procured by fraud, after the term at which 
it was entered has been adjourned, that the defense alleged in 
the application cannot be sustained, the application should be 
denied. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Reversed and dismissed. 

Tibbets, Canaday & Hewitt, for appellant. 

Edmund P. Nuss and W. M. Whelan, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY and 
CARTER, JJ., and MESSMORE and REDIcK, District Judges. 
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CARTER, J. 

This is an appeal from an order of the district court for 
Adams county confirming a sale of real estate in a fore- 
closure action in which order the court modified the decree 
of foreclosure and changed the priority of the liens therein 
adjudicated. 

The record shows that the foreclosure action was com- 
menced by Ernest Hoeppner on September 16, 1929, on a 
real estate mortgage dated December 12, 1921. One 
Youngblood filed an answer and cross-petition on the same 
day praying for the foreclosure of a tax sale certificate 
covering the lands included in the mortgage. On Febru- 
ary 24, 1980, a decree was entered foreclosing both liens 
and fixing the tax lien as a first lien and the mortgage 
lien as a second lien. An order of sale was issued on June 
14, 1933, and the premises were subsequently sold. On 
July 25, 1988, W. M. Whelan, as successor trustee for the 
holders of the bonds secured by the mortgage, filed his veri- 
fied petition in the same action praying for an order con- 
firming the sale and for a further order decreeing the mort- 
gage lien to be a first lien instead of a second as adjudi- 
cated in the decree of foreclosure dated February 24, 1930. 
The petition filed alleged in substance that Youngblood had 
purchased and held the tax sale certificate as trustee for 
Hoeppner & Uerling, the original trustee of the holders of 
the bonds secured by the mortgage; that Hoeppner & Uer- 
ling were obligated by their contract of sale of the bonds 
to protect bondholders by paying the taxes due on said 
lands; that the purchase of the tax lien by Hoeppner & 
Uerling was a violation of their duty to and a fraud upon 
bondholders ; and that the tax lien should therefore be sub- 
sequent to the rights of bondholders. 

James F. Crowley, trustee in bankruptcy of the firm of 
Hoeppner & Uerling, filed an answer alleging that the de- 
cree of foreclosure of the tax lien had been assigned to 
him; that the same was a first lien, and that the trial court 
was without jurisdiction for the reason that the decree 
was granted under date of February 24, 1930, that the 
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term of court at which it was entered had expired, and 
that the petition did not allege facts entitling the trustee 
for bondholders any relief. Upon a trial of the case on 
the issues thus framed, the trial court held the mortgage 
lien to be superior to that of the tax lien. The trustee in 
bankruptcy of Hoeppner & Uerling thereupon appealed to 
this court. 

It will be noted that the decree of foreclosure was en- 
tered on February 24, 1930, and the application for modi- 
fication was filed on July 25, 1938, three years and five 
months later. 

Fraud practiced by the successful party in obtaining the 
judgment or order is made a ground for modification by 
our statute. Comp. St. 1929, sec. 20-2001. In order to ob- 
tain a modification on this ground, however, proceedings 
to modify the judgment or order must be commenced with- 
in two years after the judgment was rendered or the order 
made. Comp. St. 1929, sec. 20-2008. In State v. Security 
State Bank, 125 Neb. 516, this court held: “A district 
court has power to vacate or modify its judgments or or- 
ders after the term at which they were made, only for the 
reasons stated and within the time limited in chapter 20, 
art. 20, Comp. St. 1929.” This same rule was followed in 
Lyman v. Dunn, 125 Neb. 770. 

The only exception to the statutory limitation of two 
years is where the fraud was not discovered within that 
period. This court has set out the rule in the following 
apt language: “Equity will afford relief against a judg- 
ment procured by fraud of the successful party, when it 
appears that the injured party did not, in the exercise of 
reasonable diligence, discover, within the time allowed for 
commencing a statutory proceeding to vacate such judg- 
ment, sufficient evidence of the fraud to warrant a reason- 
able belief and expectation that such a proceeding would 
be successful, if begun.” Krause v. Long, 109 Neb. 846. 
The petition of the trustee for bondholders does not allege 
that the date of the discovery of the alleged fraud was 
within two years of the date of the filing of the petition. 
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No reason whatever is given for not filing the application 
to modify the decree within the two-year period. This 
court is committed to the following rule: “Where such a 
petition fails to set forth that the facts were not discovered 
within two years of the trial, and fails to show any reason 
for extending the two years allowed by statute for setting 
aside judgments for fraud, equity is powerless to relieve.” 
Van Antwerp v. Lathrop, 70 Neb. 747. Also, in State v. 
Lincoln Medical College, 86 Neb. 269, it was held: “There 
is nothing in the facts alleged to show that full knowledge 
did not come to the respondents within the two years, and, 
the statutory period having elapsed, it was incumbent on 
the petitioners to allege some facts excusing the failure to 
comply with the statute.” See, also, Brandeen v. Beale, 
117 Neb. 291. We therefore conclude that the trustee for 
bondholders is not entitled to relief in the case at bar, he 
not having pleaded or proved facts that gave the district 
court jurisdiction to act. 

The statute requires that the application for modification 
should set forth the defense the applicant has to the orig- 
inal action. Comp. St. 1929, sec. 20-2002. The trustee 
for bondholders pleads that Hoeppner & Uerling were ob- 
ligated by their contract of sale of the bonds to protect 
bondholders by paying the taxes represented by the tax 
sale certificate. No written contract was entered into and 
no attempt was made to prove an oral one. The record 
shows that each of the bonds sold was indorsed as follows: 
“For value received, I hereby assign and transfer the with- 
in bond, together with all my interest in and all rights 
under the mortgage securing same to (naming indorsee) 
without recourse.” Under this state of the record, Hoep- 
pner & Uerling were under no duty or obligation to pro- 
tect the bondholders by paying the taxes represented by 
the tax sale certificate. It is not charged that they acted 
in bad faith in purchasing the tax sale certificate. Neither 
is it charged that the tax sale certificate was purchased for 
the purpose of obtaining a prior lien to bondholders with 
a view of depriving them of their lien. If Hoeppner & 
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Uerling had not purchased the tax sale certificate, the 
taxes would still be a first lien on the lands in question. 
The decree of foreclosure of the tax lien provided for the 
payment of interest thereon at the rate of 10 per cent. per 
annum, the same rate the taxes were bearing before the 
tax lien was sold. We fail to see where the bondholders 
have been in any way injured by the action of Hoeppner & 
Uerling in purchasing this tax sale certificate. To say the 
very least, it would be inequitable to require the trustee in 
bankruptcy for Hoeppner & Uerling to give up his lien 
without being placed in statu quo, which would require a 
return of the money used by Hoeppner & Uerling in buy- 
ing the tax sale certificate. We conclude, therefore, that 
the first decree was right on the merits of the case and 
that it should not have been modified. 

The decree of the trial court modifying the decree of 
foreclosure dated February 24, 1930, is reversed and the 
application for modification is dismissed. 

REVERSED AND DISMISSED. 


AMY SPRAGUE, APPELLEE, V. ALLIED MILLS, INC., ET AL., 
APPELLANTS. 


FrLep JULY 9, 1935. No. 29327. 


1. Trover. ‘A person who aids in the conversion of property is 
responsible to the owner for its value.” MeCormick v. Steven- 
son, 138 Neb. 70. 


2. Evidence. An owner of household goods, used for family pur- 
poses, is competent to express an opinion concerning its value. 
Lincoln Supply Co. v. Graves, 73 Neb. 214. 

38. Damages. In a law action, under conflicting evidence, the 
amount of damages is a question for the jury. 


4, Trial: INSTRUCTIONS. “On appeal, instructions to a jury should 
be construed as a whole, and when, so construed, they fully 
and fairly state the law applicable to the issues and the evi- 
dence, harmless errors in instructions considered separately do 
not require the reversal of the judgment below.” Iden v. Evans 
Model Laundry, 121 Neb. 184. 
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APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Gaines, McGilton, McLaughlin & Gaines, Morgan, Sutton 
& Fromkin and Foster & Yates, for appellants. 


Wear, Garrotto & Boland, Robert E. McCormack and 
G. F. Nye, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


Goss, C. J. 

Plaintiff sued defendants for damages for conversion of 
her household goods. From a judgment against both de- 
fendants, they appealed. They briefed and argued their 
assignments of error separately. To save words, we do not 
set out here their separate assignments but shall endeavor 
to state them sufficiently as we proceed. 

Both defendants say the court erred in not sustaining 
their motions for directed verdicts. Plaintiff is a married 
woman, the wife of Dr. A. W. Sprague, veterinarian. They 
had lived in Omaha since 1925. Dr. Sprague had gone to 
Oswego, New York, and about March 1, 1982, Mrs. 
Sprague stored her household goods with the Gordon Stor- 
age Warehouses, Inc. She testified that she owned the 
goods. She was later furnished by the storage company 
at its office a typewritten list of them which showed that 
the storage company had listed them in her name as ‘Mrs. 
A. W. Sprague.” On its ledger, showing all charges for 
packing, cartage and storage as paid, it carried the account 
in the name of A. W. Sprague. She had gone to New York 
after the goods were stored and letters had been written 
her by the storage company, in which she was addressed 
as Mrs. A. W. Sprague. In that name she purchased a $25 
money order at Oswego and mailed it to the company in 
July, 1932. The company returned it by letter dated July 
9, 1932, addressed to “Mrs. A. W. Sprague,” stating that 
“your goods were sold by the constable on June 13 to satis- 
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fy a judgment of the Allied Mills, Incorporated.” The 
representative of the storage company, who went to the 
house of plaintiff to examine the goods, to bid on the busi- 
ness and to arrange for the storage, testified that he asked 
plaintiff her husband’s name and entered it in his notebook 
as “Dr. A. W. Sprague,” followed by the house address. A 
clerk from the office of the county assessor identified a tax 
return for 1930, purporting to have been made by A. W. 
Sprague, scheduling household goods from the same ad- 
dress as the Sprague home. This was admitted and went 
to the jury for what it was worth. We think the evidence 
was sufficient to submit to the jury and for the jury to find 
that plaintiff owned the household goods. 

Allied Mills, Inc., sued Arthur W. Sprague in the munic- 
ipal court on a promissory note for $523.24, and on March 
16, 1982, filed its affidavit in attachment on the ground of 
nonresidence of the defendant, obtaining a garnishment 
order against Gordon Van & Storage Company. On March 
24, 1932, Gordon Storage Warehouses, Inc., formerly Gor- 
don Van & Storage Company, answered as garnishee that 
it had “in its possession property belonging to the * * * 
defendant as per the attached list,” setting up the list of 
household goods stored by plaintiff here, the list showing 
the name of “A. W. Sprague, No. 11244” at the head there- 
of. The evidence shows that all these goods were sold 
June 138, 1932, under the order of sale in the garnishment 
proceeding, for $100. The expenses of sale, $7.10, and the 
storage bill of $37.30, were deducted and the balance paid 
to Allied Mills, Inc. Mrs. Sprague had no notice of the 
proceedings or sale until in July, 1932, when she received 
the letter from Gordon Storage Warehouses, Inc. The 
record does not show that this defendant made any at- 
tempt whatever to defend the garnishment action or to 
postpone the sale until it could get notice to her. It claims 
as an excuse that she had left for New York and it had 
not yet received her address. We are of the opinion that, 
under the evidence and consequent finding by the jury, she 
was the owner, rather than her husband, that she did not 
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store the goods in the name of her husband, and that the 
participation of Gordon Storage Warehouses, Inc., in the 
sale of plaintiff’s household goods and furniture for the 
debt of her husband amounted to a wrongful conversion, 
for which it was liable. See Comp. St. 1929, sec. 88-110. 

Allied Mills, Inc., filed its affidavit for attachment and 
garnishment and thus began the proceedings which ended 
in the sale and conversion of plaintiff’s property. The pro- 
ceedings resulted in a sale of the goods of plaintiff as if 
they were the goods of Dr. Sprague, a debtor of Allied 
Mills, Inc. While Allied Mills, Inc., relied on the garnish- 
ment answer of the storage company that it had in its pos- 
session goods of the debtor, it turned out in a trial by jury 
that these goods did not belong to the garnishment debtor. 
Can Allied Mills, Inc., be heard to say that it did not 
thereby participate in the conversion of the goods of the 
real owner? We think not. The act of the Gordon Stor- 
age Warehouses, Inc., attempted in effect to transfer the 
title of the household goods belonging to Mrs. Sprague to 
her husband so that Allied Mills, Inc., could take advantage 
of that act and, by attachment proceedings, cause the title 
thus changed to pass to the purchaser at judicial sale. 
Both Gordon Storage Warehouses, Inc., and Allied Mills, 
Inc., acted tortiously and both became liable to Mrs. 
Sprague, the real owner of the property, for conversion. 

“A person who aids in the conversion of property is re- 
sponsible to the owner for its value.” McCormick v. 
Stevenson, 138 Neb. 70. See Stevenson v. Valentine, 27 
Neb. 338; Starr v. Bankers Union of the World, 81 Neb. 
377. 

Error is assigned because plaintiff was permitted to 
testify as to the value of her furniture. She had answered 
that she knew its fair and reasonable market value and 
then was permitted, over objection, to testify what that 
value was. “A husband and wife are competent to express 
an opinion as witnesses concerning the value of their own 
household furniture.” Lincoln Supply Co. v. Graves, 73 
Neb. 214. See, also, Neal v. Missouri P. R. Co., 98 Neb. 
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460; Thomas v. Scoutt, 115 Neb. 848; Folken v. Union P. 
R. Co., 122 Neb. 198. 

Plaintiff testified her goods were worth $3,500. The ver- 
dict was $1,225. A second-hand dealer testified they were 
worth $115. It is assigned that the judgment in the 
amount of the verdict was excessive. From the evidence, 
which was meager, we cannot find that it was excessive. 
In a law action, under conflicting evidence, the amount of 
damages is a question for the jury. 

Two instructions are criticized as erroneous. One fol- 
lows the other. Construed as a whole, as they should be, 
they do not contain prejudicial error. “On appeal, instruc- 
tions to a jury should be construed as a whole, and when, 
so construed, they fully and fairly state the law applicable 
to the issues and the evidence, harmless errors in instruc- 
tions considered separately do not require the reversal of 
the judgment below.” Jden v. Evans Model Laundry, 121 
Neb. 184. 

Other assignments of error have been considered and 
are overruled. The judgment of the district court is 

AFFIRMED. 


JOHN W. TOWLE, APPELLANT, V. ADAM MORRELL ET AL., 
APPELLEES. 


FILED JULY 9, 1935. No. 29151. 


1. Landlord and Tenant: LEASE: CONSTRUCTION. Under a 99- 
year lease of land, lessee has an interest in the real estate and 
therefore the lease, in the event of a controversy with lessors 
over the extent of the rights granted, must be construed ac- 
cording to the statutory rule which requires the courts to carry 
into effect the true intent of the parties, so far as such intent 
can be collected from the whole instrument, if consistent with 
the rules of law. Comp. St. 1929, sec. 76-109. 

: REVERSION: EXNCUMBRANCE. Under a 99- 
year lease of land, lessee and the latter’s successors in interest 
cannot by contract, independently of lessor, destroy or encum- 
ber the reversion, but this principle does not prevent an assign- 
ment of the lease. 
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ASSIGNMENT. Under a 99-year lease, the 
sactuietions on the right of lessee to assign it are such as are 
Unpesct by or mnplicd from the lease. 

Ownership of and dominion over 
the éatats granted by a lease of real estate for a term of years 
include the right of lessee to assign the lease in absence of 
fraud or contractual restrictions. 

: : Where a 99-year lease authorizes 
the ‘aaaieninent thereof with a release of lessee’s liability for 
subsequently accruing rents on conditions afterward performed, 
the assignee may by another assignment, in absence of fraud or 
statutory or contractual restrictions, assign a definite and 
properly severable half of the leasehold estate to a responsible 
assignee without liability for future rents therefor, if the re- 
version and other rights of lessor are not thus impaired or any 
covenant of the lease violated. 


APPEAL from the district court for Douglas county: 
- FRANCIS M. DINEEN, JUDGE. Remanded, with directions. 


Clarence T. Spier and Arthur C. Bailey, for appellant. 
William Baird & Sons, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


ROSE, J. 

This is a suit in equity for the interpretation of a 99- 
year lease and for a declaratory judgment determining the 
right of plaintiff as assignee to assign the north 40 feet, 
approximately half, of his leasehold estate without liability 
for future rent therefor. Plaintiff invokes this relief un- 
der the declaratory judgment act. Comp. St. 1929, secs. 
20-21,140 to 20-21,155. 

The demised real estate is situated at Twenty-fourth and 
Douglas streets, Omaha, with 93 feet fronting east on 
Twenty-fourth street and extending west 160 feet to an 
alley. The property was unimproved when leased. The 
lease was dated March 31, 1919. For the 5-year period 
beginning April 1, 1919, the agreed annual rental was 
$3,800 and for the remainder of the term $4,000 annually. 
The lease contained provisions for semiannual payments 
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of the rent and for restoring the premises to lessors upon 
breach of covenant on the part of lessee or assigns; re- 
quired payment of taxes and assessments and the dis- 
charge of liabilities for water, gas and electric light; ob- 
ligated lessee to carry insurance on improvements subse- 
quently made; forbade waste; prohibited the use of the 
premises for a nuisance or for any other unlawful purpose. 
Other terms generally found in 99-year leases were also 
inserted. In connection with the entire lease, the provi- 
sions on which the litigants disagree are as follows: 

“It is covenanted and agreed that the lessee, her heirs 
or assigns, may assign her interest in this lease and prem- 
ises herein described to any responsible person, persons, or 
corporation, provided that all rents, taxes, assessments, in- 
surance and all other charges of every kind shall be paid 
to the date of such assignment and all covenants and 
agreements herein contained to be kept by the lessee shall 
be fully complied with at that time; Provided, that in the 
event of such sale or assignment of said lease, the same 
shall be evidenced in writing duly executed and acknowl- 
edged by the assignor and assignee and recorded in the 
office of the register of deeds of Douglas county, Nebraska, 
whereupon and whereby the assignee shall expressly ac- 
cept and assume all the terms and covenants in this agree- 
ment contained to be kept and performed by the lessee. 

“Provided further that shall said assignment be made 
prior to the erection of new or additional improvements of 
value of not less than twenty-five thousand dollars ($25,- 
000), said assignor shall be released and discharged from 
her lease and obligation hereby created when such new 
improvements or additions of value of not less than the 
sum of twenty-five thousand dollars ($25,000) have been 
fully erected and paid for and all other terms of the lease 
complied with by the lessee to that time, or upon obtaining 
the consent in writing of the lessors to such assignment, 
and such consent shall not be unreasonably or arbitrarily 
withheld. 

“Provided further that shall said assignment be made 
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after the erection of new or additional improvements on 
said premises of value of not less than the sum of twenty- 
five thousand dollars ($25,000), the assignor shall be for- 
ever released and discharged from her lease and obliga- 
tion hereby created. 

“No provision of this lease shall be construed in any way 
or manner to prevent or prohibit the lessee from subletting 
said premises, or any part thereof, to be used for any pur- 
pose authorized under the former provisions of this lease.” 

The owners of the fee, lessors, were Adam Morrell and 
Mary Morrell, defendants. The original lessee was Rose C. 
Gentleman who assigned the lease to Ernest Sweet April 
1, 1919. Sweet assigned the lease to John W. Towle, 
plaintiff, January 13, 1926. Prior thereto Sweet improved 
the premises at a cost of $29,000 by constructing thereon 
a one-story building consisting of four separate store 
rooms, each 20 feet wide, fronting east on Twenty-fourth 
street, with the entrance therefrom. May 21, 1927, Towle 
assigned to the “Dutch Cleaners, Incorporated,” approxi- 
mately a half interest in the lease or the north 40 feet of 
the leasehold estate, including two of the separate store 
rooms. Thereafter, the Dutch Cleaners, Towle’s assignee, 
further improved the assigned north 40 feet by construct- 
ing another story on that part of the building and a clean- 
ing and boiler-room in the rear, all at an expense of 
$12,000. 

Lessors, defendants, received from the Dutch Cleaners 
rents for the north 40 feet of the leasehold estate for five 
years after Towle assigned that portion of it and surren- 
dered possession thereof to his assignee. 

The position of Towle, plaintiff, is that the lease, proper- 
ly interpreted, permitted the division of the leasehold 
estate for the purpose of the assignment of the north 40 
feet, a severable portion for commercial and industrial 
uses, since there was no contractual or statutory provision 
to the contrary. 

Lessors, defendants, confidently assert that the lease 
deals with the demised premises as an entirety and that 
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there was no authorized division of it for the purpose of a 
partial assignment. 

On this phase of the case the district court entered a de- 
cree in favor of defendants. John W. Towle, plaintiff, ap- 
pealed. 

Under a 99-year lease of land, lessee has an interest in 
the real estate and therefore the lease, in the event of a 
controversy with lessors over the extent of rights granted, 
must be construed according -to the statutory. rule which re- 
quires the courts “to carry into effect the true interest (in- 
tent) of the parties, so far as such intent can be collected, 
from the whole instrument, and so far as such intent is 
consistent with the rules of law.” Comp. St. 1929, sec. 
76-109. The rule, generally, would be the same in absence 
of the statute. 

The parties obviously intended improvement of the 
property for commercial and industrial purposes. With 
that end in view a building consisting of four separate 
store rooms was constructed, each with its own entrance. 
Continued occupancy of the entire property by the same 
lessee or tenant for 99 years was of course never contem- 
plated by the contracting parties. The property interests 
acquired under the lease were subject to sale as shown by 
the provisions quoted. The law is that the lessee and those 
succeeding to her rights cannot by contract, independently 
of lessors, destroy or encumber the reversion. 385 C. J. 
975. This principle, however, does not, in absence of 
statutory or contractual restrictions, prevent lessee from 
assigning the lease. 35 C. J. 976. The restrictions on the 
right to assign the term or the leasehold estate are such 
as are imposed by or implied from the lease. 

In the present instance the right of assignment and of 
release from liability for future rent is specifically recog- 
nized on conditions stated in the lease. Subletting for any 
authorized purpose is permitted. There was no specific 
restriction to prevent Towle, the owner of the entire lease, 
from transferring the north 40 feet of the leasehold estate, 
a reasonably severable portion, to a responsible assignee. 
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Ownership of and dominion over the estate granted by the 
lease included that right in absence of a restriction ex- 
pressed or implied. The evidence does not show that the 
assignment impaired the reversion or that Towle’s assignee 
was not responsible within the meaning of the lease when 
the assignment was made or that the north 40 feet was 
not separately adapted to the commercial and industrial 
purposes for which it was improved and used or that the 
division for the purposes of the assignment was fraudu- 
lent, unreasonable, unfair or inequitable. It is a fair in- 
ference from the evidence that the Towle assignment was 
at the time made in perfect good faith in the exercise of 
good business judgment. A careful annotator who col- 
lected and reviewed authorities said: 

“It is settled by an unbroken line of authority both in 
England and in this country, that, as the liability of the 
assignee of a lease to the lessor rests, in the absence of as- 
sumption of the provisions of the lease, on privity of es- 
tate, and not of contract, and as an assignment of the 
lease by the assignee terminates such privity of estate, he 
may, in the absence of fraud against the lessor, assign the 
lease at any time and thereby (at least when the assign- 
ment is accompanied by relinquishment of possession or 
beneficial enjoyment) his liability to the lessor for rent 
subsequently accruing will be terminated.” 89 A. L. R. 
433. 

The lease authorized the assignment of the term or the 
entire leasehold estate, and relieved assignee from liability 
for subsequently accruing rents upon conditions which 
have been performed. There is no statutory or contractual 
restrictions against an assignment of half the improved 
premises for the unexpired term. Is an assignment pro 
tanto recognized by law? A leading law text on Landlord 
and Tenant contains the following statement: 

“According to the weight of authority, there is an as- 
signment pro tanto where the lessee transfers his interest 
in a part of the premises for the entire term, and the per- 
son to whom such an interest is conveyed becomes an as- 
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signee of the term with all the rights and liabilities inci- 
dent to such a position.” 35 C. J. 989. 

The supreme court of Illinois ruled as follows: 

“Where several persons hold the entire interest of the 
original lessee of premises, not as joint purchasers, but by 
separate deeds of assignment, each of them an undivided 
interest, they are not jointly liable to the lessor for the 
whole rent, but each assignee is severally liable for a part 
only according to his interest in the premises as compared 
with the whole interest under the lease.” Babcock v. Sco- 
ville, 56 Ill. 461. 

Assent of lessor to an assignment pro tanto may be im- 
plied from circumstances. Lodge v. White, 30 Ohio St. 
569. In the present instance the addition of a second story 
on the assigned portion of the leased premises and other 
improvements at an expense of $12,000 increased the value 
of the fee or of the reversion and were inducements to 
lessors to consent to the assignment pro tanto. There is 
no evidence that at the time of the transfer, or while rents 
were being paid by assignee, that the corporation called 
“Dutch Cleaners” was not a responsible assignee or that. 
lessors objected to the transaction. The acceptance of 
rents from the assignee for a period of five years in con-- 
nection with other circumstances implied assent of lessors 
to Towle’s assignment. Each of the two severable parts 
of the entire leasehold estate is adapted to commercial or: 
industrial purposes for which it has been improved and 
used by different assignees. Towle’s assignment does not. 
seem to be inconsistent with any rule of law. 

In harmony with these views, the cause is remanded, 
with directions to the district court to modify the decree 
below by adjudging the assignment of Towle valid with. 
the effect of releasing him from liability for subsequently 
accruing rents for the north 40 feet of the leasehold estate: 
for the unexpired term of the lease. 

REMANDED FOR MODIFICATION OF DECREE. 
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ERNEST FRANKFURT, ADMINISTRATOR, APPELLEE, Vv. NEON 
RADIANT SIGN COMPANY ET AL., APPELLANTS. 


FILED JULY 9, 1935. No. 29190. 


1. Landlord and Tenant: LEASE: ASSIGNMENT. A severable half 
of a leasehold estate under a 99-year lease may be assignable 
in absence of fraud or of statutory or contractual restriction, 
where the assignment will not encumber or impair the rever- 
sion. 

ACCOUNTING. In a suit in equity 
againnt an’ assignee, to whom a 99-year lease had been trans- 
ferred, for an accounting as trustee for assignor and for ter- 
mination of the trust, assignor as a condition of such relief 
may, in a proper case, be required to do equity by restoring to 
assignee, or allowing him credit for, what, in good faith, in the 
exercise of good business judgment, he contributed from his 
individual funds to the leasehold estate. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed. 


Clarence T. Spier and Arthur C. Bailey, for appellants. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Rose, J. 

This is a suit in equity to require an assiguee to whom a 
99-year lease had been transferred to account as trustee 
for rents and other income, to terminate the trust, and to 
cancel an assignment by him of approximately half of the 
leasehold estate. 

The demised real estate is situated at Twenty-fourth and 
Douglas streets, Omaha, with 93 feet fronting east on 
Twenty-fourth street and extending west 160 feet to an 
alley. The property was unimproved when leased. The 
lease was dated March 31, 1919. For the 5-year period be- 
ginning April 1, 1919, the agreed annual rental was $3,800 
and for the remainder of the term $4,000 annually. Other 
provisions are stated in a case involving the same lease 
and need not be repeated here. Towle v. Morrell, ante, p. 
398. 
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The owners of the fee, lessors, were Adam Morrell and 
Mary Morrell. The original lessee was Rose C. Gentleman, 
who assigned the lease to Ernest Sweet April 1, 1919. 
Sweet assigned the lease to John W. Towle January 13, 
1926. Prior to the assignment to Towle, Sweet improved 
the premises at a cost of $29,000 by constructing thereon 
a one-story building consisting of four separate store 
rooms, each 20 feet wide, fronting east on Twenty-fourth 
street, with the entrance therefrom. May 21, 1927, Towle 
assigned to the “Dutch Cleaners, Incorporated,” approxi- 
mately a severable half interest in the lease or the north 
40 feet of the leasehold estate, including two of the store 
rooms. Thereafter, the Dutch Cleaners further improved 
the assigned north 40 feet by constructing another story 
on that part of the building and a cleaning and boiler-room 
in the rear, all at an expense of $12,000. The Dutch 
Cleaners are still occupants of the north 40 feet under the 
Towle assignment. They paid rentals therefor to lessors 
for five years. The other half of the leasehold estate is 
occupied by Neon Radiant Sign Company, tenant under the 
assignment by Sweet to Towle. 

Sweet died July 9, 1982, leaving surviving him his sole 
heirs at law Martha Sweet, his widow, Grace Emily Sweet, 
his daughter, and Ernest Sweet, Jr., his son. Ernest 
Frankfurt, administrator of the estate of decedent, plain- 
tiff, brought this suit in equity against Neon Radiant Sign 
Company, Dutch Cleaners, John W. Towle and Martha 
Sweet, defendants, to declare Towle a trustee for his as- 
signor, Ernest Sweet, deceased, to terminate the trust and 
to require the trustee to account to the administrator for 
the rents and other income from the entire leasehold estate 
and to cancel the assignment from Towle to the Dutch 
Cleaners. Lessors are not parties to the action. — 

The district court granted plaintiff equitable relief on 
the theory that, under the assignment from Ernest Sweet 
to Towle, the latter was trustee for the former. By de- 
cree the trust was terminated. The assignment by Towle 
to the Dutch Cleaners was also canceled as invalid. De 
fendants appealed. 


VoL. 129] JANUARY TERM, 1935 407 


Bloor v. State 


The proper deduction from the evidence is that Towle, 
after the entire lease had been assigned to him, from his 
own individual funds, in good faith, at different times, in 
what seemed to be the exercise of good business judgment, 
expended a large amount of his own individual funds for 
the benefit of the leasehold estate. Without requiring the 
administrator, or the heirs of Ernest Sweet, to do equity 
by restoring to Towle, or allowing him credit for, what he 
had thus contributed, and without making any other pro- 
vision to protect him from the loss of such funds, the dis- 
trict court by decree canceled the assignment of the north 
40 feet of the leasehold estate to the Dutch Cleaners, ter- 
minated the trust, and deprived Towle of possession of the 
leased property, which he had acquired in good faith under 
the assignment to him by Ernest Sweet. 

In the former case involving the same lease it was held 
that the Towle assignment to the Dutch Cleaners was 
valid. Towle v. Morrell, ante, p. 398. There was there- 
fore error in the judgment below to the contrary. There 
was also error in restoring the lease to plaintiff without 
giving Towle credit, or protecting him in some form, for 
what he contributed in good faith to the leasehold estate. 
The maxim that he who seeks equity must do equity should 
have been applied. 

For the errors pointed out, the judgment is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


ELLA BLOOR ET AL. V. STATE OF NEBRASKA. 
FILED JULY 9, 1935. No. 29457. ° 


1, Unlawful Assembly. If three or more persons assemble together 
with intent to do any unlawful act, with force and violence, 
against the person or property of another, or to do any unlaw- 
ful act against the peace, the offense is unlawful assembly, 
punishable by fine and imprisonment. Comp. St. 1929, sec. 28- 
804. 


408 NEBRASKA REPORTS [VoL. 129 
Bloor v. State 


2. Indictment. Riot and unlawful assembly are kindred offenses 
in contemplation of criminal law and may be charged in the 
same complaint, 

In a prosecution for unlawful assembly, a complaint 
charging more than the elements essential to such an offense 
is not for that reason vulnerable to a motion to quash. 

4, Verdict of guilty in a prosecution for unlawful assembly held 
supported by the evidence. 


ERROR to the district court for Sherman county: BRUNO 
O. HOSTETLER, JUDGE. Affirmed. 


David J. Bentall, Dewey Hanson and R. P. Starr, for 
plaintiffs in error. 


William H. Wright, Attorney General, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY and 
PAINE, JJ. 


ROSE, J. 

In a prosecution in the district court for Sherman coun- 
ty, Ella Bloor, Harry McDonald, Carl Wicklund, Portius 
Sell, John Squires, Floyd Booth and Loretta Booth, defend- 
_ ants, were tried on a complaint by the county attorney, 
charging in the name of the state that they— 

“On or about the 14 day of June A. D. 1934, in the coun- 
ty of Sherman and state of Nebraska, then and there be- 
ing, did then and there unlawfully and riotously assemble 
and gather, together with fifty or more other evil disposed 
persons whose names are unknown to complainant, with 
the intent then and there to do certain unlawful acts with 
force and violence, to wit, to disturb the public peace, to 
abuse and resist the sheriff of Sherman county, Nebraska, 
in the execution of his office and to make an assault upon 
Merle Reed, Leslie Tilton, Harry Oltman, Roy Elrod, Mer- 
vin Smith, Howard Rowe and other persons whose names 
are unknown to the complainant, and that being then and 
there so unlawfully assembled and gathered together with 
the purpose and intent aforesaid and having armed them- 
selves with clubs, sticks, black-jacks and other offensive 
weapons said defendants did then and there unlawfully 


VoL. 129] JANUARY TERM, 1935 409 
Bloor v. State’ 


and riotously abuse and resist the sheriff of Sherman 
county, Nebraska, in the execution of his office and did 
then and there unlawfully and riotously and with force 
and violence strike, beat and wound Merle Reed, Leslie 
Tilton, Harry Oltman, Roy Elrod, Mervin Smith, Howard 
Rowe and numerous other persons whose names are un- 
known to the complainant and did then and there unlaw- 
fully and riotously in the manner and by the means here- 
inbefore described disturb the public peace of the people of 
Sherman county, Nebraska, contrary to the form of the 
statutes in such cases made and provided, and against the 
peace and dignity of the state of Nebraska.” 

The statute making unlawful assembly a punishable of- 
fense is as follows: . 

“Tf three or more persons shall assemble together with 
intent to do any unlawful act, with force and violence, 
against the person or property of another, or to do any 
unlawful act against the peace; or, being lawfully as- 
sembled, shall agree with each other to do any unlawful 
act as aforesaid, and shall make any movement or prepara- 
tion therefor, the persons so offending shall be fined in any 
sum not exceeding one hundred dollars, and be imprisoned 
in the jail of the county not exceeding three months.” 
Comp. St. 1929, sec. 28-804. 

Upon a trial the jury found each of the defendants 
named guilty as charged in the complaint and each was 
sentenced by the district court to pay a fine of $100 and 
to be imprisoned in the county jail for 30 days, less the 
number of days already detained therein. By petition in 
error defendants present for review the record of their 
conviction. 

It is contended by defendants that the complaint, the 
rulings of the trial court and the instructions confused the 
offense of unlawful assembly and the offense of riot to the 
prejudice of defendants. There are specific assignments 
that the trial court erred in overruling a motion to quash 
the complaint on the grounds that it purports to charge 
more than one offense; that it fails to state facts sufficient 
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to constitute a cause for a criminal complaint; that it is 
not sufficiently specific to charge an offense. 

Riot and unlawful assembly are kindred offenses in con- 
templation of criminal law and may be charged in the 
same complaint. 54 C. J. 829. Unlawful assembly is de- 
fined by the statute quoted. An examination of the com- 
plaint shows that it contains all the elements essential to 
the statutory offense of unlawful assembly—an assembly 
of three or more persons with intent to commit unlawful 
acts. If the complaint is interpreted as going further and 
as charging a riot, elimination of the surplusage in that 
particular would still leave a valid complaint for unlawful 
assembly, the unlawful acts which defendants were accused 
of intending to commit being stated. In this condition of 
the record, error does not affirmatively appear in the over- 
ruling of the motion to quash the complaint. 

The principal assignments are that the evidence is in- 
sufficient to support a verdict against defendants and that 
_the trial court erred in overruling a motion to direct a 
verdict in their favor at the close of the testimony. There 
are over 700 pages of evidence and consequently it cannot 
be discussed in detail. An examination of the record, how- 
ever, shows that the evidence is sufficient to sustain a ver- 
dict that all defendants convicted were guilty of unlawful 
assembly. There is evidence of the following facts: June 
18, 1934, defendant Wicklund went to the Fairmont 
Creamery in Loup City, Sherman county, and caused a dis- 
turbance. The manager of the creamery called the sheriff 
who directed the removal of the disturber. Wicklund 
threatened violence and later said to the sheriff, “We'll 
have 5,000 men in here and we'll block every road into 
Loup City.” By wire he sent calls to South Dakota and 
Iowa for an assembly to “demonstrate” and pledged “soli- 
darity” to chicken pickers on strike. There was no strike. 
There were calls for help from four different states. 
Crowds from different places gathered in Loup City, some 
in a quarrelsome mood. Thirty persons from Arcadia ap- 
proached the sheriff and one of them became abusive. 
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June 14, 1934, defendant Squires and his wife went to the 
fire station and the wife said in presence of her husband 
that the fire truck should be put out of commission before 
they started anything. Defendant Squires told a member 
of the fire department he had better stay away from the 
fire truck. A crowd of several hundred people gathered at 
the courthouse. Defendants were present. Harry Smith 
addressed the crowd and among other things said: 

“If they didn’t get their demands that they would stop 
all roads so they couldn’t even sell a toothpick in Loup 
City,” and “If they lock any of us up why we'll get them 
out if we have to get them out by force.” 

Defendant Wicklund spoke and among other things said, 
referring to the sheriff: 

“Tf they took him or bothered him in any way he would 
bust him in the nose.” 

There was a cry: “To hell with the sheriff,” and “If you 
put him (Squires) in jail, we’ll take him out.” 

There was violent interference with the sheriff and his 
deputies in their duty to preserve order. The assembly 
was proved beyond question. The intent to assemble and 
commit unlawful acts by resisting officers in the perform- 
ance of public duties and by interfering with personal and 
property rights of law-abiding citizens was fairly shown 
by competent evidence. That each of the convicted defend~- 
ants was a participant in all the elements constituting the 
offense of unlawful assembly was a proper finding by the 
jury on the evidence as a whole. The evidence adduced by 
the state went further than was necessary to a conviction 
for unlawful assembly and tended to strengthen proof of 
unlawful intent, but does not lend support to the assign- 
ment of error that the evidence is insufficient to sustain 
the conviction. The trial court by instructions and the 
jury by verdict protected defendants from a conviction for 
riot. 

Instructions and rulings on evidence are challenged, but 
in these respects error prejudicial to defendants has not 
been pointed out or found in a review of the record. 

AFFIRMED. 
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JAMES RIGG, APPELLANT, V. ATLANTIC, PACIFIC & GULF OIL 
COMPANY, APPELLEE. 


Winep JULY 9, 1985. No. 29544, 


Master and Servant: WoORKMEN’S COMPENSATION Law. The Nebras- 
ka workmen’s compensation act is not applicable where the 
contract of employment was made in another state where the 
employee was injured in said state in the performance of du- 
ties which were not incidental to an industry conducted in this 
state by the employer. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Anson H. Bigelow, for appellant. 


Crossman, Munger & Barton and W. G. Richard, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, JJ. 


Day, J. 

This is a compensation case. The state compensation 
commissioner did not award compensation. The plaintiff 
appealed to the district court, where a judgment was en- 
tered in favor of defendant, from which plaintiff appeals 
to this court. The injury of the plaintiff in the course of 
his employment, the amount of the wages paid, and some 
degree of permanent disability as a result were admitted 
facts. 

There were two primary issues presented to the trial 
court aside from the extent of the disability. One was 
that the plaintiff, Rigg, was not at the time of the injury 
an employee of the defendant, Atlantic, Pacific & Gulf 
Oil Company, but was the employee of the Pennsylvania 
Consumers Oil Company. The other issue was that the 
plaintiff was not compensable for his injuries under the 
Nebraska law for want of jurisdiction of the subject-mat- 
ter. 

In view of the conclusion of this court as to the second 
issue presented, the first is not so important in the deter- 
mination of this case. However, it consumed a major por- 


VoL. 129] JANUARY TERM, 1935 413 
Rigg v. Atlantic, Pacific & Gulf Oil Co. 


tion of the attention of the trial court, and the evidence re- 
lating thereto comprises a large part of the record. It is 
discussed here very briefly for that it is so closely related 
to the question of jurisdiction over the subject-matter. 
The Pennsylvania Consumers Oil Company had its princi- 
pal place of business in Council Bluffs, Iowa. It is con- 
tended here that Rigg was employed by it about December 
18, 1980. It had two filling stations and two resale sta- 
tions in Omaha, a station in Weeping Water, and one at 
Eagle, Nebraska. At the time, this constituted its entire 
business in Nebraska. The plaintiff was a painter, and 
it was his duty to paint stations with the colors of the 
Atlantic, Pacific & Gulf Oil Company as directed. He 
painted some of the stations above described in Nebraska, 
but most of his work was in Iowa. The Atlantic, Pacific 
& Gulf Oil Company owned a majority of the stock in the 
Pennsylvania company, and the record reveals that its 
business and that of the Atlantic, Pacific & Gulf Oil Com- 
pany were not easily distinguishable. At first, the pay 
checks to plaintiff were from the Pennsylvania company, 
but later they were from the other company. The superin- 
tendent of construction who employed plaintiff testified 
that he worked for the Atlantic, Pacific & Gulf Oil Com- 
pany. At the time of the injury, May 28, 1931, plaintiff 
was paid with an Atlantic, Pacific & Gulf Oil Company 
check, and he was painting stations their colors. He was 
paid compensation for 100 weeks by checks of the Atlantic, 
Pacific & Gulf Oil Company in Iowa. An application for a 
determination of the permanent disability named both 
companies as employer. However, it is insisted by defend- 
ant that the corporations are separate and distinct entities, 
and it was not the plaintiff’s employer at the time of the 
accident. As stated, this does not seem necessary to de- 
termine for a decision of this case. If the plaintiff was 
employed by the Atlantic, Pacific & Gulf Oil Company, its 
principal place of business was in Kansas City, Missouri. 
If he was employed by the Pennsylvania Consumers Oil 
Company, its principal place of business was at Council 
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Bluffs, Iowa. If both companies were identical, as con- 
tended by appellant, the principal place of business of the 
industry conducted in Davenport, Iowa, was at Council 
Bluffs, Iowa, and certainly not at Omaha, Nebraska. 
There were only four stations in Nebraska, except sta- 
tions designated as resale stations run by others selling 
merchandise of the company of which there were at one 
time ten. The number of stations in Nebraska was very 
small as compared to the number in Iowa. The plaintiff 
was injured at Davenport, Iowa. 

Even assuming that the defendant was the employer at 
the time of the injury, the plaintiff does not, under any 
conclusion reached by this court from the evidence in trial 
de novo, come within the provisions of the Nebraska work- 
men’s compensation act. The contract of employment was 
made in Iowa. The superintendent sent word to plaintiff 
to call him by telephone. At this request, Rigg called and 
was told that if he wished to work to come to the plant in 
Council Bluffs. He went to Council Bluffs and commenced 
his employment by painting a truck there to be used in the 
work. He then did some work in Omaha, but considerable 
more in Council Bluffs and other points in Iowa. All of the 
time, he was paid from the Council Bluffs office of the oil 
company. He reported to the superintendent in Council 
Bluffs, Iowa, for work. There is a suggestion that plain- 
tiff was employed by the oil company from a headquarters 
at Twenty-eighth and Boyd streets in Omaha. A state- 
ment of plaintiff’s account appears on a form of the Atlan- 
tic, Pacific & Gulf Oil Company, Twenty-eighth and Boyd 
streets, Omaha, Nebraska, but the plaintiff’s name is typed 
as follows: “Jim Rigg, c/o A P & G Oil Co., Council 
Bluffs, Iowa.” There is no evidence which would support 
a finding of fact that plaintiff was employed at and worked 
out of a headquarters in Omaha, Nebraska. It is concluded 
(1) that the contract of employment was made in Iowa, 
(2) that the employee was injured while working in Iowa, 
(3) that the work of the employee at the time of the in- 
jury was not incidental to the industry in Nebraska of the 
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employer. The industry conducted in Nebraska by the 
defendant, if any, was the operation of four filling stations. 
The painting of a station in Davenport, Iowa, was not in- 
cidental to the business in Nebraska. 

The Nebraska workmen’s compensation act is not appli- 
cable where the contract of employment was made in an- 
other state where the employee was injured in said state 
in the performance of duties which were not incidental to 
an industry conducted in this state by the employer. Watts 
v. Long, 116 Neb. 656; Stone v. Thomson Co., 124 Neb. 
181; Freeman v. Higgins, 123 Neb. 73; Esau v. Smith 
Bros., 124 Neb. 217; Skelly Oil Co. v. Gaugenbaugh, 119 
Neb. 698. If the employee had been injured while paint- 
ing defendant’s oil station in Nebraska, the case in Iowa 
would have been identical with the facts in Penwwell v. 
Anderson, 125 Neb. 449. In that case, Good J., so clearly 
analyzed all the previous opinions of this court that it is 
unnecessary to do so again. An application of the law 
announced in these decisions, as reviewed in the last cited 
case, supports our conclusion here. The question of the 
extraterritorial operation of workmen’s compensation acts 
has given the courts numerous cases. Reference is made 
to the annotations in 59 A. L. R. 735, 82 A. L. R. 709, and 
90 A. L. R. 119, as evidencing the extent of the problems. 
The rights and liabilities under workmen’s compensation 
acts are purely statutory, and the statutes of different 
states are not identical. We are satisfied to continue upon 
the course already charted by previous decisions. 

These rules are decisive of this case. The relation- 
ship between the Pennsylvania and the Atlantic oil com- 
panies is immaterial, therefore, and is not decided. The 
same is true of the payment of compensation under the 
Iowa law. The extent of the injury is likewise immaterial. 
The judgment of the district court is followed for a dif- 
ferent reason from that in the journal entry of the district 
court. Where a trial court has reached the correct deci- 
sion, its judgment will not be disturbed. State v. Dickin- 
son, 59 Neb. 753. 

AFFIRMED. 
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FARMERS STATE BANK OF SMITHFIELD, APPELLANT, V. 
HENRY RENKEN ET AL., APPELLEES. 


FILED JULY 9, 1985. No. 29291. 


1. Fraudulent Conveyances: CONVEYANCE FROM PARENT TO CHILD. 
When a conveyance of real property is made from one member 
of a family to another, which places the property beyond the 
reach of the creditors of the grantor, the transaction will be 
closely scrutinized, and the grantee must establish the bona 
fides of the conveyance. 

A transfer of realty from a father to a son 

will ee be deemed fraudulent as to creditors of the father 

where the son gave a fair and reasonable consideration, with- 
out notice or knowledge of any fraudulent intent on the part 
of the father. 


APPEAL from the district court for Gosper county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Cook & Cook, for appellant. 


‘Frank A. Anderson, A. W. Storms, O. E. Bozarth and 
C. E. Clark, contra. 


Heard before ROSE, GOOD, EBERLY, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


PAINE, J. 

This is a suit in equity, brought as a creditors’ bill, to 
set aside as fraudulent two deeds of real estate made by the 
judgment debtor to two of his sons. The trial court found 
generally in favor of the defendants, and dismissed the 
plaintiff’s action. 

It is disclosed by the evidence that on April 14, 1926, 
Henry Renken, a retired farmer, now about 77 years of 
age, signed a note with his youngest son, Louie Renken, to 
one Lew T. Smith, in the sum of $5,650, and said Smith 
sold and assigned said note to plaintiff bank; that on July 
21, 1932, the said Henry Renken and Louie Renken gave 
a note to the plaintiff for $300, and the same parties on 
July 21, 1932, gave another note to the plaintiff for $1,600; 
that on February 27, 1933, the plaintiff obtained a judg- 
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ment against Henry Renken and Louie Renken in the dis- 
trict court for Phelps county, Nebraska, in the sum of 
$7,615.09, with 10 per cent. interest. On September 15, 
1933, a certified transcript of said judgment was filed in 
the district court for Gosper county, Nebraska, and upon 
this judgment it was sought to subject to sale two quar- 
ters of land in Gosper county which had been deeded by 
Henry Renken and wife to his sons Henry W. Renken and 
Otto H. Renken. In this connection the evidence disclosed 
that the father, Henry Renken, had made an agreement in 
about 1904 with his son Henry, and a little later with Otto, 
that if they each stayed at home and worked faithfully for 
the father until they were married he would give them 
each a farm; that Henry carried out his part of the agree- 
ment faithfully until he was married in 1909, and Otto did - 
the same until he was married in 1918. Henry W. Ren- 
ken, the oldest son, was 26 years of age at the time he was 
married, and the quarter-section of land which his father 
designated as his was unimproved, but the father at once 
improved it by building a house and barn, and stocked it 
with live stock and with some machinery, and Henry on 
his part put upon said land improvements to the value of 
$3,749.25, all upon the promise of his father that the land 
would be his some day. He paid his father rent upon the 
land each year, being one-third crop rent. Otto H. Ren- 
ken entered into a similar agreement with his father, that 
if he would remain at home and work for his father until 
he was married he would give him a farm and build him 
a home, and, in accordance therewith, he remained at home 
and rendered valuable services for his father until he was 
married in 1913, when his father put improvements upon 
the quarter of land which was to be his, building a house 
and barn, corncrib, windmill, and moving a chicken house 
up from the home place, and the son Otto has lived on this 
quarter-section of land ever since. 

During the years these two sons lived at home, they 
were not paid any wages, but received a small amount of 
spending money and their clothing, and worked hard for 
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the father, just like hired men. After Otto moved onto his 
quarter he built an addition to the house, consisting of a 
bathroom and pantry, at his own expense, and also built a 
cattle shed, 60 by 36 feet, with cement floor and stanch- 
ions, a hog house, 20 by 30 feet, a large hen house, a good- 
sized water tank, an ice house, being a cave bricked up, 
with cyclone roof, built a cistern, and installed a Delco 
water plant in the basement, and built fencing, cross- 
fencing, and a garage, al] at his own expense. Each of the 
brothers planted on their respective farms a large amount 
of trees and other nursery stock, Henry W. Renken testify- 
ing that the nursery stock alone cost him $1,000, and each 
of these two sons kept the improvements upon their re- 
spective places repaired and painted. 

At the date of the execution and delivery of the three 
notes which have been reduced to judgment, these two im- 
proved quarter-sections of land stood in the name of the 
father, Henry Renken, who signed the notes. The north- 
east quarter of section 16, being the place occupied by 
Henry W. Renken, was encumbered by the father with 
a mortgage of $6,000, and was deeded to him by his father 
October 11, 1932, subject to the mortgage, and the north- 
east quarter of section 15, being Otto’s place, was encum- 
bered by a mortgage in the sum of $7,000. On October 8, 
1932, the father, Henry Renken, and his wife conveyed by 
warranty deed the northeast quarter of section 15, town- 
ship 7, range 21, to Otto H. Renken, subject to the mort- 
gage against the property in the sum of $7,000. It is not 
denied that, at the time the father gave a property state- 
ment to the plaintiff bank some years before, he had listed 
these two quarter-sections of land as his own, and failed to 
list any indebtedness owing to his sons, Henry W. or Otto. 

It is insisted by the defendants that the contract and 
agreement entered into by the father with the sons was 
long prior to the time that he signed the notes with his son 
Louie, and that in conveying the two quarter-sections of 
land to these two sons the deeds were based upon a suff- 
cient consideration and were valid, and that no mutual 
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fraudulent intention between the father and either of these 
sons has been disclosed in the evidence. The evidence dis- 
closes that each of these sons, Henry W. and Otto, placed 
of record with the county clerk of Gosper county, Nebras- 
ka, notices of their respective claims to the respective quar- 
ters of land upon which they were living, and of the in- 
terest they had therein and the permanent improvements 
they had placed thereon, and said notice was entitled 
“Notice of Occupying Claimant’s Interest;” that one of the 
notices was recorded in Book 5 of Miscellaneous Records 
of Gosper county, at page 325, by Henry W. Renken on 
October 6, 1930, and a similar notice was placed of record 
by Otto H. Renken in Book 5 of Miscellaneous Records of 
Gosper county at page 346 on March 3, 1931. It appears 
that the only purpose of these respective notices was to 
give notice to the world that they were claiming rights in 
and to these quarters of land upon which they were living, 
and which their father had not yet deeded to them, but had 
promised to give them years before if they would remain 
and work for him until they were married, and was an 
honest effort on their part, in a perfectly open and. above- 
board manner, to give notice to all parties of their interest 
in these respective tracts of land. 

The appellant bank insists that when a conveyance of 
property is made from one member of a family to another, 
and the effect of it is to place property beyond the reach of 
the creditors of the grantor, the transaction will be closely 
scrutinized, and the grantee must establish the bona fides 
of the conveyance, and cites in support thereof Blanchard 
v. McMillan, 113 Neb. 275, and Tanner v. Frink, 101 Neb. 
660. Our court has gone still further, in Buckner v. Mc- 
Hugh, 123 Neb. 396, and held that a conveyance from a 
parent who is unable to pay his debts to a child should be 
most carefully scrutinized, because such transactions are 
presumptively fraudulent. See Light v. Kennard, 11 Neb. 
129, 

It is admitted by all the parties to this lawsuit that this 
is, and has been, the law in Nebraska for many years, but 
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in considering the above statement of the law there are 
certain requirements, which are essential to the applica- 
tion of the law and run through all the opinions, bearing 
upon this question. To set aside such a conveyance as a 
fraudulent transfer, the fraudulent intent must be partici- 
pated in by both parties to the transaction. 

In our Nebraska law, in the chapter relating to convey- 
ances to defraud creditors, section 86-405, Comp. St. 1929, 
it provides generally that this question of fraudulent in- 
tent shall be deemed a question of fact, and not of law, and 
section 36-406, Comp. St. 1929, provides that the provi- 
sions of this chapter shall not affect or impair the title of a 
purchaser for a valuable consideration unless it shall ap- 
pear that such purchaser had previous notice of the fraud- 
ulent intent of his immediate grantor, or of the fraud 
rendering void the title of such grantor. By this chapter 
of our statutes our legislature confirmed prior rulings of 
our court which had held it proper and right to set aside 
fraudulent conveyances when both the grantor and the 
grantee were parties to the fraud and joined in an attempt 
to beat the creditors of the grantor, but it is just as evi- 
dent from the section cited that the legislature made it 
clear that the law would not affect the title of a bona fide 
purchaser who did not have previous notice of the fraud- 
ulent intent of the grantor, or who did not join with the 
grantor and assist him in perpetuating a fraud upon his 
creditors. 

This same limitation has recently been set out by Chief 
Justice Goss in State Bank of Beaver Crossing v. Mackley, 
121 Neb. 28, in which is cited from Farmers & Merchants 
Nat. Bank v. Mosher, 63 Neb. 180, the following statement 
of the law of Nebraska: “In the absence of a mutual fraud- 
ulent intent, the law does not interfere with the right of 
a person, be he solvent or insolvent, to make such disposi- 
tion of his property, based upon a valid consideration, as 
his judgment dictates.”’ 

It has been held that the true facts of a consideration 
expressed in a deed may be shown by parol testimony 
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(Hartman v. Lipovsky, 122 Neb. 823) ; therefore, the trial 
judge in the case at bar allowed evidence to be taken at 
some length showing that the son, Henry W. Renken, 
moved upon the tract of land deeded to him very shortly 
after his marriage in 1909, upon an agreement with his 
father that this place should be his, and in pursuance of 
said agreement had resided upon said place for about 25 
years, adding thousands of dollars of improvements to the 
place out of his own money, and considering and treating 
it as his own in every respect save upon two points, i. e., 
the naked title still remained in his father, and he paid his 
father certain share rent from part of the farm; and the 
same facts were brought out in evidence in relation to the 
property occupied by Otto for more than 20 years. 

An examination of the evidence discloses that the father 
did not strip himself of all of his property when he deeded 
these two quarters of land to his sons, Henry W. and Otto, 
but he also owns 320 acres of land in Cheyenne county, 
Nebraska, which is well improved, and of a fair market 
value of between $13,600 and $15,200, according to the 
witnesses, subject only to a mortgage of $3,000. In the 
face of these facts, it cannot be said that the father was in- 
solvent when he conveyed the property to his sons. It is 
also disclosed by the evidence that the plaintiff’s judgment 
is practically all of the indebtedness outstanding against 
Henry Renken. 

The father recognized the long-standing obligations to 
his sons, and the bona fide agreement that he had made 
with them more than 20 years before, and in a sense pre- 
ferred them as to his other creditors. This evidence of an 
adequate consideration for these transfers overcame the 
presumption of fraud, and does not disclose any fraudulent 
intent on the part of the two sons, Henry W. Renken or 
Otto H. Renken. 

The trial court found that the deeds in question were 
each based upon a valid consideration and were without 
mutual fraudulent intent, and quieted the title in the 
respective grantees. After a careful consideration of the 
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entire record, this court unanimously finds no prejudicial 
error therein, and affirms the decree as entered. 


AFFIRMED. 


LINCOLN JOINT STOCK LAND BANK, APPELLANT, V. JOHN H. 


BEXTEN ET AL., APPELLEES. 
FILED JULY 9, 1935. No. 29471. 


Contracts: CONSTRUCTION. Where a word or part of a word 

has been omitted by inadvertence from a written contract, the 
same may be supplied by construction at law without resort 
to reformation, if the context shows that the word or part of a 
word is omitted. 

AVOIDANCE. On the facts presented by the record in 
this case, “Courts do not permit one to avoid a contract into 
which he has entered on the ground that he did not attend to 
its terms, that he did not read the document which he signed, 
that he supposed it was different in its terms, or that it was a 
mere form.” Von Knuth v. Ryan, 107 Neb. 351. 

Banks and Banking: AUTHORITY OF CASHIER. Under the facts 
in this case, held, that the cashier of defendant bank did not 
have actual authority from said bank to enter into and sign 
the Cons ace in question. 

ASSUMPTION OF MORTGAGE INDEBTEDNESS. 
Where. a national bank, holding a second mortgage on land to 
protect its lien, acquires title to the land, taking title, for its 
convenience, in the name of its cashier, the cashier has no in- 
herent authority, by reason of his position as cashier, to enter 
into a contract, as agent for the bank, assuming liability on 
the part of the bank for the payment of the debt of a third 
person secured by a first mortgage thereon. 

Principal and Agent: UNAUTHORIZED CONTRACTS: RATIFICA- 
TION. “A principal who accepts the fruits of a contract made 
by an agent in excess of his authority is liable to the person 
with whom such contract is made, if he had full knowledge or 
was put on inquiry from which he could have obtained full 
knowledge. 

“Ratification by the principal of the unauthorized act of his 
agent has the same effect as prior express authority, and gener- 
ally relates back to the time when the unauthorized act was 
done.” General Credit Corporation v. Moore, 128 Neb. 881. 
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6. QUESTION OF Fact. In an action 
at lee, the Sagetion whether a contract made by an agent in 
excess of his authority has been ratified by his principal is or- 
dingrily a auesHen of fact to be determined by the jury. 

7. KNOWLEDGE OF ITACTS: QUESTION 


FOR JURY. On the facts in this case, where a principal has 
accepted the fruits of a contract made by an agent in excess 
of his authority, the question whether the principal at the time 
of accepting the same had full knowledge of the terms and 
conditions of the contract, or was put upon inquiry from which 
he could have obtained full knowledge thereof, held to be for 
the jury to determine. ; 

8. Contracts: LIABILITY. “A disclosed or partially disclosed prin- 
cipal is subject to liability upon an authorized contract in 
writing, if not negotiable or sealed, although it purports to be 
the contract of the agent, unless the principal is excluded as a 
party by the terms of the instrument or by the agreement of 
the parties.” Restatement, Law of Agency, sec. 149. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed in part, and re- 
versed in part. 


Good, Good & Kirkpatrick, Brogan, Ellick & Shoemaker 
and James J. Fitzgerald, Jr., for appellant. 


Finlayson, Burke & McKie, contra. 


Heard before Goss, C. J., GooD, DAY, PAINE and CARTER, 
JJ.. and LoveL S. HASTINGS and LIGHTNER, District 
Judges. 


HASTINGS, District Judge. 

This is an action at law commenced in the district court 
for Douglas county, Nebraska, by the Lincoln Joint Stock 
Land Bank of Lincoln, Nebraska, as plaintiff, against John 
H. Bexten, Mary A. Bexten, his wife, and the First Na- 
tional] Bank of Omaha, Nebraska, as defendants, upon a 
written contract wherein the plaintiff is named as party 
of the first part and the defendants Bexten as parties of 
the second part. At the conclusion of the taking of the 
evidence the defendants made separate motions asking the 
court to direct the jury to return a verdict in their favor, 
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or, -in the alternative, that the court dismiss the action 
against each of them. The trial court dismissed plaintiff’s 
cause of action against each and all of the defendants. 
Plaintiff appeals from the judgment of dismissal. 

This is the second appearance of this case in this court; 
the earlier is reported in 125 Neb. 310. The first ap- 
peal was taken by the plaintiff from an order’sustaining 
separate demurrers of the defendants, the First National 
Bank of Omaha and Mary A. Bexten; the ground of the 
demurrers being that the petition did not state facts suffi- 
cient to constitute a cause of action. Plaintiff elected to 
stand upon its petition. This court held that the petition 
stated a cause of action and reversed and remanded the 
cause. 

This cause was tried upon the same petition that was 
before this court for consideration in the first case, and 
reference is made to the opinion in that case for the state- 
ment of the facts alleged in the petition. 

After reversal, John H. Bexten filed his answer, in which 
he admitted that he took the title to the real property de- 
scribed in plaintiff’s petition at about the time named 
therein, admitted that he entered into an agreement with 
the plaintiff on or about the date alleged in plaintiff’s peti- 
tion, and denies that he assumed or agreed to pay, or in- 
tended to assume or agree to pay, the Lacey note and 
mortgage. He further alleged that he had determined to 
discontinue making the semiannual payments and had so 
informed plaintiff’s agent and representative, and that, as 
an inducement to him to continue making the payments, 
plaintiff agreed to reduce the rate of interest and to reduce 
the amount of the semiannual payments; that, pursuant to 
negotiations in respect thereto, plaintiff submitted to said 
defendant for examination a printed instrument which de- 
fendant did not read or carefully examine, but which he 
believed to be an acknowledgment of the understanding 
reducing the rate of interest and semiannual payments. 
He further denied that he was the agent of the defendant 
First National Bank in executing said agreement or any 
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other instrument in connection with said matters, and de- 
nied that he was authorized for or in behalf of said bank 
to enter into said agreement in behalf of said bank. 

The defendant First National Bank filed a separate 
amended answer in which it alleged that John H. Bexten 
took and held the title to the property, described in plain- 
tiff’s petition, as trustee for the defendant, and specifically 
denied that it authorized the defendant John H. Bexten for 
it or in its behalf or in its name to make or execute or 
enter into said extension agreement. Said defendant de- 
nied generally each and every allegation in plaintiff’s peti- 
tion. 

Plaintiff filed separate replies to the respective answers, 
consisting of a general denial. 

Briefly summarized, the essential facts are that on June 
11, 1919, one Lacey procured a loan from the plaintiff of 
$35,000, the payment of which was secured by a mortgage 
on a section of land in Monona county, Iowa. The promis- 
sory note for which the mortgage was given to secure 
drew 6 per cent. interest from April 1, 1919, until maturity, 
which was payable semiannually, $1,225 on the 1st day of 
October, 1919, and a like sum on the Ist day of April and 
October in each year until 65 semiannual payments had 
been made, and a final payment of $1,023.05 on the Ist day 
of April, 1952. Thereafter there was assigned to the de- 
fendant bank, as collateral to a loan of a borrower, a sec- 
ond mortgage on the land in question securing $20,000, 
and later said bank became the owner of said second mort- 
gage to protect itself on the loan to which it was collateral. 
In 1922 or 1923 the plaintiff commenced foreclosure pro- 
ceedings, and the defendant bank became interested in ac- 
quiring title to the land involved to protect its second lien. 
Before acquiring the title it was agreed that plaintiff 
would dismiss the foreclosure proceedings and reinstate the 
loan if the defendant bank paid the delinquent instalments 
and taxes. Pursuant to said agreement plaintiff dismissed 
the foreclosure proceedings and reinstated the loan, and 
defendant bank paid the delinquent items on April 25, 


426 NEBRASKA REPORTS [ VoL. 129 
Lincoln Joint Stock Land Bank v. Bexten 7 


1923, then amounting to $7,508.28. The title to the land 
was taken in the name of John H. Bexten in April, 1923, 
who then was cashier of defendant bank, for the con- 
venience of the defendant bank. The defendant bank 
thereafter, through its agents and employees, leased the 
land, collected rentals, and paid interest and taxes thereon 
from October 1, 1923, to April 1, 1926, inclusive. The de- 
fendant John H. Bexten, who became cashier of defendant 
bank in 1922, resigned his position in 1929, and severed 
his connection with said bank, and, at the request of de- 
fendant bank, Bexten conveyed the land to Mr. Elliott, as- 
sistant cashier of the bank, who held it for the same pur- 
poses that Bexten had held it. 

On’ September 10, 1926, the contract upon which this 
action is brought was entered into between the plaintiff 
bank, as “party of the first part,” and John H. Bexten and 
his wife, Mary A. Bexten, as “parties of the second part,” 
which, by its terms, reduced the rate of interest from 6 
per cent. to 54 per cent. per annum, resulting in the re- 
duction of the semiannual payments to $960.93. The 
agreement also stipulated for an acceleration of the ma- 
turity of unpaid instalments in the event of default of the 
payment of any one of the instalments, and extended the 
time of final payment to the year 1966. It provided that 
after five years from the date of the agreement “the mort- 
gagor” had the option of paying in advance upon any reg- 
ular instalment date any number of payments on account 
of the principal of the loan, etc. Also: ‘“Part......of the 
second part agrees to make said payments as herein pro- 
vided and the said original note and mortgage shall con- 
tinue in full force and effect as originally made except as 
extended and modified by this agreement.” The contract 
was signed in the name of plaintiff by its president, as 
“narty of the first part,” and by defendants John H. Bex- 
ten and Mary A. Bexten, as “parties of the second part.” 
The contract was executed in duplicate, Bexten retaining 
a copy and transmitting the original to plaintiff. Bexten 
testified he placed the copy retained with his personal pa- 
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pers in the defendant bank, and shortly before the first 
semiannual payment became due in October, 1926, advised 
the officers of defendant bank that he had entered into the 
contract whereby the rate of interest had been reduced to 
5\4 per cent., but did not show them the contract, nor did 
they ask to see it. The instalments, as provided in said 
contract, were paid by the defendant bank as they became 
due to October 2, 1930. Default was made on the instal- 
ment due on April 1, 1931. Thereupon the plaintiff com- 
menced foreclosure proceedings in Iowa, to which defend- 
ant bank and the defendants Bexten were made parties, 
constructive service was had upon these defendants, a de- 
cree of foreclosure was entered, the land sold, and the 
plaintiff bought the same at the sale had November, 1931, 
for $23,000. When the deed was received by the plaintiff, 
after credit had been given for the amount paid, the 
amount remaining due to the plaintiff was $10,916.47. 

It further appears from the correspondence between the 
plaintiff and defendant bank, previous to the time that the 
contract in question was entered into, that plaintiff was ad- 
vised that the defendant bank was the owner of the land 
on which it held its mortgage, how it became the owner, 
and that the defendant John H. Bexten had no interest 
therein, and that he held the mere naked legal title for the 
benefit of the bank, without any management or control 
over the same except as an officer and agent of the bank. 

It is conceded by counsel for plaintiff that the motion of 
the defendant Mary A. Bexten was rightfully sustained, as 
the evidence fails to sustain the allegations of plaintiff’s 
petition as to the recovery of a valid personal judgment 
against her for the deficiency in the foreclosure proceed- 
ings in Iowa, and that, having signed the contract solely 
as the wife of John H. Bexten, she incurred no liability 
thereunder. 

Error is assigned in sustaining the motions of defendant 
bank and of the defendant John H. Bexten to dismiss as 
to each of them. The trial court, in sustaining the motions 
of the defendant bank and John H. Bexten, said: “How- 
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ever, I do not believe that the parties intended that the 
clause ‘Part......of the second part agrees to make said 
payments as herein provided’ should be binding or a part 
of the agreement because they failed to fill in the blank 
space after the word ‘Part’ with the letters ‘ies.’” No 
other reason was given by the trial court for the sustaining 
of said motions. 

Based upon the ground assigned by the trial court for 
the dismissal as against said defendants, it is urged by 
their counsel that the failure to insert the letters omitted 
from the assumption clause of the contract rendered it 
void. This position is untenable. It appears from the 
contract that the letters necessary to fill the blank are 
clearly indicated by the agreement itself and no ambiguity 
arises in connection therewith. ‘Where the context of a 
written contract clearly implies or suggests that a certain 
word has been omitted, such word will be supplied by con- 
struction to fully express the intention of the parties.” 
Hamilton v. Wead, 122 Neb. 854. See, also, Kannow & 
Sons v. Farmers Cooperative Shipping Ass’n, T6 Neb. 330. 

Where a word or a part of a word is omitted by inad- 
vertence from a written contract, the same may be supplied 
by construction at law without resort to reformation, if 
the context shows that the word or part of a word is 
omitted. 4 Page, Contracts (2d ed.) 3503; 18 C. J. 588; 
Oleuon v. Rosenbloom & Co., 247 Pa. St. 250; Rapp v. Line- 
barger & Son, 149 Ia. 429; Donnybrook State Bank v. Cor- 
bett, 837 N. Dak. 87. 

When this court held that the petition stated a cause of 
action in the former appeal, there was attached thereto as 
a part thereof an exact copy of the original contract intro- 
duced in evidence herein, and while the question here pre- 
sented was not directly raised, this court, in holding the 
petition stated a cause of action, held, in effect, that the 
omissions of the letters in the blank in the assumption 
clause did not invalidate the contract. It follows that the 
failure to fill in the letters in the blank left in the assump- 
tion clause did not furnish a sufficient ground to warrant 
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the dismissal of plaintiff’s cause of action against said de- 
fendants or either of them. 

In their brief counsel for defendants ‘“Concede that un- 
less the omission of the word ‘parties’ from the agreement 
renders that part of it ineffective, so that there is no as- 
sumption of the debt, the defendant Bexten is otherwise 
liable, and the order of the district court, dismissing him 
from the case, would therefore be erroneous.” 

The defense tendered by the answer of the defendant 
John H. Bexten that he did not read the contract and know 
that the assumption clause was contained therein, under 
the facts, is not available to him. “Courts do not permit 
one to avoid a contract into which he has entered on the 
ground that he did not attend to its terms, that he did not 
read the document which he signed, that he supposed it 
was different in its terms, or that it was a mere form.” 
Von Knuth v. Ryan, 107 Neb. 351. 

It is urged by counsel for the defendant bank that the 
judgment of dismissal was properly sustained in its behalf 
because there is no evidence that the defendant Bexten was 
the agent of the defendant bank with authority to bind the 
bank by signing the extension agreement with the clause 
assuming liability for the payment of the mortgage debt 
therein. It is not claimed that the defendant Bexten did 
not have authority, as an officer and agent of the defend- 
ant bank, to execute the extension agreement for the re- 
duction of the rate of interest and the extension of time of 
payment, but that he exceeded his authority as an agent 
when he executed the extension agreement with the as- 
sumption clause included. 

Counsel for plaintiff discusses, from four points of view, 
the authority of the defendant Bexten to bind the defend- 
ant bank, and the liability of the bank for his act: First, 
actual authority; second, inherent authority; third, ap- 
parent authority; fourth, ratification. 

Counsel for plaintiff contends that a by-law of defend- 
ant bank gave Bexten, as cashier of the bank, actual au- 
thority to enter into and sign the contract in question. 
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The by-law on which the contention is based is as follows: 
“All contracts, checks, drafts, etc., and all receipts for cir- 
culating notes received from the comptroller of the cur- 
rency, shall be signed by the president, cashier, or other 
duly authorized officer.” As we construe the by-law, it re- 
fers only to contracts authorized by the board of directors, 
or such as were within the inherent power of the cashier to 
enter into. There is no evidence that Bexten was au- 
thorized by the board of directors to sign and execute the 
contract in question. In the absence of express authority 
on the part of directors of the bank, the cashier did not 
have authority, inherent in his position as cashier, to bind 
the defendant bank by entering into a contract including 
assumption of liability. 4 Michie, Banks and Banking 
(Perm. ed.) 183; United States v. City Bank of Columbus, 
21 How. (U. S.) 356; Bilbo v. Ball, 194 Ia. 875; Spongberg 
v. First Nat. Bank, 18 Idaho, 524; Bank of Gloster v. Hind- 
man, 95 Miss. 742; Montgomery Bank & Trust Co. v. 
Walker, 181 Ala. 368. 

We have defined apparent authority of an agent which 
will bind his principal, to be: ‘““‘The apparent authority of 
an agent which will bind his principal is such authority 
as the agent appears to have by reason of the actual au- 
thority conferred upon him by his principal.” Mangiameli 
v. Southern Surety Co., 111 Neb. 801. The facts and cir- 
cumstances disclosed by the evidence are wholly insufficient 
to show apparent authority to obligate defendant bank for 
the payment of the mortgage debt. 

Counsel for plaintiff insists that, although the assump- 
tion of the payment of the mortgage debt by Bexten might 
have been in excess of his authority as agent for the de- 
fendant bank, nevertheless the evidence is sufficient, with 
the reasonable inferences to be drawn therefrom, to have 
warranted a finding that defendant bank, by accepting the 
fruits of the contract, ratified the same. In accord with 
numerous decisions of this court we have recently held: 

“A principal who accepts the fruits of a contract made 
by an agent in excess of his authority is liable to the per- 
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son with whom such contract is made, if he had full knowl- 
edge or was put on inquiry from which he could have ob- 
tained full knowledge. 

“Ratification by the principal of the unauthorized act 
of his agent has the same effect as prior express authority, 
and generally relates back to the time when the unauthor- 
ized act was done.” General Credit Corporation v. Moore, 
128 Neb. 881. 

A few days after Bexten had entered into the contract 
for the benefit of the bank, the bank made the first pay- 
ment thereunder to plaintiff. At that time its officers, 
through the defendant Bexten, had knowledge of the execu- 
tion of the contract; that he had a duplicate thereof in his 
possession in the bank, and that by its terms the rate of 
interest and the amount of semiannual payments had been 
reduced. By reason of the agreement the defendant bank, 
for nearly five years, continued to enjoy and use the prop- 
erty encumbered by plaintiff’s mortgage at a reduced in- 
terest rate and with postponed date of payment. The de- 
fendant bank benefited by the reduction in the amount of 
the nine semi-annual payments that it made on the con- 
tract. The officers of defendant bank were all men of 
large business experience, and whether, during the time 
that the bank was enjoying the fruits of the contract, they 
had full knowledge of its terms and conditions, or knowl- 
edge sufficient to have put them upon inquiry, presented a 
question of fact for the jury to determine. The fact that 
defendant Bexten testified that he did not read the con- 
tract, that he did not inform the officers of its terms, other 
than that it reduced the rate of interest, and that the other 
officers did not see the contract, was not conclusive that 
the bank, through its officers, did not have knowledge of 
the obligations imposed by the contract, or sufficient 
knowledge to put them on inquiry from which full knowl- 
edge could have been obtained. The reasonableness or un- 
reasonableness of this testimony, and the weight to be 
given it, was for the jury. 21 R. C. L. 820, sec. 6. The 
question whether the defendant bank ratified the contract 
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entered into by Bexten was a question for the jury to de- 
termine. ; ; 

It is contended by counsel for the defendant bank that 
the rule as to the liability of an undisclosed principal can- 
not be invoked against or in behalf of a principal known 
to the other party to the contract at the time the contract 
was made. Counsel further contend that where a person 
with knowledge of the agency enters into a contract with 
the agent, in the agent’s name, his election to deal with the 
agent as an individual appears and takes place at the time 
of the making of the contract. The rule supported by the 
great weight of modern authority is stated in section 149, 
Restatement, Law of Agency: “A disclosed or partially 
disclosed principal is subject to liability upon an author- 
ized contract in writing, if not negotiable or sealed, al- 
though it purports to be the contract of the agent, unless 
the principal is excluded as a party by the terms of the 
instrument or by the agreement of the parties.” 

In the comment on the rule stated, it is said: 

“The fact that the principal’s name is not in the instru- 
ment and that there is no appearance of agency upon the 
writing is some evidence that the parties intended that 
the agent alone should be liable. It is not sufficient evi- 
dence, however, to raise a presumption against the lia- 
bility of a disclosed principal where it appears that, prior 
to the signing of the memorandum, the agent was known 
to be acting as an agent in the transaction. 

“Upon the question of whether or not, under the circum- 
stances, the third person accepted the credit of the agent 
only, the written memorandum binding the agent is not 
conclusive evidence, except where by its specific terms the 
principal is excluded as a party.” 

The same contention made here was made in the case of 
Moore v. Consolidated Products Co., 10 Fed. (2d) 319. 
The court, passing upon this question, said: ‘The question, 
after all, is one of fact. Was the contract made for and 
in behalf of the principal? If it was, the act of the agent 
was the act of the principal, and the principal may sue or 
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be sued thereon. The great weight of modern authority 
applies the rule, both where the principal is known and 
where the principal is undisclosed, to the other party to the 
contract.” Many authorities are cited by the court in that 
opinion sustaining this proposition. 

Although the extension contract purports to be the con- 
tract of the defendant Bexten, his principal, the defendant 
bank, is not excluded by the terms thereof, or by agree- 
ment of the parties. The evidence shows that it was un- 
derstood that Bexten was entering into the contract for 
the defendant bank, and for its benefit. The facts in this 
case show no election on the part of the plaintiff to deal 
with Bexten as an individual. 

The liability of the defendant bank to make payment of 
all deferred instalments depends upon whether that element 
of the contract was ratified by the defendant bank. If so, 
the legal effect is the same as if Bexten had prior express 
authority to enter into the contract, and the defendant 
bank is liable thereon. 

It follows from what has been said that error was com- 
mitted in entering a judgment of dismissal for the defend- 
ants John H. Bexten and the First National Bank, and as 
to them the judgment is reversed and the case remanded 
for further proceedings. The judgment as to the defend- 
ant Mary A. Bexten is affirmed. 

AFFIRMED IN PART, AND REVERSED IN PART. 


STATE, EX REL. NATIONAL SURETY CORPORATION, APPELLEE, 

v. WILLIAM B. PRICE, AUDITOR OF PUBLIC ACCOUNTS, ET 

AL., APPELLANTS: HOMER L. KYLE, ADMINISTRATOR, INTER- 
VENER, APPELLANT. 


FILED JULY 9, 1935. No. 29357. 


1. Mandamus against the proper state officers is the proper remedy 
to enforce the execution and delivery of a warrant where 
appropriation therefor has been duly made by the legislature. 

2. Statutes: PROVISO: CONSTITUTIONALITY. A proviso attached 
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to an appropriation, subject of which proviso is not referred to 

in the title of the act, is contrary to section 14, art. III of the 

Nebraska Constitution, and is invalid. 

CONSTITUTIONALITY. “If a portion of a legislative act 
is unconstitutional and it can be separated from other portions 
of the act and the latter enforced independent of the former, 
and it further appears that the unconstitutional part did not 
constitute such an inducement to the passage of the other parts 
of the law that they would not have been passed without it, the 
former may be rejected and the latter upheld.” State v. Stuht, 
52 Neb. 209. 

4, States. “Every state has jurisdiction to determine for itself 
liability of property within its territorial limits to seizure and 
sale under process of its courts.” Clark v. Williard, 294 U. S. 
211. 

5. Garnishment does not lie against the state except-.as authorized 
by sections 20-1012, 20-1018, Comp. St. 1929, and said provisions 
do not authorize garnishment for the fund involved in this case. 


‘APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


William H. Wright, Attorney General, and Edwin Vail, 
for respondents. 


J. W. Kinsinger, H. C. Henderson and Stewart, Stewart 
& Whitworth, for intervener. 


Smith & Schall and James C. Kinsler, for relator. 
Howard Saxton and F. C. Radke, amici curiz. 


Heard before Goss, C. J., RosE, GoopD, DAY and CARTER, 
JJ., and Love. S. HASTINGS and LIGHTNER, District 
Judges. 


LIGHTNER, District Judge. 

Mandamus to compel the auditor and other state officers 
to issue and deliver a warrant for $5,000 to relator, Na- 
tional Surety Corporation, being the premium on state 
treasurer Hall’s bond for the biennium January, 1933, to 
January, 1935. The district court found for the relator, 
and the respondents and Kyle, administrator, intervener, 
appeal. The controversy arises from the fact that the Na- 
tional Surety Company, predecessor of the relator, Nation- 
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al Surety Corporation, wrote the state treasurer’s bond for 
the biennium above referred to, and afterwards became in 
a failing condition, and was rehabilitated through certain 
proceedings in the state of New York and continued under 
the name of National Surety Corporation. The present 
suit is in effect a controversy between the National Surety 
Corporation, which claims the premium, and certain Ne- 
braska creditors of the National Surety Company. The 
National Surety Corporation claims that it is the duly con- 
stituted successor of the National Surety Company, that it 
assumed the obligations of the company, received an as- 
signment of this claim, and is entitled to the $5,000 
premium. Respondents and intervener claim, on the other 
hand, that the $5,000 is a fund for creditors of the state of 
Nebraska and should be paid in satisfaction of their 
claims, rather than to relator corporation. The 1933 Ne- 
braska legislature, in making appropriation for the pre- 
mium, attempted to: effectuate this latter purpose, and 
after making the appropriation added a proviso, the ap- 
propriation and proviso being as follows: 

“Premium on Official Bond of State Officers 
“National Surety Company, Omaha, premium on 
state treasurer’s bond...............0.0.0.200.0000220--- $5,000 

“Provided that the claim of the National Surety Co., of 
Omaha, for $5,000 shall be paid to the director of insur- 
ance for the state of Nebraska to be held by him to satisfy 
claims against said National Surety Co., which is now in 
the hands of the Receiver.” Laws 1933, ch. 15. 

It is claimed that the title of the appropriation bill did 
not properly refer to the subject-matter of the proviso and 
is in violation of section 14, art. III of the Constitution. 
Other facts necessary for a complete understanding of the 
controversy are that, subsequent to the furnishing of the 
bond, to wit, on or about April 29, 1933, and while the 
state treasurer’s bond was still in full force and effect, pro- 
ceedings were commenced in the proper court of New York 
state, pursuant to the laws of that state, for the rehabili- 
tation of the National Surety Company, which was a cor- 
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poration of New York; that, pursuant to the orders of that 
court in the rehabilitation proceedings and in accordance 
with the laws of New York, certain assets of the National 
Surety Company were conveyed to the relator, National 
Surety Corporation, also a corporation of New York, in- 
cluding the $5,000 here in dispute, which was then un- 
paid; that later certain creditors of the National Surety 
Company brought suit in the same court, or intervened in 
the rehabilitation proceedings and attacked the validity 
of said rehabilitation proceedings, and undertook to subject 
certain of the assets of the National Surety Company, or 
all its assets, to the satisfaction of their claims; that said 
suit was duly tried and by successive appeals was car- 
ried to the court of appeals, which is the highest court and 
court of last resort of New York, and determined against 
said creditors, the statute permitting rehabilitation was 
held valid, and the plan for the rehabilitation of the Na- 
tional Surety Company was in all respects confirmed and 
approved. 

The district court made findings of fact as follows: 

“That the relator, National Surety Corporation, from 
midnight of April 30, 1938, duly entered into an assump- 
tion of said state treasurer’s bond of the respondent, 
George E. Hall, state treasurer of Nebraska, and the lia- 
bility thereon, and that said bond, ever since midnight of 
April 30, 1933, has remained and is now in full force and 
effect as an obligation of the relator, National Surety Cor- 
poration; that the National Surety Company also made an 
assignment or bill of sale to relator of its claim against 
the state of Nebraska for the payment of said premium on 
said state treasurer’s bond, as appears by the pleadings, 
and as established by the evidence herein. * * * 

“That prior to the commencement of this suit a certain 
creditor of the National Surety Company commenced a 
certain action against it in Knox county, Nebraska, and 
caused attachment process to be issued and notice of gar- 
nishment under said attachment to be served upon certain 
officers of the state, to wit, Lee Herdman, director of in- 
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surance, and the defendant Hall, state treasurer, requiring 
them to appear and answer in said county, which said ac- 
tion is still pending; that another action was begun by the 
same creditor of the National Surety Company in Knox 
county, Nebraska, and prosecuted to judgment against the 
said National Surety Company and a transcript of the. 
judgment filed in Lancaster county, Nebraska, and gar- 
nishment process issued thereon against said Lee Herd- 
man, director of insurance, and the defendant Hall, state 
treasurer, both personally and in their official capacity; 
that each of said defendants filed motions to quash the said 
garnishment process against them in their official capacity, 
which have been sustained, and each answered personally 
that he has no funds personally in his possession or under 
his control belonging to the said National Surety Company, 
and that said action is still pending, except as indicated by 
the premises. 

“That following the passage of said appropriation act by 
the legislature of the state of Nebraska, the respondent,. 
William B. Price, auditor of public accounts of the state of 
Nebraska, in an effort to literally comply with the 
language of said proviso, issued a warrant for $5,000 pay-. 
able to Lee Herdman, the said director of insurance, but 
that the respondent, George E. Hall, state treasurer of the 
state of Nebraska, to whom said warrant was delivered to. 
be countersigned by him, and given to the said director of 
insurance, refused to countersign said warrant and still 
retains possession of the same; and that the money so ap- 
propriated by said legislature of the state of Nebraska for 
the purpose of paying said premium on said state treas- 
urer’s bond has never been delivered to said director of in-- 
surance, but remains in the treasury of the state of Ne-. 
braska. * * * 

“That George S. Van Schaick, superintendent of insur-- 
ance of the state of New York (and rehabilitator of said 
National Surety company), being mistakenly or erroneous-. 
ly advised as to the reception of said sum of $5,000 by 
said director of insurance of the state of Nebraska, as. 
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contemplated by the proviso attached to said legislative 
appropriation and as attempted in the manner heretofore 
described, brought an action in the district court of the 
third judicial district of Nebraska against Lee Herdman, 
director of insurance, to require the latter to account to 
him for the said $5,000; that subsequently the defendant 
Hall and the National Surety Company were made parties 
defendant in said action, though said Hall was never 
served with summons therein; that Homer L. Kyle, as ad- 
ministrator of the Matthews estate, filed petition of inter- 
vention in said action claiming to be a creditor of the Na- 
tional Surety Company and to have an interest in said 
fund; that thereafter said action was duly dismissed upon 
motion of plaintiff’s attorneys * * * who filed said suit; 
and that shortly thereafter said intervener, Homer L. Kyle, 
administrator, caused said action to be reinstated, and said 
action now remains docketed in this court and pending 
upon a motion of the said Van Schaick to quash the peti- 
tion of intervention of said Kyle, administrator, and an- 
other motion of said Van Schaick to dismiss said action; 
that the said Kyle, administrator, however, claims some 
right and interest in and to said fund by reason of his said 
intervention; that both the defendant Hall and the’ said 
Herdman, director of insurance, duly filed demurrers in 
said action. 

“That as a matter of fact said sum of $5,000 was duly 
appropriated by said legislature of the state of Nebraska 
for the purpose of paying the indebtedness of the state of 
Nebraska to said National Surety Company, and its suc- 
cessor, National Surety Corporation, for the furnishing of 
said state treasurer’s bond by said National Surety Com- 
pany, and the assumption of liability thereon by the rela- 
tor, National Surety Corporation, all as hereinbefore set 
forth; and that said appropriation of $5,000 for that pur- 
pose, duly made by said legislature as aforesaid, was for 
that purpose, namely, for the purpose of paying said 
premium on said state treasurer’s bond, and for that pur- 
pose only.” 
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All the foregoing findings are abundantly sustained by 
the evidence and the questions presented on the appeal 
have to do mostly with the law applicable to the facts. 

Respondents contend that mandamus does not lie, since 
relator had an adequate remedy at law by appeal from dis- 
allowance of its claim, and they refer to section 9, art. 
VIII of the Constitution, which reads as follows: ‘The 
legislature shall provide by law that all claims upon the 
treasury shall be examined and adjusted by the auditor 
and approved by the secretary of state, before any war- 
rant for the amount allowed shall be drawn. Provided, 
that a party aggrieved by the decision of the auditor and 
secretary of state may appeal to the district court.” They 
also call attention to section 77-2607, Comp. St. 1929, 
passed pursuant to the constitutional provision. The 
record does not show, however, that the state auditor ever 
disallowed the claim of the National Surety Corporation 
or exercised any discretion with regard to it. 

Section 14, art. III of the Constitution, provides in part: 
“No bill shall contain more than one subject, and the same 
shall be clearly expressed in the title.’ The title of the bill 
here in question, H. R. 601, Laws 1933, is as follows: “An 
act to make appropriations for the payment of claims filed 
against the state of Nebraska in the office of the auditor of 
public accounts, not heretofore paid, and for which no ap- 
propriation ‘has been made; to make appropriations for the 
payment of miscellaneous claims presented to the legisla- 
ture, for which no appropriations have heretofore been 
made; to provide the manner in which certain money so 
appropriated shall be paid and expended; and to declare 
an emergency.” Laws 1933, ch. 15. An identical title was 
under consideration in Weaver v. Koehn, 120 Neb. 114. 
The third point of the syllabus announced the rule as fol- 
lows: “The title of chapter 33, Laws 1929, in so far as it 
relates to the appropriation of $260,111.34 for reimburse- 
ment of depositors in banks, held insufficient to disclose the 
nature; purpose, and effect of the appropriation referred 
to in the body of the act.” We hold that the title to H. R. 


440 NEBRASKA REPORTS [VoL. 129 


State, ex rel. National Surety Corporation, v. Price 


601 is sufficient to uphold the appropriation, but not suffi- 
cient to uphold the limitation attempted to be placed upon 
it in the proviso. ’ 

Appellants further contend that the relator cannot claim 
under a statute and at the same time attack some of the 
provisions of the same statute. The general rule is stated 
in 59 C. J. 642, and in State v. Howard, 96 Neb. 278, and 
State v. Stuht, 52 Neb. 209. In the latter case the general 
rule was laid down as follows: “If a portion of a legisla- 
tive act is unconstitutional and it can be separated from 
other portions of the act and the latter enforced inde- 
pendent of the former, and it further appears that the un- 
constitutional part did not constitute such an inducement 
to the passage of the other parts of the law that they 
would not have been passed without it, the former may be 
rejected and the latter upheld.” , 

It is quite apparent that the unconstitutional part of the 
appropriation can be separated from the other portions 
and did not constitute such an inducement to the passage 
of the other parts of the law that they would not have 
been passed without it. In fact, the appropriation was for 
a legitimate claim against the state, so recognized by all 
the parties to this proceeding, and the legislature had no 
duty in connection with it other than to appropriate the 
money for the payment of the claim. 

The supreme court of the United States has held: 
“Every state has jurisdiction to determine for itself lia- 
bility of property within its territorial limits to seizure 
and sale under process of its courts.” Clark v. Williard, 
294 U.S. 211. 

This was a controversy which arose in Montana with 
reference to some personal property of the Federal Surety 
Company of Davenport, Iowa. One Clark had been ap- 
pointed liquidator of the Iowa company in Iowa and was 
attempting to reduce the assets in Montana to his posses- 
sion. The defendants were judgment creditors in Mon- 
tana. 

On return of this case to Montana after the supreme 
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court opinion, the Montana supreme court determined by a 
divided court that it was the policy of that state to permit 
attachment of the property in Montana, and that such doc- 
trine was not contrary to the authority of Blake v. Mec- 
Clung, 172 U. S. 239, id. 176 U. S. 59, because, while it is 
not within the power of the state to grant a preference or 
priority to local creditors over those from other states, by 
reason of the declaration of section 2, art. IV of the feder- 
al Constitution, providing that “The citizens of each state 
shall be entitled to all privileges and immunities of citizens 
in the several states,” the policy of permitting attachments. 
in the state was applicable to both nonresident and resi- 
dent attaching creditors, and therefore not inimical to the 
constitutional provision just quoted. The Montana court 
in Mieyr v. Federal Surety Co., 97 Mont. 503, held that the 
policy of the state with reference to preferences granted 
to attaching creditors is binding upon the courts, and fur- 
ther held in regard to such matter: “What is the ‘public 
policy’ of a state and what is contrary to it is not to be 
measured by the private convictions or notions of the per- 
sons who happen to be exercising judicial functions, but 
by reference to the enactments of the lawmaking power, 
and, in the absence of them, to the decisions of the courts. 
When, however, the legislature has spoken upon a particu- 
lar subject and within the limits of its constitutional pow- 
ers, its utterance is the public policy of the state.” (34 
Pac. [2d] 982.) 

An extended discussion of the public policy of Nebraska 
is scarcely necessary, in view of the fact that the very first 
ground for attachment in this state is that the defendant is 
a foreign corporation. Our courts have also uniformly 
sustained the right to attach. Therefore it would seem to 
be the established public policy of Nebraska to permit 
sequestration of property of nonresidents present in the 
state for the satisfaction of debts, regardless of the fact 
that proceedings to rehabilitate the debtor company have 
been perfected in the parent state. Neither does the rule 
of comity require such rehabilitation proceedings in New 
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York to be given effect in Nebraska. In the Montana case 
above referred to, Mieyr v. Federal Surety Co., it was 
held: “Rights and remedies of property are governed by 
laws of state in which it is situated, and statutory assign- 
ment to liquidator can only be given force in other states 
on ground of comity and not by constitutional mandate. 
‘Comity’ is neither a matter of absolute obligation on the 
one hand nor of mere courtesy and good-will upon the 
other, but it is the recognition which one nation allows 
within its territory to the legislative, executive, or judicial 
acts of another nation, having due regard both to inter- 
national duty and convenience and to the rights of its own 
citizens or of other persons who are under the protection 
of its laws. Comity involves reciprocity.” (34 Pac. [2d] 
982.) 

While these authorities establish the general principle, 
they do not throw any light on the specific question before 
us, which is whether in this particular case any steps have 
been taken or perfected by creditors which give them a 
greater right to the $5,000 than relator corporation. 

The provision of the appropriation act is not only con- 
trary to our Constitution because the subject thereof is not 
mentioned, but it provides no method to apportion the 
fund among the creditors of the National Surety Company, 
and there does not seem to be any method by which the 
various creditors or any single creditor can establish a 
claim to the fund. If the intention of the legislature was, 
as appears probable, that the fund should be exclusively 
for Nebraska creditors, then it is in violation of section 2, 
art. IV of the federal Constitution, which provides: “The 
citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states.” If the in- 
tention was to permit all creditors wherever located to 
share; then the administrative cost of distributing the 
amount would seem to be excessively large. 

The only remaining method for any creditor to get the 
fund would be through garnishment proceedings. The 
general rule is that a sovereign government cannot be re- 
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quired to answer as garnishee. Furthermore, garnishment 
proceedings were instituted before the district court in 
Lancaster county. The state treasurer and director of in- 
surance in their official capacity filed a motion to quash 
the garnishee summons, and answered that they had no 
money of the surety company in their possession personal- 
ly. The motion to quash was sustained, and it does not 
appear that any appeal has been prosecuted from such 
order of the court. This ruling of the district court seems 
to be in accordance with law. 

Sections 20-1012, 20-1013, Comp. St. 1929, do not author- 
ize garnishment of the state in proceedings of this kind. 
This law, which was passed in 1925, was “An act to pro- 
vide for garnishment of officers and employees of the state 
. of Nebraska or any county,” etc. Laws 1925, ch. 58. The 
law expressly says that it shall apply “only in case it is 
sought to hold and apply the earnings of such officers and 
employees which earnings have been earned by personal 
services rendered to the state or to any county,” etc. 
Comp. St. 1929, sec. 20-1012. See in this connection Home 
Savings & Loan Ass’n v. Carrico, 123 Neb. 25. Further- 
more, there is nothing in the record to justify holding this 
fund, even though garnishment were duly authorized, be- 
cause the claim had been assigned to the National Surety 
Corporation long before institution of any of the proceed- 
ings herein. It is true that the National Surety Corpora- 
tion is merely the successor of the National Surety Com- 
pany and as to fees already earned the assignment under 
circumstances here existing might not be good against 
creditors, but it will be noted from the foregoing statement 
of facts that the bond was for the two-year term beginning 
January 5, 1933, and that the rehabilitation was complete 
and the assumption of liability under the state treasurer’s 
bond by the new company was begun at midnight of April 
30, 1983. Therefore all premiums earned after that time 
were the property of the successor corporation. This as- 
sumption of liability was open and acquiesced in by the 
state. As to this phase of the case we cannot see that the 
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creditors are any better off than if the bond had been can- 
eled and rewritten in the National Surety Corporation, or 
in some entirely different company. The new company 
would be entitled to the premium from and after midnight 
April 30, 1933, to the end of the two-year period in any 
event. Appellants contend that the whole scheme is fraud- 
ulent, but it was sustained by the highest court in New 
York state. There is no evidence of fraud outside of the 
mere recital of what was done, and the plan was not in- 
herently fraudulent, especially as to this fund, only a sixth 
of which was earned at the time. It is true that its effect 
has been and will be to delay the creditors of the National 
Surety Company in the collection of their claims, but the 
moratorium acts of the various states do that and have 
been sustained by our national supreme court. Home Bldg. 
& Loan Ass’n v. Blaisdell, 290 U. S. 398. The rehabilita- 
tion of the National Surety Company was an emergency 
act, beneficial alike, it seems to us, to the company and to 
its creditors and patrons. While a federal judge in Ulmen 
v. National Surety Co., 4 Fed. Supp. 194, severely criti- 
cized the plan, our opinion is that it was an honest effort 
to do the best under the circumstances for all concerned. 
It would unduly extend this opinion to go into the details 
of the plan. A short quotation from the opinion of Va- 
lente, J., supreme court, county of New York, when the 
rehabilitation plan was submitted to that court, sufficient- 
ly presents the matter. He said in part: 

“This memorandum would be unduly lengthened if a 
discussion were had of the obvious staggering losses which 
liquidation would cause and the tremendous inconveniences 
and losses it would saddle upon trustees, administrators, 
and others who are holders of bonds of the National Sure- 
ty Company. If liquidation in the net result yielded more 
than the adoption of the plan of rehabilitation, inconve- 
nience and temporary confusion might have to be over- 
looked, but on the face of it the result would be quite the 
reverse. 

“The destruction of the good-will by liquidation is not 
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the only element of loss. The item of $12,000,000 assets 
transferred to the new corporation which it is claimed by 
the objector would inure to the old in the event of liquida- 
tion is really confined to the item of two to three million 
semiliquid assets turned over to the new company. The 
$5,000,000 collateral of the reconstruction finance corpora- 
tion would have to be returned to that corporation and it 
is doubtful whether the liquidation of the collateral in the 
hands of that corporation would yield the amount of the 
debt to it. Under present conditions it might even be in- 
sufficient to cover the debt. The $4,000,000 of premiums 
to be collected would also vanish into thin air; so that the 
net result of liquidation would be scattering, as compared 
to the probability of substantial recoupment by the credi- 
tors under the present plan.” 

At another place in his opinion he calls attention to the 
fact that the good-will, a valuable asset to a going concern, 
would be destroyed by liquidation. 

While every state has jurisdiction to determine for itself 
liability of property within its territorial limits to seizure 
and sale under process of its courts, the courts of Nebras- 
ka will hardly go so far as to say that premium earned by 
a successor of the debtor company can be held for the 
debts of the latter where all the proceedings for the or- 
ganization of the successor company and the taking over 
of the assets of the debtor company have been fully ap- 
proved by the courts of'the parent state and acquiesced in 
by our own state officers who continued under the bond 
after the new company had assumed liability thereunder. 
Let appellants remember that, if there had not been re- 
habilitation in some form and the National Surety Com- 
pany had failed, the liability of the state for premium 
would have been only the premium earned, and not the 
$5,000 for the full two-year period. 

In the Montana case the levies were made long before 
the Iowa liquidator made any move to reduce the property 
in question to his possession. He based his right entirely 
on his position as statutory liquidator of the Iowa com- 
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pauy. There was, of course, no claim of an independent 
right such as we have here where the reorganized company 
actually earned most of the premium in dispute. 
The judgment of the district court was right and the 
mandamus may issue. 
AFFIRMED. 


FRANK B. KIMBALL ET AL., APPELLEES, V. LINCOLN 
THEATRE CORPORATION, APPELLANT. 


FILED JULY 9, 1935. No. 29349. 


1. Landlord and Tenant: Eviction. “Whether the acts of the land- 
lord constitute ‘a constructive eviction of the tenant, or whether 
the landlord intended said acts as an eviction, must be deter- 
mined from all the facts and circumstances surrounding 
the particular case.” Kimball v. Lincoln Theatre Corporation, 
125 Neb. 677. 

2. Appeal. Where plaintiff began a suit, aided by attachment, on 
a lease for rent, and the suit was prematurely brought because 
a demand for rent had not been given as provided in the lease, 
such lack of notice is a fact for the jury to consider in deter- 
mining whether or not there was a constructive eviction, and an 
instruction that, if rent would not have been paid if such notice 
had been given, then the defendant could not gain any advan- 
tage from the fact that such notice was not served, is not preju- 
dicial error as tending to cause the jury to find that the entire 
suit and attachment proceedings were legal. 

The theory adopted at the'trial by the parties and the 

court, as to the issues, will be followed on appeal. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Chambers & Holland, contra. 


Heard before Goss, C. J., ROSE, GOoD, EBERLY, DAY and 
PAINE, JJ., and Munpay, District Judge. 


Munpay, District Judge. 
This case was before this court previously on a former 
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appeal, and the opinion will be found reported in 125 Neb. 
677. The facts are there recited with sufficient fullness, 
and though plaintiffs urge that some evidence on the 
second trial is more amply brought out, to the effect that 
plaintiffs instructed and authorized the attachment men- 
tioned in the evidence to be levied, and also as to the ex- 
tent to which the attachment interrupted the use of the 
building in question by the defendant, an examination of 
the record convinces us that the evidence is not such as to 
exact any change from the conclusions therein announced. 

On this appeal the appellant contends that the trial court 

erred: (1) In giving certain instructions; (2) in failing to 
instruct on partial eviction of the premises, claiming that 
was one of the issues as made by the pleadings and evi- 
dence. 
_ The alleged error in giving instructions Nos. 4, 5, 7 and 
8 is connected with defendant’s assignment of error that 
the trial court did not submit the question of partial evic- 
tion to the jury and will be considered with that assign- 
ment. 

Instruction No. 9 given by the trial court is criticized. 
It is as follows: 

“You are instructed that the law does not require the 
doing of a vain thing. If you find from the evidence that 
defendant had determined prior to March 1, 1932, not to 
pay the March 1st rent, and that had plaintiff served upon 
defendant at its Lincoln office a notice or demand for pay- 
ment of the rent, that such rent would not have been paid 
within 24 hours after such written demand, then the de- 
fendant cannot gain any advantage from the fact that 
plaintiffs did not serve a written notice, if you so find, 24 
hours before commencing suit and attaching certain prop- 
erty located in the theatre.” 

The defendant alleges the giving of this instruction is 
error, as the original attachment suit (see former opinion) 
was dismissed because it was prematurely brought, and 
that any question of notice of default was in effect res 
judicata. There is no pleading by the defendant that the 
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question of notice of the default is res judicata. In the 
case designated as the March 4, 1932, suit, where the ac- 
tion was dismissed as being prematurely brought, the ques- 
tion of lack of notice arose in determining whether a con- 
dition precedent in the lease had been complied with, but in 
the instant case the question of notice arose on the evi- 
dence admitted bearing on the question of the intent of the 
plaintiffs in determining if there was a constructive total 
eviction. Thus the question of notice was admitted for a 
different purpose in each case. 

In determining whether or not there was a constructive 
eviction in the case at bar, it was necessary to determine 
if the plaintiffs intended to evict the defendant. The evi- 
dence as to the attachment suit and whether or not notice 
was given was competent on the question of intention. Un- 
less the attachment suit or the want of notice interfered 
with the defendant’s use of the premises, under the circum- 
stances of the case, or unless the plaintiffs intended to in- 
terfere with the use of the premises by the attachment pro- 
ceedings, or by not giving notice, there was no eviction by 
the plaintiffs. We cannot agree with the defendant’s con- 
tention that this instruction was erroneous under the 
pleadings, circumstances and evidence in this case. Nor 
can we indorse the contention of the defendant that, if the 
jury believed it was unnecessary to give the notice, the 
jury would be justified in believing the entire attachment 
proceedings were legal. The plaintiffs had the right to 
attach the chattels of the defendant in the theatre under 
their lease for the collection of rent due. Kimball v. 
Lincoln Theatre Corporation, 125 Neb. 677. The court told 
the jury in instruction No. 10 that the attachment was un- 
lawful when made. The attachment may have been ir- 
regular and plaintiffs may be liable in damages, but it 
does not necessarily follow that there was a constructive 
eviction. We can do no better than quote the language of 
Judge Carter in the previous opinion on this point: 

“Can it be said that one who is pursuing a legal right, 
voluntarily granted in a lease of property, to enforce the 
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collection of rent due thereunder, against a lessee who has 
failed to pay, thereby places himself in such a position 
that he absolves the lessee from paying what he contracted 
to pay? We think not. Under the evidence in the record 
and the law herein cited, we are obliged to hold that the 
levy of the attachment, as a matter of law, did not of itself 
constitute a constructive eviction of the defendants. * * * 
There are clearly some acts of interference by the landlord 
with the tenant’s enjoyment of the premises which do not 
amount to an eviction, but which may be either mere acts 
of trespass or eviction, according to the intention with 
which they are done.” 

Therefore the giving of instruction No. 9 was not preju- 
dicial error. 

The reasoning and requirement of this court in the quo- 
tation last set out is complied with in instruction No. 6 in 
the case at bar. 

The principal contention of appellant seems to be that 
the trial court erred in submitting to the jury the issue of 
a constructive total eviction of defendant, when it should 
have submitted the issue of an actual partial eviction. To 
constitute a constructive total eviction, the law requires 
that the tenant abandon the premises within a reasonable 
time. The trial court so instructed the jury and submitted 
the case on the theory of a total constructive eviction. 
Under the pleadings and evidence in this case, this was 
the correct procedure. It was the theory of the parties to 
the suit on the former appeal to this court, as shown by 
the opinion in the following language: 

“The defendants claim that these facts show a construc- 
tive eviction on the part of the plaintiffs and contend that 
they are thereby absolved from paying the rentals due 
under the lease after that date. * * * The defendants con- 
tend * * *, in support of their allegation that they were 
dispossessed of the entire building.” Kimball v. Lincoln 
Theatre Corporation, supra. 

In the answer, the defendant alleged: “That all of the 
facts aforesaid made it impossible for this defendant to 
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occupy said building and amounted to and were an eviction 
of this defendant from said premises on March 4, 1932. 
That by reason thereof said lease from and after said date 
became canceled and not binding upon this defendant, and 
‘this defendant is under no obligation by virtue of said 
lease for the payment of rent or otherwise. That this de- 
fendant has not occupied said premises since its eviction 
therefrom by the plaintiffs.” 

When the case at bar came on for trial the transcript 
(p. 20) shows that the defendant requested the court to 
give, and the court did so give, instruction No. 4 in the 
following language: 

“You are instructed that to determine whether the acts 
of the landlord constitute a constructive eviction of the 
tenant, or whether the landlord intended said acts as an 
eviction, must be determined from al] the facts and cir- 
cumstances in this case. If you find from the evidence that 
there was any disturbance of the tenant’s possession in 
this case by the landlord, or by some one under his au- 
thority, whereby the premises were rendered unfit for oc- 
cupancy for the purposes for which they were demised, or 
that the defendant was deprived of the beneficial enjoy- 
ment of the premises, and if you further find that the 
tenant abandoned the premises within a reasonable time, 
then you will find for the defendant and against the plain- 
tiffs.” 

It thus appears that the issue of actual partial eviction 
was not raised; but it does affirmatively appear that the 
case was tried on the theory of a total constructive eviction 
by the parties and the trial court, and not on the theory of 
a partial actual eviction, and that this court on the former 
appeal also considered the case on the same theory. It 
has long been the established rule of this court that the 
parties will be restricted to the same theory upon which 
the case was prosecuted or defended in the trial court. 
Smith v. Spaulding, 40 Neb. 339; Bothell v. Miller, 87 Neb. 
835; Nebraska State Bank v. May, 117 Neb. 262. 

We have examined the record and think that it sustains 
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the theory adopted by the parties and trial court, and that 
the question of a partial actual eviction is not in this case, 
and further the contention of the defendant that the evic- 
tion was a partial actual eviction, and not constructive 
total eviction, we believe to be incorrect by the undisputed 
evidence. This being true, the propositions and the au- 
thorities cited by the defendant, as to partial eviction, will 
not be considered further. 

The issue was as to constructive eviction, and'to sustain. 
such an eviction it was necessary for the defendant to 
abandon the premises. 36 C. J. 263. The trial court so 
instructed the jury. This the defendant did not do. We 
have examined the evidence and the record and find no 
prejudicial error, and the judgment of the trial court is 

AFFIRMED. 


LINCOLN NATIONAL BANK & TRUST COMPANY ET AL., AP- 
PELLEES, V. HARRY K. GRAINGER ET AL., APPELLANTS: 
LOUISE HITE GRAINGER ET AL., APPELLEES. 


FILED JULY 12, 1935. No. 29308. 


1. Judgment: Res Jupicata. A judgment of a court of competent 
jurisdiction upon a question directly involved in one suit is con- 
clusive as to that question in another suit between the same 
parties. Such judgment will not so operate, unless it appears 
either on the face of the record or is shown by extrinsic evidence 
that the precise question was raised and determined in the for- 
mer suit. 

2. Wills: CONSTRUCTION: PARoL EVIDENCE. Parol evidence is 

inadmissible to determine the intent of a testator as expressed 

in his will, unless there is a latent ambiguity therein which 
makes his intent obscure or uncertain. 

: Where a provision in a will is couched in 
ebhene grammatical language, it will be given the ordinary and 
natural meaning which that language imports, unless it clearly 
appears from the whole instrument that a different meaning was 
intended. 


——. The children of testator’s son; deceased at 
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date will is executed, are included in the class of beneficiaries 
under the following provision: “Upon the termination of this 
trust of the residue of my estate, as hereinbefore provided, the 
entire amount of such residue * * * shall be divided among 
such of my children as may then be surviving, together with 
issue of such of my children as may have died prior to the 
happening of that event per stirpes and not per capita.” 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


Field, Ricketts & Ricketts and Flansburg, Lee & Shel- 
dahl, for appellants. 


Burkett, Wilson & Van Kirk, Good, Good & Kirkpatrick, 
W. A. Selleck and Mark Simons, contra. 


Heard before Goss, C. J., Rose, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


GOooD, J. 

This action was begun by the surviving testamentary 
trustees under the will of Harry B. Grainger, deceased, to 
obtain a declaratory judgment, construing a certain para- 
graph of the will, to enable them to make proper distribu- 
tion of trust funds committed to their custody by the terms 
of the will. -All of the devisees and legatees who are or 
may be entitled to participate in the trust funds were made 
parties defendant. All claimants came into court and filed 
pleadings, setting forth their diverse contentions. The 
action has become, in fact, one of interpleader, since the 
trustees, being mere stakeholders, have no interest other 
than to deliver the trust funds to the persons lawfully en- 
titled thereto. 

The controversy arises over the construction of subpara- 
graph (d) of paragraph 7 of the will (hereinafter referred 
to as 7d), which, so far as material to this controversy, 
reads: “Upon the termination of this trust of the residue 
of my estate, as hereinbefore provided, the entire amount 
of such residue * * * shall be divided among such of my 
children as may then be surviving, together with issue of 
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such of my children as may have died prior to the happen- 
ing of that event per stirpes and not per capita.” 

The will was executed May 25, 1923. It was drawn by 
an able and eminent attorney. After it was drawn, it was 
left in the possession of Mr. Grainger, and he, together 
with his brother Joseph and a business friend—an invest- 
ment banker—spent about two days in going over and dis- 
cussing the provisions of the will. Thereafter, the attor- 
ney was called in and he spent the larger part of two days 
in discussing and going over the matter with testator, the 
latter’s brother and the banker friend before the will was 
executed. It thus appears that the will was drafted with 
a great deal of care and executed after deliberate and care- 
ful consideration thereof. The will is a lengthy document 
and disposes of an estate valued at more than a million 
and a half dollars. 

At the time the will was executed, testator had a wife 
and four living children and three grandsons by a deceased 
son. The grandsons were then and now are minors. The 
will placed the residue of testator’s estate in the possession 
of the trustees, to continue through the life of his widow 
or until the youngest of his children should attain the age 
of 30 years, whichever should be the later event: His 
widow has since departed this life, and the youngest of his 
children has attained the age of 30 years. Ernest B. 
Grainger, one of the children living at the time the will 
was executed, died, without issue and unmarried, prior to 
the termination of the trust period. The contention here is 
between the three surviving children of the testator, on the 
one hand, and the three minor grandchildren, on the other. 

The three children of the testator contend that the para- 
graph above quoted contemplates the division of the residue 
trust fund among the three children to the exclusion of the 
minor children of the son who predeceased the testator; 
while the three grandchildren contend that they together 
are entitled to a one-fourth share of the trust fund. The 
trial court found and determined that the three living 
children were each entitled to a one-fourth share of the 
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trust fund and that the three grandchildren by the de- 
ceased son of testator were entitled together to the other 
fourth. The living children of testator have appealed. 

In the solution of the questions presented, this court has 
been aided by able arguments and exhaustive briefs by 
eminent counsel. 

The appellants contend that the question has been pre- 
viously adjudicated by the county court, and no appeal 
taken therefrom, and that the controversy is res judicata. 
This contention is based upon the proposition that the 
county court appointed an appraiser to value the estate of 
the testator for the purpose of assessment of inheritance 
taxes, and, on the report of the appraiser, made an order 
directing payment of such taxes and assessing a portion 
thereof against a share of each legatee, and that, as to the 
trust estate referred to in paragraph 7d, the tax was as- 
sessed to appellants and no part thereof to the appellees. 
The appraiser so appointed mailed to practically all of the 
legatees and devisees named in the will, to the trustees and 
to the county attorneys of the several counties that would 
be entitled to participate in the inheritance tax, registered 
letters, informing them of the time and place of hearing. 
He mailed no letter to any of the appellees. However, he 
mailed a letter to a person who was designated in the 
notice as guardian of appellees. There is no proof in the 
record that such person was, in fact, their guardian. No 
guardian ad litem was appointed for the appellees, who 
are minors, to represent them at the hearing for assess- 
ment of inheritance taxes. None of them was present and 
none of them was represented at the hearing, and there is 
no evidence that they had any actual notice thereof. More- 
over, no issue was framed for the construction of para- 
graph 7d of the will, and the question of the proper con- 
struction of that portion of the will was not litigated or 
determined by the county court. Later, upon the final 
settlement by the executors, the county court assigned the 
trust residue to the trustees en masse and not any part to 
any particular beneficiary. 
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The rule of res judicata has been stated in State v. 
Broatch, 68 Neb. 687, in this language: 

“A ‘right, question or fact’ distinctly put in issue and 
directly determined by a court of competent jurisdiction as 
a ground of recovery, cannot be disputed in a subsequent 
suit between the same parties or their privies. * * * 

“Abstract questions of law cannot be made the subject 
of litigation. There must be real parties and a res in dis- 
pute that will become res judicata when the litigation is 
determined. State v. Savage, 64 Neb. 684.” 

In Russell v. Place, 94 U. S. 606, it was said (p. 608): 
“It is undoubtedly settled law that a judgment of a court 
of competent jurisdiction, upon a question directly in- 
volved in one suit, is conclusive as to that question in an- 
other suit between the same parties. But to this operation 
of the judgment it must appear, either upon the face of the 
record or be shown by extrinsic evidence, that the precise 
question was raised and determined in the former suit.” 
And this principle was followed in Bodie v. Bates, 99 Neb. 
258. 

In Bowker v. Drainage District, 102 Neb. 571, this court 
held: “A judgment is not res judicata of a matter not in- 
volved and tried in the action.” And in Coon v. O’Brien, 
107 Neb. 427, the rule was announced: “Plea of res judi- 
cata cannot be maintained except in cases where the issues 
and the necessary parties in the instant case are the same 
as in the case wherein the judgment pleaded as a bar was 
rendered.” 

No issue respecting the proper construction of para- 
graph 7d of the will was framed in the county court, nor 
did that court render any judgment on that question. All 
that occurred in that respect was no more than an ex parte 

_hearing and order for the guidance of the executors. So 
far as it directed the apportionment of inheritance tax 
against the shares of the respective devisees and legatees, 
the order was merely interlocutory. Under the facts pre- 
sented by the record, the plea of res judicata is not sus- 
tained. 
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Appellants contend that the meaning of testator in the 
disposition of his property in paragraph 7d is obscure and 
uncertain; that there is a latent ambiguity, and that ap- 
pellants are entitled to offer parol evidence of what was 
the true intent and purpose of the testator as to the dis- 
position of the trust fund disposed of in said paragraph 7d. 

The rule in this and most other jurisdictions is well es- 
tablished that, in construing a will, the whole thereof will 
be considered by the court, and from its four corners the 
court will determine the intent of the testator and give 
effect thereto if lawful. 

Without much regard to canons of construction, the 
court will place itself in the position of the testator, as- 
certain his intent from the provisions of the will and en- 
force it, if lawful. Weller v. Noffsinger, 57 Neb. 455; 
Krause v. Krause, 118 Neb. 22; Elliott v. Quinn, 109 Neb. 
5; Heywood v. Heywood, 92 Neb. 72. 

Parol evidence is not admissible to determine the intent 
of a testator as expressed in his will, unless there is a 
latent ambiguity. Second United Presbyterian Church v. 
First United Presbyterian Church, 71 Neb. 568; St. James 
Orphan Asylum v. Shelby, 75 Neb. 591. In the latter case 
this court held: ‘“‘Parol evidence is admissible to explain a 
latent ambiguity in a will, where such evidence is neces- 
sary to enable the court to ascertain the intention of the 
testator.” See, also, Heywood v. Heywood, supra. 

From a careful scrutiny of the entire will and especially 
of paragraph 7d, we are constrained to hold that there is 
no latent ambiguity in the will. It follows that we must 
therefore determine the intent of the testator from the 
language in the will. With respect to this question, 
opinions from other courts have been cited by counsel for 
the respective parties, in many of which the language was_ 
somewhat analagous to that under consideration in the 
instant.case. They are enlightening as to the general 
principles involved, but are not controlling. Except in the 
more simple wills, it is rarely, if ever, that two wills are 
couched in precisely the same language, and the conditions 
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surrounding one testator may be so widely different from 
those surrounding another that the conclusion reached in 
one case is of little value as a guide in another. Straw v. 
Barnes, 250 Ill. 481. 

Preliminary to discussion of the intent of the testator, 
as evidenced by the quoted language of paragraph 7d, it is 
pertinent to remark that, except from what appears in the 
will itself, there is no evidence as to the personal attitude 
of testator towards the appellees. There is no evidence to 
indicate that he did not have the same affection for them 
that he had for his living children or their issue, if any. 

Appellants contend that it is significant that, if testator 
intended the grandchildren to share in the residue of his 
estate, he did not provide for the handling of their interest 
by trustees until they had attained some certain age, as he 
did with his children. A sufficient answer to this conten- 
tion is that in another bequest to these grandchildren he 
did not provide for a trustee to handle their interest until 
they have arrived at any specific age other than majority. 
Also, in the event of the decease of any of his then living 
children, he did not provide that the share, which would 
go to their issue, should be placed in trust. We think the 
contention in this respect is without weight. 

It is the contention of the appellants that the devise was 
to a class, and that the class consisted of testator’s then 
living children; that he knew of the death of one son and 
that the phrase, “together with issue of such of my chil- 
dren as may have died prior to the happening of that 
event,” had reference solely to the issue of the then living 
children; that, since the son who predeceased testator 
could not take, neither could the children of such deceased 
son be substituted in his stead, and, hence, they could not 
take under the will. 

We think, however, appellants’ contention that the class 
referred to was the then living children of testator, and 
that testator intended as substitutional devisees or lega- 
tees the issue of any of the living children who might de- 
part this life prior to the termination of the trust period, 
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is not well taken. It seems clear to us that the class 
designated consisted not only of such of his children as 
might be living at the termination of the trust period, but 
also the issue of any of his children who had departed this 
life prior to the termination of such period. If our con- 
clusion as to the intention of the testator is correct, then 
much of the argument in behalf of appellants is without 
weight. We are further strengthened in this view because 
the language used is not that which the testator would 
ordinarily have used, had he meant to limit the class under 
the trust to the children then living and the issue of such 
of the living children as might die subsequent to the exe- 
cution of the will. The expression, “together with issue 
of such of my children as may have died prior to the hap- 
pening of that event,” is an expression grammatically in 
the perfect tense. It means the issue of any child of tes- 
tator who has died prior to the termination of the trust 
period. The plain grammatical meaning of the language 
used should be followed, unless, from the whole will, a 
clear intent to the contrary is disclosed. Grammatically, 
the language used includes the issue of any deceased child 
of testator, whether the child died previous or subsequent 
to the execution of the will. It is also significant that the 
will was drawn by an able lawyer, who was well ac- 
quainted with the Nebraska law and statutes and must 
have known that, if it was the intent of the testator to 
leave the trust fund to the four of his children then living 
and the issue of any of such four as might die prior to the 
termination of the trust period, there would have been no 
occasion to add the words, “together with issue of such of 
my children as may have died prior to the happening of 
that event.” 

Section 30-229, Comp. St. 1929, reads: “When a devise 
or any legacy shall be made to any child or other relation 
of the testator, and the devisee or legatee shall die before 
the testator, having issue who shall survive the testator, 
such issue shall take the estate so given by the will in the 
same manner as the devisee or legatee would have done if 
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he had survived the testator, unless a different disposition 
shall be made or directed by the will.” 

By the terms of this section, the issue of any of the chil- 
dren living at the date of the execution of the will, and 
who might die before the termination of the trust period, 
would take the share that would have gone to the parent 
of such issue. Consequently, if it had been the intention 
of the testator to exclude the children of his son, deceased 
at the time the will was executed, then the language, “‘to- 
gether with issue of such of my children as may have died 
prior to the happening of that event,’ would be entirely 
meaningless and serve no purpose whatever. 

_ Appellants suggest that the closing words of the para- 
graph, “per stirpes and not per capita,” are indicative of 
an intention that the bequest was intended only for such 
of his children as were then living, at the time the will was 
executed, and their issue. We do not think that such in- 
ference is justified. Under the statute above quoted, the 
words, “per stirpes and not per capita,” were wholly use- 
’ less, if testator intended only the four children and their 
issue to be beneficiaries under that provision of his will. 

We have given careful study to each and every provision 
of the will. We find nothing in any part thereof that 
would lead us to a different conclusion. We reach the 
same conclusion as did the trial court, that testator in- 
tended the issue of his son, who was deceased at the time 
the will was executed, should share in the residue of his 
estate. 

The trial court in its decree provided for a readjustment 
of the inheritance tax paid, so that the shares of appellees 
would bear their proportionate part of the inheritance tax. 
No complaint is made of this provision by either of the 
parties. 

The judgment of the district court appears to give effect 
to the intent of the testator, as expressed in his will, and is 

AFFIRMED. 
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V. J. LEBARRON, APPELLANT, Vv. CITY OF HARVARD, APPEL- 
LEE. 


FILED JULY 12, 1985. No. 29268. 


1. Municipal Corporations: Contracts. After the due passage of an 
appropriation bill by a city of the second class, its power to 
lawfully contract is determined by the amounts carried in such 
bill, added to the amount on hand of previous levies and appro- 
priations at the date of making such engagement. Campbell Co. 
uv. City of Harvard, 123 Neb. 539. This power to contract is in 
no manner diminished by the failure of the corporate authorities 
to assess to the extent actually authorized. 

2. Stipulations. Where a trial is had on a formal, judicial stipula- 
tion of facts, not limited by its terms, made in open court, and 
the judgment rendered on that trial is reversed and the cause 
remanded, on a subsequent trial such stipulation is admissible 
in evidence. 

SIGNING. It is not necessary that an agreed statement 

of facts, admitted by the parties to be true in open court, 

should be signed by them or their attorneys. 

Parties will not be relieved from formal, judicial stipu- 

lations unless the application for such relief is seasonably made, 

with diligence, upon due notice, and good cause is shown for 
granting it. 

CONCLUSIVENESS. A formal, judicial stipulation by the 
parties as to facts, so long as it stands, is conclusive between 
them, and cannot be contradicted by evidence tending to show the 
facts otherwise. 

6. Appeal: REVERSAL: PROCEDURE. In a case such as this, where 
the trial court sought to correct a supposed error in failing to 
sustain a motion for a directed verdict by vacating the verdict 
returned and then by dismissing the action, this court will, upon 
reversing the judgment of dismissal, if no other error is pre- 
sented by the record, proceed to render such judgment as the 
court below should have rendered, or remand the cause to the 
court below for that purpose. 


APPEAL from the district court for Clay county: LEWIS 
H. BLACKLEDGE, JUDGE. Reversed and judgment entered. 


Sterling F. Mutz, Cloyd L. Stewart and Robert S. Stauf- 
fer, for appellant. 


D. B. Massie, H. G. Wellensiek and John M. Paul, contra. 
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Heard before Goss, C. J., RosE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is the second appearance of this case in this court. 
The titles differ, however. At the former hearing the is- 
sues on appeal were presented as O. M. Campbell Company 
v. City of Harvard, and the disposition thereof is reported 
under that title in 123 Neb. 539. After reversal and remand, 
V. J. LeBarron acquired the interest of O. M. Campbell 
Company, and, as its successor, was substituted as party 
plaintiff in an amended petition filed with leave of court. 
The amended petition, in addition to setting forth the ac- 
quirement of the cause of action by LeBarron as assignee, 
pleaded substantially the same ‘cause of action as was re- 
lied upon in the original petition. To this amended peti- 
tion the defendant filed its answer which included affirma- 
tive defenses, and plaintiff then replied denying generally 
the allegations of the answer. 

The case was tried to a jury. 

Accepting the recital in defendant’s brief as a summari- 
zation of the record, it appears that, “At the close of the 
evidence, appellee (City of Harvard) moved for a directed 
verdict in its favor. The trial court reserved its ruling on 
this motion and submitted the case to the jury. * * * 
After the jury returned a verdict in favor of appellant (in 
the amount as prayed), the appellee filed a motion for new 
trial and for judgment notwithstanding the verdict. On 
the hearing of these motions, the trial court sustained the 
motion for a directed verdict made at the close of the evi- 
dence, and the motion for judgment notwithstanding the 
verdict, for the reason that the appellee, City of Harvard, 
failed to make an appropriation, and did not have on hand 
an unexpended and unappropriated balance out of which 
the consideration of the contract sued upon could be paid.” 

Accepting the resumé quoted as substantially accurate, 
in the light of the jury’s verdict, the conclusion is that a 
formal contract in writing was honestly made and entered 
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into by the Campbell Company with the City of Harvard 
for a certain audit of its records, at a definite price, and 
was in all respects properly performed and carried out; 
and recovery was denied by the trial court solely because 
the unused and unappropriated money in the general fund 
and the annual appropriation of 1929 were insufficient to 
meet the expense necessitated by the contract sued on. 

This forms the crux of the case now presented to this 
tribunal. In this opinion the parties wil! be designated as 
in the trial court. 

On the former hearing this court determined, upon the 
record then before it, that the making of a contract for an 
audit of the records of the city of Harvard was within its 
corporate powers. It was also held: 

“Unused and unappropriated money in a city treasury in 
the general fund at the time a contract for a necessary 
city audit is executed may, for the purposes of the contract, 
be available for payment of the auditor’s stipulated com- 
pensation. 

“Where unused and unappropriated money in a city 
treasury in the general fund and the annual appropriation 
therefor are sufficient to meet the expense of a necessary 
city audit and are available for that purpose at the time 
the contract for the audit is executed, subsequent depletion 
of the fund would not make the contract void. 

“In absence of evidence showing misconduct or disre- 
gard of law, regularity of official acts is presumed.” Camp- 
bell Co. v. City of Harvard, 123 Neb. 539. 

The foregoing principles thus announced constitute the 
law of the case on the second appeal. 

On such second appeal, this court affirmed the action of 
the trial court in directing the entry of a judgment against 
the plaintiff in LeBarron v. City of Harvard, 127 Neb. 899. 
By his motion for rehearing and brief in support thereof, 
plaintiff challenges the correctness of this affirmance, on 
the following grounds in substance: That in view of cer- 
tain facts clearly established by the record, the controlling 
statutes have been improperly construed or wrongfully ap- 


VoL. 129] JANUARY TERM, 1935 463 
LeBarron v. City of Harvard 


plied; that the exclusion by the trial court of a stipulation 
previously entered into by the parties as to the existence 
of a fund of $1,111.11 in possession of the city treasurer 
at the time of the making of the contract, made up from 
moneys previously appropriated and unexpended, consti- 
tuted a vital error. 

“As a starting point for the consideration of the ques- 
tion presented, we may adopt the language of Judge 
Dillon, that a municipal corporation ‘possesses, and can 
exercise the following powers, and no others: First, those 
granted in express words; second, those necessarily or 
fairly implied in or incident to the powers expressly 
granted; third, those essential to the declared objects and 
purposes of the corporation—not simply convenient, but 
indispensable.’”’ Christensen v. City of Fremont, 45 Neb. 
160. 

The following statutory provisions appear to control or 
shed light upon the proper determination of the questions 
involved in this appeal, in so far as the question of corpo- 
rate powers is concerned, viz., sections 17-566, 17-429, 77- 
1201, 77-1801, 77-1803, Comp. St. 1929. 

In connection with these statutory provisions the un- 
doubted principles of construction appear to be: 

“All statutes upon the same general subject are to be re- 
garded as part of one system, and later statutes are to be 
considered as supplementary or complementary to those 
preceding them upon the same subject. 

“Statutes in pari materia should be construed together.” 
State v. Omaha Elevator Co., 75 Neb. 637. 

See, also, State v. Searle, 86 Neb. 259; Rohrer v. Hast- 
ings Brewing Co., 83 Neb. 111. 

“The fiscal and municipal year of each city and village 
shall commence on the first Tuesday of May each year in 
so far as revenue and fiscal management are concerned, 
and on the last Tuesday in April in so far as organization 
and legislation are concerned.” Comp. St. 1929, sec. 17- 
566. It was enacted in its present form in 1927. Laws 
1927, ch. 46. 
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In 1887 there was duly enacted the following provision 
conferring powers on cities of the second class and vil- 
lages: ‘To levy taxes for general revenue purposes, not to 
exceed twenty-five mills on the dollar in any one year, on 
all property within the limits of said cities and villages 
taxable according to the laws of the state of Nebraska, 
the valuation of such property to be ascertained from the 
books or assessment rolls of the assessor of the proper 
precinct or township.” Comp. St. 1929, sec. 17-429. See, 
however, sec. 77-1201, Comp. St. 1929. 

In addition, we have the following statutory provisions 
which are pertinent to the present controversy: 

Section 17-569 provides, in part: “The city council of 
cities and board of trustees in villages shall, within the 
first quarter of each fiscal year, pass an ordinance, to be 
termed ‘the annual appropriation bill,’ in which such cor- 
porate authorities may appropriate such sum or sums of 
money as may be deemed necessary to defray all necessary 
expenses and liabilities of such corporation, not exceeding 
in the aggregate the amount of tax authorized to be levied 
during that year; and in such ordinance shall specify the 
objects and purposes for which such appropriations are 
made, and the amount appropriated for each object or pur- 
pose.” 

By section 17-570 it is provided: ‘Before such annual 
appropriation bill shall be passed, the council or trustees 
shall prepare an estimate of the probable amount of money 
necessary for all purposes to be raised in said vity or vil- 
lage during the fiscal year for which the appropriation is 
to be made, including interest and principal due on the 
bonded debt and sinking fund, itemizing and classifying 
the different objects and branches of expenditures, as near 
as may be, with a statement of the entire revenue of the 
city or village for the previous fiscal year, and shall enter 
the same at large upon its minutes, and cause the same to 
be published four weeks in some newspaper published or of 
general circulation in the city or village.” 

Section 17-572 provides: ‘No contract shall be hereafter 
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made by the city council or board of trustees, or any com- 
mittee or member thereof; and no expense shall be in- 
curred by any of the officers or departments of the cor- 
poration, whether the object of the expenditures shall 
have been ordered by the city council or board of trustees 
or not, unless an appropriation shall have been previously 
made concerning such expense, except as herein otherwise 
expressly provided.” 

Section 77-1803 reads as follows: “The proper authori- 
ties of cities, villages, * * * shall annually on or before 
the first Monday in June, certify to the county clerk the 
several amounts which they severally require to be raised 
by taxation, including all amounts due upon legal and valid 
bonds outstanding against such corporation; Provided, 
school district taxes shall be certified to the county clerk 
on or before the first Monday in July.” 

In view of the language employed in the statutes quoted, 
it is quite obvious that the power of enacting assessment 
ordinances conferred by section 17-429, and the power and 
purpose of adopting appropriation ordinances or appropri- 
ation bills vested in cities of the second class by sections 
17-569 and 17-570, derived from distinct grants of power 
and finding their respective sources in separate legislative 
provisions, are mutually independent and unrelated save 
and except as section 17-572 expressly provides to the 
contrary. 

While these statutes fairly contemplate that the appro- 
priation bill shall in order of time precede the levy of the 
municipal tax if such levy be required, it is not enjoined 
that a tax assessment, levy or ordinance shall constitute a 
part of the same or be enacted contemporaneous therewith. 
Indeed, we might well take judicial notice of the fact that, 
in at least one of the municipalities within this state, tax 
levies for municipal purposes are wholly unnecessary, yet 
even in this unusual situation the enactment of an appro- 
priation bill might well be deemed to properly answer the 
requirement of the statutes. So, by the express provisions 
under consideration the exercise of the power to contract 
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by cities of the second class is expressly and solely condi- 
tioned on the fact that the requisite appropriation therefor 
shall have previously been made, ‘except as otherwise 
herein provided,’ which exception includes, as this court 
has determined, the addition of unexpended funds of pre- 
vious levies formerly appropriated. 

True, certain statutory requirements must be met in the 
adoption of the annual appropriation bill. An estimate, as 
provided by section 17-570, is directed. So, also, the 
amount carried by the annual appropriation bill is limited 
to an amount not exceeding in the aggregate the amount 
of the tax authorized to be levied during that year. “Au- 
thorized,” as here employed, agreeable to the definition of 
lexicographers, expresses the thought, viz., “possessed of 
or endowed with authority.” 

The authority of a city of the second class to levy taxes, 
as to aggregate amount, is clearly determined by the due 
application of three separate statutory provisions, viz.: 
(1) Section 17-429 prescribing the maximum rate per- 
mitted; (2) chapter 77, Comp. St. 1929, providing for the 
valuation of the property within the corporate boundaries 
subject to assessment; and (8) section 17-570, setting 
forth the terms of an estimate of the probable amount of 
money needed. In other words, the amounts carried by 
the appropriation bill are not limited to the taxes actually 
assessed, but rather are determinable by the taxes which 
may be lawfully assessed. 

It therefore follows that, after the due passage of the 
appropriation bill by a municipality, its power to lawfully 
contract is determined by the amounts carried by such 
bill, added to the amount on hand of previous levies and 
appropriations at the date of making such engagement, 
as heretofore determined by this court: Campbell Co. v. 
City of Harvard, 123 Neb. 539. This power to contract is 
in no manner diminished by failure of the corporate au- 
thorities to assess to the extent actually authorized. 

It also follows that the appropriation bill here before us, 
in the amounts carried, did not exceed the amount of tax. 
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authorized to be levied by the city of Harvard during the 
fiscal year beginning May 1, 1929, and therefore such 
amounts may not be reduced because of the terms of the 
assessment ordinance in determining the contractual pow- 
‘ers of that city relating thereto. 

The present record discloses that at the second trial of 
this case in the district court a jury was impaneled and 
sworn, and the production of testimony commenced. Plain- 
tiff then offered in evidence exhibit 3. This exhibit is dis- 
closed by the bill of exceptions to be a stipulation entered 
into in open court at the time of the first trial of this cause 
between the plaintiff and defendant. 

It was as follows: “Stipulation: It is hereby stipulated 
and agreed by and between the parties hereto that exhibit 
1 being the annual appropriation ordinance No. 150 was 
the only appropriation made by the defendant city for the 
municipal year ending April 30, 1930, and that the same 
may be received in evidence and a copy furnished for the 
record. 

“It is further stipulated that at the beginning of the 
fiscal year beginning May 1, 1929, and ending May 1, 19380, 
there was in the general fund unexpended from the pre- 
ceding fiscal year the sum of $1,111.11. 

“It is further stipulated that on October 22, 1929, the 
date of the execution of the contract, there was in the 
general fund of the city of Harvard the sum of $2,287.96.” 

Upon the formal offer of exhibit 3 the following oc- 
curred: ; 

“Mr. Wellensiek: Objected to as incompetent, irrele- 
vant, immaterial, not the best evidence and for the further 
reason that such stipulation was entered into in the former 
trial for the purpose of presenting to the court the legal 
propositions involved herein, and for the further reason 
that said stipulation was entered into upon the representa- 
tions of the plaintiff and his counsel that the statement 
therein was correct, and which we are now prepared to 
show was not correct, and that the defendant entered 
therein relying upon that statement of plaintiff and coun- 
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sel and that none of the officers of the city were present to 
prove its correctness. The Court: Let me see it. (Done) 
Mr. Wellensiek: And we object for the further reason 
that the stipulation is not binding on the defendant. The 
Court: I think the objection is good. A stipulation made 
at a former trial, except by agreement of the parties, is 
not binding and ‘is not competent evidence in this trial. 
Mr. Mutz: I was under the impression that a stipulation 
entered into in open court was binding unless set aside. 
The Court: It is binding as far as that trial is concerned. 
Mr. Mutz: But this stipulation, exhibit 3, is part of the 
bill of exceptions which was settled in the first trial of 
this case. * * * The Court: Proceed.” 

Without setting forth the details of the record, it may 
be said that all questions of foundation were eliminated, 
and the point fairly presented by this record is whether 
the stipulation made and used at the first trial was compe- 
tent evidence and binding at the second trial. LeBarron, 
it is true, had been substituted for the O. M. Campbell 
Company, as assignee of that corporation, but he succeeded 
to whatever rights, if any, were vested by the terms of the 
stipulation in the O. M. Campbell Company. It will be 
noted that defendant’s objection to the admission of the 
stipulation in evidence is not, in terms or effect, an appli- 
cation to be relieved therefrom through the exercise of 
judicial discretion by the court, but is an unconditional 
challenge to the validity and binding force of the stipula- 
tion itself. 

Before us here is a stipulation of the parties made in 
open court at the time of the first trial. Its terms contain 
no express limitation that it is intended for use at the 
first trial only, neither does it expressly provide that it 
shall be binding in the event of a second trial, but it isa 
solemn assertion of the existence of certain facts in their 
nature unchangeable. 

The principles of law and procedure embodied in the 
following authorities seem in point: 

“An express waiver, made in court or preparatory to 
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trial, by the party or his attorney, conceding for the pur- 
poses of the trial the truth of some alleged fact, has the 
effect of a confessory pleading, in that the fact is there- 
after to be taken for granted; so that the one party need 
offer no evidence to prove it, and the other is not allowed 
to disprove it. This is what is commonly termed a solemn 
—i. e. ceremonial or formal—or judicial admission, or 
stipulation. It is, in truth, a substitute for evidence, in 
that it does away with the need for evidence. This judi- 
cial admission is sharply marked off from the ordinary or 
quasi-admission—which indeed does not deserve to bear 
the same name. The latter is merely an item of evidence, 
available against the party on the same theory on which a 
self-contradiction is available against a witness.” 5 Wig- 
more, Evidence (2d ed.) 604, sec. 2588. See, also, Flans- 
burg v. Shumway, 117 Neb. 125; Ayres v. Barnett, 93 Neb. 
350. 
Where atrial is had on a written statement of facts, not 
limited by its terms, and admitted to be true in open court, 
and the judgment rendered on that trial is reversed and 
the cause remanded, on a subsequent trial that statement 
is admissible in evidence. Prestwood v. Watson, 111 Ala. 
604; 1 Greenleaf, Evidence (18th ed.) sec. 186; 60 C. J. 
84, 

It is not necessary that an agreed statement of facts, 
admitted by the parties to be true in open court, should be 
signed by their attorneys. Prestwood v. Watson, 111 Ala. 
604. 

But if by their terms the stipulations are not limited, and 
are unqualified admissions of facts, the limitation is not 
implied and they are receivable in any subsequent trial 
between the parties. Doe d. Wetherell v. Bird, 7 Car. & P. 
(Eng.) *6; Langley v. Earl of Oxford, 1 Mees. & W. 
(Eng.) *508; Holley v. Young, 68 Me. 215; Central B. U. 
P. R. Co. v. Shoup, 28 Kan. 894; Harris v. McArthur, 90 
Ga. 216; Johnson v. Wright, 19 Ga. 509. 

“A stipulation allowing the evidence in a certain case to 
be read ‘on the trial’ of another case applies to any trial 
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of the case, whether first or second, so long as neither 
party is relieved from the obligation by an affirmative ap- 
plication to the court, and notwithstanding notice by one 
of the parties after a first trial that the party will no 
longer consider itself bound.” Herbst v. Vacuwm Oil Co., 
22 N. Y. Supp. 807. See, also, Continental Ins. Co. v. 
Delpeuch, 82 Pa. St. 225. 

In McCarthy v. Benedict, 90 Neb. 386, this court say, in 
part: ‘‘There is no doubt that, when stipulations of fact in 
an action are improvidently made by mistake of the par- 
ties, the court has discretion to relieve the parties from 
the consequences thereof. In such case the parties should 
act promptly and call the attention of the trial court to the 
mistake of fact in the stipulation, and, when that mistake 
is clearly found with a proper showing of diligence, the 
courts generally correct such mistake.” (Italics ours.) In 
the McCarthy case relief from the stipulation, however, 
was denied. 

The rule well supported by authority is that delay in 
asking that relief may defeat the application. Northern 
P. R, Co. v. Barlow, 20 N. Dak. 197; State v. Superior 
Court, 151 Wash. 418. 

A stipulation by the parties as to the facts, so long as it 
stands, is conclusive between them, and cannot be contra- 
dicted by evidence tending to show the facts otherwise. 
City of Chicago v. Drexel, 141 Ill. 89; Ward & Co. v. In- 
dustrial Commission, 304 Ill. 576; 5 Wigmore, Evidence 
(2d ed.) 605, sec. 2590; Andrews v. Olaff, 99 Conn. 530. 

Parties will not be relieved from stipulations in the ab- 
sence of a clear showing that the matter stipulated is un- 
true, and then only if the application for such relief is 
seasonably made, and good cause is shown for granting it. 
25 R. C. L. 1099, sec. 6; Smith v. Smith, 90 Fla. 824; Mul- 
ler v. Dows, 94 U.S. 277; United States v. Davison, 1 Fed. 
(2d) 465; Brown v. Cohn, 88 Wis. 627; Franklin v. Na- 
tional Ins. Co., 48 Mo. 491; Holley v. Young, 68 Me. 215; 
Hutchings v. Buck, 32 Me. 277. 

A motion addressed to the court for relief, sustained by 
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proper proof, with due notice to opposing party, has been. 
recognized as proper practice. Ish v. Crane, 18 Ohio St. 
574; In re Reed, 117 Fed. 358. The opposing party must. 
be given due notice of the proposed application for relief. 
Carnegie Steel Co. v. Cambria Iron Co., 185 U. 8. 408. 

The stipulation here in question establishes the existence 
of a certain fact. The truth of this fact was necessarily 
disclosed by the city’s books, which were continuously in 
possession of defendant and subject to its inspection. The 
stipulation was solemnly made in open court and, under 
the record here presented, without qualification as to its. 
use. A judgment was entered in the district court at the 
first trial for the defendant city. On July 12, 1932, the 
judgment so entered was reversed by this court, expressly 
on the ground that it was stipulated that at the beginning 
of the fiscal year, beginning May 1, 1929, and ending May 
1, 1930, there was in the general fund unexpended from 
the previous fiscal year the sum of $1,111.11, which, to- 
gether with the amounts carried by the appropriation bill 
for 1929-1930, was sufficient to-support the contract here 
in suit. So far as disclosed by the present record, no ap- 
plication was ever made by the defendant city to be re- 
lieved from the terms of the formal, solemn, judicial 
stipulation, the legal effect of which was so adjudicated by 
this court. Though amply warned by the history of the 
litigation to which it was a party, there is no evidence that 
any diligence whatever was exercised in this matter by 
defendant, and indeed we must conclude that the first in- 
formation received by the plaintiff herein of defendant’s 
intention to refuse to be bound by its solemn agreement 
was when its objection to the reception in evidence of 
what had been agreed to was lodged, after the case had 
been called for trial a second time in the district court and 
after a jury had been duly impaneled and sworn. Even 
then defendant’s challenge was limited in effect to the 
competency of the stipulation as evidence, based on the 
theory that it had no binding force beyond the first trial. 
Such challenge as made in no manner invoked the discre- 
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tion and powers of the district court on the subject of de 
fendant’s right to withdraw from the solemn and binding 
judicial stipulation it had admittedly made. As disclosed 
by the record quoted, the defendant’s objection was sus- 
tained on the sole ground that the stipulation was not 
binding on the second trial. In the light of the authorities 
hereinbefore cited, our conclusion is that the trial court 
thereby erred. The stipulation objected to was conclusive 
on the parties, at least until they were properly relieved 
therefrom. Further, we cannot consider defendant’s ob- 
jection, in fact though not in form an application for re- 
lief from the terms of its agreement. Obviously, if such 
trial practice, under the circumstances of this case upon 
the theory suggested, be countenanced, the oral statements 
of counsel submitted in support of, and as part of, its ob- 
jection made, in so far as they related to the facts em- 
braced in the stipulation and surrounding the making 
thereof, imperatively suggest the necessity of due and 
proper notice to plaintiff, the assumption of the burden of 
proof, and the according of reasonable opportunity to ad- 
duce evidence for the consideration of the court relating 
to the claims so made by the objector. True, solely due to 
the fundamental error of the trial court in denying the 
reception in evidence and the controlling effect of the 
stipulation, the introduction of parol evidence on the sub- 
ject covered by that agreement was, notwithstanding the 
protests and exceptions thereto by plaintiff, introduced, 
improperly considered, and formed the only basis in the 
record for the order and judgment of the district court 
appealed from, viz., setting aside the verdict of the jury in 
favor of plaintiff and dismissing his action. Under the 
circumstances mirrored in this record, parol evidence was 
not admissible to contradict or qualify the formal judicial 
stipulation actually made. 

It follows that the order and judgment appealed from 
are not sustained by, but are in contravention of, the com- 
petent evidence in the record; and that upon return of the 
verdict in the district court at the second trial the plaintiff 
was entitled to judgment in accordance therewith. 
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In view of the conclusions herein expressed, the rule of 
practice announced in Netusil v. Novak, 120 Neb. 751, and 
the provisions of section 20-1926, Comp. St. 1929, directing 
that this court, where judgment is reversed, “shall proceed 
to render such judgment as the court below should have 
rendered,” etc., it is ordered that the judgment of affirm- 
ance heretofore entered in this court in this cause be re- 
scinded and set aside; that the order and judgment of the 
district court appealed from be reversed; that the verdict 
of the jury for plaintiff in the second trial, as returned and 
received in the district court, be reinstated; and that judg- 
ment be entered thereon for plaintiff and against the de- 
fendant for the sum of $627, together with interest as pro- 
vided by law, and for costs of suit. 

REVERSED AND JUDGMENT ENTERED. 


STATE, EX REL. PAUL F. GooD, ATTORNEY GENERAL, APPEL- 
LANT, V. NATIONAL OLD LINE LIFE INSURANCE COMPANY, 
APPELLANT: M. L. DONOVAN, INTERVENER, APPELLEE. 


FILED JULY 12, 1985. No. 29467. 


1. Constitutional Law: INSURANCE COMPANIES: INSOLVENCY: 
LIQUIDATION. Where the liquidation of an insurance company 
is conducted in a court of equity pursuant to law, the proceed- 
ing is judicial and not executive. 

2. Insurance: RECEIVERS. Where the state department of insur- 
ance is appointed receiver of an insurance company for the 
purpose of liquidation under section 44-204, Comp. St. 1929, it 
becomes for that particular purpose an arm of the court, and, 
as such, is subject to its orders rather than the governor’s. 


3. Trust Funps. The assets of an insurance company 
in the process of liquidation are trust funds for the payment 
of debts. 

4, ATTORNEY FOR RECEIVER. The attorney for the receiver, 


in such a case is an officer of the court, and not a subordinate 
employee of the department of insurance, subject to appoint- 
ment and removal by the head of the department or by the 
governor, under the provisions of section 1, art. IV of the 
Constitution. 
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5. Appeal. The order of a trial court relative to the replacement 
of an attorney for its receiver will not be disturbed, unless an 
abuse of discretion is shown. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Affirmed. 


Sterling F. Mutz and Robert S. Stauffer, for appellants. 


L. R. Doyle, W. W. Wenstrand and M. L. Donovan, 
contra. 


Heard before Goss, C. J., GooD, EBERLY, DAy and 
CARTER, JJ., and REDICK, District Judge. 


Day, J. 

This is a proceeding in the nature of intervention in 
the receivership of the National Old Line Life Insurance 
Company and the Indemnity Company of America. The 
controversy arose over the discharge by the receiver of an 
attorney. The trial court ordered the attorney reinstated. 

M. L. Donovan represented a client who was the owner 
of some “contractual notes” of the National Old Line Life 
Insurance Company and had filed an action on her behalf 
against the company and Rees Wilkinson, the president. 
The Indemnity Company of America was another Wilkin- 
son company and was closely connected with the National ' 
company by his management and control. In his work 
for his client, Donovan discovered evidence of irregularities 
in the affairs of Wilkinson and these two insurance com- 
panies. This information he communicated to the insur- 
ance department of the state of Nebraska. Acting largely 
upon the information furnished by Donovan, the depart- 
ment refused to renew the companies’ permits to operate. 
The insurance department requested the attorney general 
to. file suits against the companies that a receiver might 
be appointed to liquidate the companies. The district 
court for Lancaster county, in these cases in which Dono- 
van intervened, appointed the state department of insur- 
ance as receiver. The department appointed Fred E. 
’ Mockett as its liquidating agent. April 18, 1934, the de- 
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partment appointed Donovan attorney for the receiver, 
notice of which was given in the following letter: 
“Dear Mr. Donovan: 

“This is to inform you that you have been appointed 
attorney for Mr. Fred Mockett, special agent in charge of 
the liquidation of the National Old Line Life Insurance 
Company of Lincoln, Nebraska. * * * I must advise you 
as I did before, that you will have to look for your fees to 
such assets as you can find belonging to these two com- 
panies. 

“Very truly yours, 
“(Signed) Lee Herdman 
“Director of Insurance.” 

Donovan immediately began to work for the liquidating 
agent of the receiver. Thereafter, on April 26, 1934; his 
appointment was revoked by the following letter from the 
department: 

“Dear Mr. Donovan: 

“T regret very much that I must advise you that your ap- 
pointment as attorney for the special agent in the matter 
of the liquidation of the Rees Wilkinson companies has 
been revoked. 

“The pressure from Lincoln lawyers and Wilkinson’s 
mother has been too great to withstand. 

“T will be in Omaha Saturday and will endeavor to see 
you. 

“Respectfully yours, 
“(Signed) Lee Herdman 
“Director of Insurance.” 

On September 18, 1934, Donovan filed his petition of in- 
tervention in this case for the purpose of securing an order 
from the court reinstating him as attorney for the receiver. 
The court, having jurisdiction of the receivership, ordered 
Donovan reinstated. 

The state department of insurance was appointed re- 
ceiver of these insurance companies under authority of sec- 
tion 44-204, Comp. St. 1929. This provides for a judicial 
receivership. Similar statutes provided for the liquidation 
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of insolvent banks and that the secretary of the depart- 
ment of trade and commerce should be the sole receiver of 
such banks. In State v. State Bank of Minatare, 123 Neb. 
109, this court held: “Where liquidation of an insolvent 
state bank is conducted in a court of equity pursuant to 
law, the proceeding is judicial and not executive.” This 
same rule is pertinent to the liquidation of an insurance 
company under the statutes applicable. 

Furthermore, subsection 4, sec. 44-204, Comp. St. 1929, 
purports to give the department of trade and commerce 
the power to employ such counsel as shall be deemed neces- 
sary. The language of the section provides for judicial 
approval of compensation and expenses. It also provides 
for judicial approval of rules and regulations made by the 
department for liquidating an insurance company. This 
confirms us in our opinion that the legislature provided for 
a judicial receivership. . 

In such a case, the department of insurance becomes 
for the purpose of the liquidation in a particular case an 
arm of the court, and, as such, it is subject to the orders 
of the court and not to the governor or the legislature. In 
State v. Nebraska State Bank, 124 Neb. 449, this court 
considered the nature of a judicial receivership. See, also, 
State v. State Bank of Minatare, 123 Neb. 109. The prop- 
erty and assets of an insurance company in the process of 
liquidation, like a bank, are trust funds for the payment 
of debts. 

The attorney for the receiver in such a case is not a sub- 
ordinate employee of the department of insurance subject 
to appointment and removal by the head of the department 
or by the governor, under the provisions of section 1, art. 
IV of the Constitution. He was an employee of the re- 
ceiver, an agency of the court. Neither the legislature nor 
the governor has the right to dictate whom the court shall 
appoint as its referee or assistants. In re Supreme Court 
Commissioners, 100 Neb. 426. Ordinarily, a court will not 
interfere with the discretion of its receiver as regards em- 
ployees necessary for the purpose of the receivership, 
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unless an abuse is shown. High, Receivers (4th ed.) sec. 
175. 

In the instant case, the receiver at the suggestion of the 
governor ‘replaced Donovan as its attorney by another. 
At the time, Donovan had been performing services for 
the receiver for more than a week. There is no question 
that his professional ability and experience and personal 
character qualified him to perform these services. No 
proper reason was given for his discharge. The trial court 
after a hearing ordered that he be restored as attorney for 
the receiver. Upon the court devolves the final responsi- 
bility for the conduct of the receivership. The order of 
the trial court relative to the replacement of an attorney 
for its receiver will not be disturbed, unless an abuse of 
discretion is shown. Adler v. Seaman, 266 Fed. 828. No 
such abuse of discretion is revealed by the record in this 
case. The important consideration is the efficient manage- 
ment of the liquidation of the assets of the company for 
the benefit of all the creditors. Other considerations men- 
tioned in the argument and reflected by the record are not 
worthy of notice by a court of equity. 

AFFIRMED. 


HERBERT V. DORLAND, TRUSTEE, APPELLEE, V. CITY OF HUM- 
BOLDT, APPELLANT. 


FILED JULY 12, 1935. No. 29547. 


1. Limitation of Actions. When a taxpayer has voluntarily paid 
special assessments in an improvement district, and seeks to 
recover them from the city on the ground that they are illegal, 
the statute of limitations begins to run from the time of the 
payment of such special assessments. 

2. Taxation. When a voluntary payment of special assessments is 
spoken of, the word “voluntary” is not used in its ordinary sense, 
for many such payments are held to be voluntary which are 
made unwillingly. 

3. Constitutional Law. The legislature cannot remove a bar or 
limitation which has already become complete. 
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4. Limitation of Actions. When defendants voluntarily paid special 
assessments, not knowing they were illegal, it is too late to 
recover them in an action brought more than four years after 
such payments. 


APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JUDGE. Reversed and dismissed. 


J.J. Brown and Perry, Van Pelt & Marti, for appellant. 
F, A. Hebenstreit and John E. Leyda, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day and 
PAINE, JJ. 


PAINE, J. 

This is an action at law against the city of Humboldt, 
by a trustee acting for many taxpayers, to recover assess- 
ments paid by them which were held to have been illegal 
and void. The trial court directed a verdict in favor of 
plaintiff on more than 20 of the causes of action, and dis- 
missed other causes of action. The city of Humboldt has 
appealed. 

In this case an amended petition of 21 pages was filed, 
setting out 30 separate causes of action. Exhibit A, at- 
tached to this amended petition, is an assignment to Her- 
bert V. Dorland, trustee, by 30 owners of property in im- 
provement district No. 2 of the city of Humboldt. The 
evidence discloses that in 1928 the city of Humboldt 
formed said improvement district for the purpose of 
graveling, curbing, and guttering Central avenue and por- 
tions of two other streets in the city of Humboldt. On 
December 22, 1928, the city council, sitting as a board of 
equalization, levied special assessments against the prop- 
erty therein. An appeal was taken from the action of the 
city council to the district court for Richardson county, 
which held the action of the city council, in levying such 
special assessments against the property involved, for the 
purpose of paying for such street improvements, to be 
legal and valid. Appeal was taken to this court, and the 
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judgment of the trial court was reversed and the cause re- 
manded in an opinion released July 9, 1930, entitled Garver 
v. City of Humboldt, 120 Neb. 132, for the reason that, 
under the law in question, being section 17-482, Comp. St. 
1929, it provided: “Third. The council or board of 
trustees shall have power by a three-fourths (3-4) vote of 
all members of such council or board of trustees to enact 
an ordinance creating a paving, graveling, or other im- 
provement district, and to order such work to be done 
without petition upon any main thoroughfare that connects 
with or forms a part of the state highway system.” This 
court held that the authority of a city to perform such acts 
is strictly construed, and will not be extended beyond the 
plain import of the language of the charter, and that as 
Central avenue, Sixth street, or Nemaha street, portions 
of each of which streets were included in said improvement 
district No. 2, neither connected with nor formed a part of 
state highway No. 4, which ran a quarter of a mile north 
of the north boundary line of the city of Humboldt, the 
city council did not have the power to improve these streets 
under that law. This decision of our court, therefore, held 
the entire proceedings in reference to improvement district 
No. 2 were wholly void, and canceled all assessments 
against the property, holding that such assessments were 
wrongfully levied and could not be collected. 

In the case at bar, the trial court, upon motion, dis- 
missed all the causes of action which were based upon pay- 
ments of taxes made after the opinion was rendered in the 
case of Garver v. City of Humboldt, supra. ~ 

In each of the 80 separate causes of action it is alleged 
that these taxes were paid on an illegal assessment against 
the property involved, and the amounts were paid under a 
mistake of law and fact to the city of Humboldt, and that 
claims were filed against the city council in the full sum of 
$4,537.01; that payment thereof was refused on July 16, 
1934, and the plaintiff, as trustee, asks a judgment against 
the city of Humboldt in the amount due. 

The defendant filed a demurrer to the amended petition, 
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which was argued and overruled. Thereupon, answer was 
filed, admitting that the assessments were levied against 
the property that was benefited. 

The defendant contends that the plaintiff was without 
authority to bring this action; that in so far as said sec- 
tion was amended by the 1933 Session Laws (Laws 1933, 
ch. 186) it was illegal and void, in so far as it attempted 
to grant retroactive rights to the plaintiff to take property 
of the defendant city without due process of law. It is 
further insisted by the defendant that, at the time of the 
levy of the assessment for these improvement district 
taxes, the statutes of Nebraska prescribe a procedure for 
the payment of taxes under protest, and for an appeal 
therefrom, or filing suits for the recovery thereof, and that 
plaintiff and his assignors failed to avail themselves of 
the plain, statutory remedy of paying such taxes under 
protest, and are thereby barred, estopped, and precluded 
from maintaining this action. 

We find that this action was instituted on July 7, 1934, 
and that in each of the 30 causes of action there is set out 
the number of the tax receipt, the amount paid, and also 
the date when such taxes were paid, and that all of the 
tax receipts which are involved in the causes of action ap- 
pealed in the case at bar had been issued more than four 
years prior to the filing of the petition. 

We find in the case at bar no evidence to the effect that 
any of these taxes were paid involuntarily. Section 77- 
1928, Comp. St. 1929, provides that if any person claims 
his taxes are invalid he may pay the taxes under protest 
and the county treasurer, or other proper authority, shall 
give a receipt showing that fact, and further provides that 
within 30 days after the payment of the taxes such person 
shall file a statement in writing, duly verified, with the 
county board, setting forth the amount of the tax paid 
under protest, and the grounds of the protest, and shall 
attach the receipt thereto, and the county board at its first 
meeting thereafter shall inquire into the matter and if the 
property was not liable for taxation, or has been twice 
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assessed, an order shall] issue to the county treasurer to 
refund the taxes. If the county board find the grounds of 
the protest not true, they shall issue an order to the county 
treasurer to dispose of the money the same as if the taxes 
had not been paid under protest. 

Appeals can be taken from the action of the county 
board in the allowance or disallowance of such claim, in 
which case the county treasurer shall retain the taxes until 
the appeal is finally determined, and if the decision of the 
county board is reversed a new order shall be issued to the 
county treasurer by the county board, conforming to the 
decree of court, in which case the county treasurer shall 
refund such taxes and write opposite such taxes in the tax 
list the words, “Erroneously taxed—refunded.” 

It is clearly the purpose of the legislature, in making 
this law, to provide a method by which a taxpayer may 
pay a tax which he considers illegal under protest, and 
that such payment shall be earmarked and retained until 
the final determination of the courts as to legality, and if 
the tax is found to be illegal, then the identical sum so paid 
by the taxpayer is returned to such taxpayer. But the evi- 
dence shows that not one of these payments was made 
under protest. 

In determining whether this action is barred by the 
statute of limitations, we find the case of Monteith v. Alpha 
High School District, 125 Neb. 665, closely in point. In 
that case the Alpha High School District was organized 
under a provision of our statute which required that the 
rural high school district should hold its annual school 
meeting on the first Monday of June, but in the year in 
which the levy was made the annual meeting was held on 
the second Monday of June, and was therefore void. The 
fourth paragraph of the syllabus in the case held: “As 
between a taxpayer and a school district or county, from 
which a recovery is sought, the statute of limitations be- 
gins to run from the time of the payment of the tax, and 
it is not postponed until the illegality of the tax has been 
judicially decided.” 
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Again, in the Monteith case cited above it is said: ‘The 
law is settled in this state that where a person assessed, 
voluntarily and without compulsion, pays taxes, they can- 
not be recovered back in an action at law unless there is 
some constitutional or statutory provision expressly or 
impliedly giving the taxpayer such right.” The Monteith 
case also holds: “We are obliged: to hold, therefore, that 
when plaintiff failed to demand repayment within 30 days 
from the date of payment of the taxes claimed to be void, 
in accordance with section 77-1923, Comp. St. 1929, he was 
forever barred.” 

The decisions are uniform in holding that the statute of 
limitations commences to run upon the payment of the 
taxes, and the fact that this court did not determine the 
illegality of the tax for some years thereafter does not 
change the rule. Welton v. Merrick County, 16 Neb. 88. 
Therefore, when the assignors of the plaintiff in this case 
failed to pay the taxes under protest and to demand repay- 
ment within 30 days from the date of the payment of the 
taxes claimed to be void, their recovery thereof was for- 
ever barred, so far as the remedy provided in section 77- 
1923, Comp. St. 1929. 

“Voluntary payments. That a tax or assessment volun- 
tarily paid cannot be recovered back, the authorities gener- 
ally agree. And it is immaterial in such a case that the 
tax or assessment has been illegally laid, or even that the 
jaw under which it was laid was unconstitutional. The 
principle is an ancient one in the common law, and is of 
general application. Every man is supposed to know the 
law, and if he voluntarily makes a payment which the law 
would not compel him to make, he cannot afterwards as- 
sign his ignorance of the law as a reason why the state 
should furnish him with legal remedies to recover it back.” 
2 Cooley, Taxation (3d ed.) 1495. 

‘Mistake of fact can scarcely exist in such a case except 
in connection with negligence; as the illegalities which 
render such a demand a nullity must appear from the 
records, and the taxpayer is just as much bound to inform 
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himself what the records show, or do not show, as are the 
public authorities.” 2 Cooley, Taxation (8d ed.) 1498. 

“When a voluntary payment is spoken of, the qualifying 
word is not used in its ordinary sense, and many payments 
are held to be voluntary which are made unwillingly and 
only as a choice of evils or of risks.” 2 Cooley, Taxation 
(3d ed.) 1501. 

The plaintiffs, however, insist that their cause of action 
is not barred by the statute of limitations, because, while 
they did not protect their payments under the general law 
as found in said section 77-1923, they are now seeking to 
recover their special taxes under a new amendment, found 
in chapter 30, Laws 1938, which amended section 17-567, 
Comp. St. 1929, by adding a section providing generally 
that, when any such city or village has levied special: as- 
sessments for the cost of any public improvement, which 
assessments have been finally held by the courts to be in- 
valid and unenforceable, and if the defects rendering such 
assessment invalid are of such character that they cannot 
be remedied by reassessment, and if said special assess- 
ments have been paid under mistake of law or fact prior 
to such final holding, the mayor and council shall appro- 
priate an additional amount annually, sufficient to refund 
and repay over a period of consecutive years such special 
assessments erroneously paid, without interest; provided 
further, that nothing herein contained shall authorize an 
additional annual levy for the purpose aforesaid beyond 
three mills on the dollar of actual valuation of all the tax- 
able property within the corporate limits of such city or 
village in any one year; but said additional levy shall be 
continued only for aS many years as may be necessary to 
raise the total amount required for such purpose. 

Plaintiff argues that this amendment is supplemental 
to the general tax laws, and, while admitting the statute 
of limitations commences to run from the time of the pay- 
ment of the money under the general tax laws, that in the 
amendment in said chapter 30, Laws 1933, the time does 
not commence to run until a court of final resort holds that 
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such assessment is invalid, and, therefore, claims the 
statute did not commence to run until the mandate was 
filed in the district court on August 20, 1930. With this 
statement we do not agree. The plaintiff attempts to re- 
cover upon this 1988 amendment on the theory that it at- 
tempts to grant a retroactive remedy. All of the payments 
of taxes set out in the causes of action appealed in the 
case at bar had been made prior to the date when this 
amendment, as found in said chapter 30, went into effect, 
and each of said payments was barred by the 30-day 
statute of limitations on taxes, and each of the causes of 
action appealed was also barred by the four-year statute of 
limitations at the time the suit was filed. 

In the early case of Horbach v. Miller, 4 Neb. 31, it was 
held, in quoting from an earlier case of Bigelow v. Bemis, 
2 Allen (Mass.) 496, that it is competent for the legisla- 
ture to change statutes prescribing limitations to actions, 
but that the legislature cannot remove a bar or limitation 
which has already become complete, and it has been held 
in other cases that a curative act which attempts to take 
away property rights already vested is void. To hold with 
the plaintiff’s contention that the legislature can set aside 
the bar of the statute of limitations and permit the re- 
covery of illegal taxes, it would mean that the legislature 
has opened the door and will permit the recovery of other 
taxes paid years before. 

In Gould v. Board of County Commissioners, 76 Minn. 
379, it was said: “If a party could recover back from the 
public whenever there was some illegal or irregular action 
on the part of public officers in the assessment or levy of 
the tax, merely because he was ignorant of such illegality 
or irregularity at the time he paid the tax, the public 
finances would be thrown into chaos, and frequently munic- 
ipalities would be reduced to utter bankruptcy. Munici- 
palities do not guarantee the taxpayers correct action on 
part of their officers.” 

Commissioners v. Rosche Bros., 50 Ohio St. 108, is in 
point so far as the amendment seeks to cover past trans- 
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actions. In this case raw materials were listed for taxa- 
tion, on a blank form provided by the county auditor, by 
Rosche Brothers, tanners in Cincinnati, and the tanners 
paid the taxes levied thereon. It was later held that this 
raw material was not taxable. Claims were filed for the 
refund of the taxes, and refund refused. Some years 
thereafter an act was passed by the legislature of Ohio 
providing that taxes so paid, which should not have been 
listed, shall be held to have been paid involuntarily. The 
court of Ohio, in discussing whether the statute was retro- 
active, examined a great many cases, and held: ‘‘Therefore 
when the defendants in error voluntarily, though erro- 
neously, listed their property, and voluntarily paid the 
taxes assessed upon it, neither by statute nor by any prin- 
ciple of the common law * * * was an obligation imposed 
upon the county of Hamilton to refund the money received. 
* * * The obstacle in the way of the defendants in error 
was not inadequate methods of procedure, but the absence 
of a law vesting in them a right of recovery. This want 
the statute under consideration attempted to supply. * * * 
Counsel contend that the statute is in furtherance of nat- 
ural justice, and that the clause of the Constitution under 
consideration does not prohibit retroactive laws of that 
character. * * * To uphold a statute on this ground, where 
it seeks to create a liability upon a past transaction, where 
none existed when it occurred, if it can be done at all, the 
natural justice of the object sought to be accomplished 
should be indisputable. * * * The money that they now 
seek to recover from the county was voluntarily paid to 
the treasurer who was bound to receive it.” 

To summarize the case at bar, the city of Humboldt 
made an improvement district which it did not have the 
right to do under the law; the improvements were all put 
in, and greatly benefited the property abutting thereon. A 
portion of these special assessments was voluntarily paid 
before this court ruled that they were illegal. It may be 
said that these taxpayers, on moral grounds, might be en- 
titled to have these taxes illegally assessed paid back to 
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them. But their money was not earmarked and held by 
the county treasurer, as it would have been if they had 
taken the precaution to have paid under protest, as the 
law provides, and it can only be paid back, as the plaintiff 
demands, by requiring all of the taxpayers of the city to 
pay in taxes for the benefit of the property owners in this 
improvement district to refund a part of the costs of 
worthwhile improvements installed alongside their prop- 
erty. It is our opinion that this action was barred by the 
statute of limitations at the time the petition was filed, and, 
therefore, the judgment of the trial court is reversed, and 
the action is dismissed at the costs of plaintiff. 
REVERSED AND DISMISSED. 


STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V. 
WESTERN STATE BANK, APPELLANT: DEPARTMENT OF 
TRADE AND COMMERCE, INTERVENER, APPELLEE. 


FILED JULY 12, 1935. No. 29438. 


1. Subrogation. The right of subrogation cannot be enforced in 
proceedings to which those whose equities are affected are not 
parties. 

2. Banks and Banking. A personal liability existing against the 
depositors of an insolvent bank cannot be enforced by action 
against the receiver of the bank. 

Where payments of money are made through a mis- 

take of law by the officer in charge of the depositors’ final settle- 

ment fund to the individual depositors of an insolvent state 
bank, the said officer cannot maintain an action against the 
receiver of the bank to recover it back. 


APPEAL from the district court for Saline county: 
ROBERT M. PROUDFIT, JUDGE. Reversed and dismissed. 

F.C. Radke and Clarence G. Miles, for appellant. 

William H. Wright, Attorney General, and Edwin Vail, 
contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and . 
CARTER, JJ., and BLACKLEDGE, District Judge. 
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CARTER, J. 

This is an appeal from the judgment of the district 
court for Saline county granting the department of trade 
and commerce of Nebraska, intervener, full payment of a 
claim for $1,321.90 from the assets of the insolvent 
Western State Bank of Western, Nebraska. The claim in 
question represents funds paid to certain creditors of the 
depositors’ final settlement fund in May, 1930, who be- 
came creditors of the fund by reason of their being de- 
positors in the Western State Bank at the time the bank 
closed. The receiver of the Western State Bank brings 
the case to this court for review. 

At the special session of the legislature in 1930, an act 
was passed by which the legislature purported to transfer 
certain funds belonging to the depositors’ guaranty fund 
to a new fund designated as the depositors’ final settlement 
fund. Laws 1930, ch. 6, sec. 1, subds. (b) and (c). Under 
the law, as interpreted by the then secretary of the depart- 
ment of trade and commerce, the aggregate amount pay- 
able to the depositors of the Western State Bank amounted 
to $1,321.90, an amount equivalent to 2 per cent. of the 
total deposits of the bank. The secretary of the depart- 
ment of trade and commerce thereupon distributed said 
sum of $1,321.90 to the depositors of the Western State 
Bank by causing individual checks to be sent directly to 
each depositor. Subsequent to the distribution of the 
fund, it was determined by this court that the funds in 
question were bound by prior liens and were not trans- 
ferred from the depositors’ guaranty fund to the deposi- 
tors’ final settlement fund by virtue of the 1930 act of 
the legislature hereinbefore mentioned. Bliss v. Bryan, 
123 Neb. 461. It appears, therefore, that the funds were 
wrongfully paid out by the secretary of the department of 
trade and commerce under an erroneous interpretation of 
the law and that the depositors of the Western State Bank 
received the sum of $1,321.90 from funds on which they 
had no claim and which in fact belonged to others. This 
claim was filed by the department of trade and commerce 
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to recover back from the receiver of the Western State 
Bank the sums so paid to the depositors of that bank under 
the mistake of law heretofore mentioned. 

It will be noted that the receiver alone was made a party. 
defendant. The depositors who actually received the funds 
in question are not parties to the litigation. The primary 
liability, if there be any liability at all, rests upon the 
parties wrongfully receiving the fund. The receiver of 
the bank is an officer of the court and not a general agent 
of the depositors in the sense that he may be called upon 
to defend against their personal obligations. In Flynn v. 
Furth, 25 Wash. 105, an action was brought against the 
receiver of a partnership to recover a liability against the 
individual partners. The receiver, being sued alone, de- 
murred. The court said: “The receiver alone is sued in 
this action; the members of the partnership are not made 
parties. The suit is based upon an alleged personal lia- 
bility of said firm. The members of the firm are certainly 
not bound by this proceeding. Neither is this suit a bar to 
another action directly against the members of the part- 
nership. The receiver is the holder of the property and 
effects of the partnership pending the determination of the 
action in which he was appointed, and subject to the di- 
rection of the court. But he is not called upon to defend 
suits which can only be determined when the partners who 
are primarily liable are brought into court. Even if the 
receiver should be deemed a proper party, the demurrer 
should have been sustained on the ground of defect of par- 
ties defendant; for under no principle do we conceive that 
the matters involved could be finally determined without 
the joinder of the partners upon whose liability, if any 
exists, a judgment must be finally entered.” We are con- 
vinced that a suit cannot be maintained by a third party 
against the receiver of an insolvent bank to collect obli- 
gations due him by the depositors of the bank. When we 
consider the fact that the depositors are not parties to the 
suit, the effect of the suit is to obtain a judgment against 
the individual depositors and a garnishment of any funds 
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belonging to them in the hands of the receiver without 
making them parties and without notice of any kind. 

The fact that the payment by the receiver of the amount 
claimed to be due would operate equitably upon the bank’s 
depositors and indirectly pay the alleged liability of each 
cannot change the rule. The funds in question never came 
into the hands of the receiver. They never augmented the 
assets of the insolvent bank. The suit at bar is just as 
foreign to the interests of the receiver as if the persons 
receiving the funds had not been depositors of the Western 
State Bank. There can be no theory of subrogation in- 
voked because the persons to whose rights the intervener 
desires to be subrogated are not parties to the suit. The 
payment of the amount to the depositors of the bank being 
by mistake, the action of the department of trade and com- 
merce, if any there be, must be directed against those re- 
ceiving the funds. The payment of these funds by an in- 
dependent agency in no way connected with the receiver- 
ship could not lessen the claim of any depositor receiving 
it to his proportionate share in the assets in the bank. 

The depositors who received the amounts constituting 
the fund may have a defense thereto. The judgment en- 
tered between the department of trade and commerce and 
the receiver of the Western State Bank would not be con- 
clusive upon the depositors of the Western State Bank in 
a suit against the receiver thereof, or the sureties on his 
bond, to account for assets of the trust paid out in compli- 
ance with the judgment. There is no rule of equity that 
would require the receiver to assume the burdens of such 
a dilemma. 

' We conclude therefore that the trial court was in error 
in allowing the claim in question as a claim to be paid in 
full from the assets of the Western State Bank. For the 
reasons herein set out, the judgment of the trial court is 
reversed and the petition in intervention is dismissed. 
REVERSED AND DISMISSED. 
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CARROLL LEWIS, ADMINISTRATOR, APPELLEE, V. CHARLES 
FORREST MCADAMS, APPELLANT.* 


FILeD JULY 12, 1935. No. 29409. 


Homestead. Where a husband by will gives his wife a fee simple 
title to real estate, occupied by both during his lifetime as a 
homestead and at his death occupied by his surviving wife as a 
homestead, at her death her heir takes a homestead interest in 
such real estate exempt from debts of either the husband or 
the wife, which are not liens thereon, as provided by section 
40-101, Comp. St. 1929. 


APPEAL from the district court for Nemaha county: 
JOHN B. RAPER, JUDGE. Reversed, with directions. 


William Niklaus and John E. Mockett, for appellant. 
William G. Rutledge, contra. 


Heard before Goss, C. J., GooD, DAY, PAINE and CARTER, 
JJ., and MESSMORE and RYAN, District Judges. 


MESSMORE, District Judge. 

This is an appeal from the district court for Nemaha 
county, wherein that court found as a matter of law that 
certain real property was not exempt as a homestead from 
sale by the administrator for the payments of debts of the 
deceased and costs of administration and ordered the real 
estate sold. 

The pertinent facts, briefly stated, are as follows: The 
administrator of the estate of Florence N. McAdams made 
application to the district court for Nemaha county for 
the sale of certain real estate belonging to said estate, in- 
cluding lots 8 and 9, block 143, original town of Peru, for 
the purpose of paying debts of said estate and costs of ad- 
ministration; that Charles Forrest McAdams, appellant 
herein, an adult son of deceased, claimed a homestead in- 
terest in said described lots; that the real estate in ques- 
tion was formerly owned by Otis F. McAdams, father of 
appellant, and occupied by him and the said Florence N. 
McAdams, his wife, until his death; that the title to said 
real estate descended by devise under the will of the said 
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Otis F. McAdams to the said Florence N. McAdams, who 
continued to occupy the same as a homestead until her 
death. 

The record discloses that the total indebtedness was 
about $4,000, consisting of claims allowed in the county 
court, claims filed but unadjusted, and for costs of ad- 
ministration, and that the personal assets of the estate in 
the sum of $110 had been reduced to possession by the 
administrator. 

Appellant contends that the cases of Judson v. Creigh- 
ton, 88 Neb. 37, and In re Estate of Freling, 119 Neb. 605, 
are decisive of this case. 

In Judson v. Creighton, supra, this court held: “Where 
a homestead is selected during the lifetime of both husband 
and wife, and after the death of one the survivor resides 
upon the premises during his or her life, the real estate is 
not subject to sale for the satisfaction of the debts of 
either, which are not a lien thereon, nor to pay the costs 
of administering the estate of such survivor; but, if the 
title holding spouse dies intestate, the title descends to his 
or her heirs, whether direct or collateral, exempt from 
such debts.” 

This case interprets section 3272, Comp. St. 1901, which 
reads as follows: “If the homestead was selected from the 
separate property of either husband or wife it vests, on 
the death of the person from whose property it was se- 
lected, in the survivor for life and afterwards in his or 
her heirs forever, subject to the power of the decedent to 
dispose of the same except the life estate of the survivor 
by will. In either case it is not subject to the payment of 
any debt or liability contracted by or existing against the 
husband and wife or either of them previous to or at the 
time of the death of such husband or wife, except such as 
exists or has been created under the provisions of this 
chapter.” : 

The only distinction between that section of the 1901 
statute, just quoted, and section 40-117, Comp. St. 1929, 
relating to the same subject-matter is that, where the 
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section of the 1901 statute read “in his or her heirs for- 
ever,” the latter section uses the words “‘in decedent’s heirs 
forever.” 

Section 40-117, Comp. St. 1929, provides further: ‘‘That 
in case the surviving spouse wilfully fails to provide a suit- 
able home and maintenance for the minor children of the 
deceased during their minority or elects to partition the 
homestead premises, the homestead right of the survivor 
shall then terminate and the homestead premises shall then 
descend as other real property of which the deceased died 
seized.” This provision of the statute applies to the use 
of the homestead as a protection for the minor children, 
or in the event of an election to partition the homestead, 
and consequently does not apply in the instant case. 

In In re Estate of Freling, supra, an interpretation was 
made of section 2832, Comp. St. 1922, which is identical 
with section 40-117, Comp. St. 1929. In this case the case 
of Judson v. Creighton, supra, is cited with approval. 
Lizzie Freling inherited an undivided one-half interest in 
a lot in an addition to the city of Omaha of the value of 
$1,700 from her husband, and later died, devising her in- 
terest in said lot by will to an adopted son. At her death 
she owed certain debts, funeral expenses, etc., and it was 
sought to have the property sold to satisfy such debts. 
This court held that the undivided fee simple interest in 
said lot owned by her at the date of her death was exempt 
from sale by the executor or by a creditor of the estate to 
satisfy the expenses of funeral and burial of the deceased. 

In Brichacek v. Brichacek, 75 Neb. 417, this court held, 
citing the provisions of the statute then in force: “A home- 
stead, which was the separate property of the wife, at her 
death, vests in her surviving husband for life, and the wife 
has no power to limit or dispose of the life estate of the 
survivor by will.” This holding sustains the proposition, 
not directly but surely in point, that by virtue of the exist- 
ing law relative to homesteads and the right of Florence 
N. McAdams as the surviving spouse to the homestead 
interest, Otis F. McAdams, giving his wife the fee simple 


VoL. 129] JANUARY TERM, 1935 493 
Gentry v. Burge 


title to the premises in question by will, did not have the 
power to dispose of his wife’s estate in the property by 
such will and therefore could not divest her of her statu- 
tory homestead right. In other words, Otis F. McAdams 
could not repeal the provisions of the statute by his will. 
Should he have left the real estate in question to some 
other person or persons by his will than his wife, it could 
not be said that she did not have the right to hold said real 
estate as a homestead. Therefore, from this reasoning, 
the fact that she received the real estate by the will of her 
husband is no different than had he made no will as far 
as the homestead is concerned. In re Estate of Guthrie, 
188 Ia. 851. 

Appellee contends that the value of said lots 8 and 9, 
block 148, original town of Peru, is $3,000. Under section 
40-101, Comp. St. 1929, defining the homestead and exemp- 
tions, we believe appellant is entitled to an exemption not 
exceeding $2,000 in value as a homestead interest in said 
lots. 

The decree of the district court should be and is re- 
versed and the cause remanded, with instructions to enter 
a decree preserving to appellant, Charles Forrest Mc- 
Adams, his homestead interest in said lots not exceeding 
in value the sum of $2,000. 

REVERSED, 


B. I. GENTRY, TRUSTEE, APPELLEE, Vv. HARLAN BURGE ET 
AL., APPELLANTS. 


FILED JULY 12, 1935. No. 29005. 


1, Evidence: ADMISSIONS. Admissions or statements of a party 
with reference to the acquisition and disposition of his real and 
personal property made before a referee in bankruptcy are 
admissible against him in an action in the district court when 
the good faith of such acquisition and disposition is in issue. 

2. Fraudulent Conveyances: CONVEYANCE AMONG RELATIVES: BuR- 
DEN OF Proor. In an action to set aside transfers of property 
where it is claimed that such transfers were made to members 
of one’s own family for the purpose of defrauding creditors, the 
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burden is on the transferees to show that such transfers were 
not fraudulent. 

8. Evidence: ADMISSIONS. The general rule of law is that the 

admissions of a party are admissible in evidence against him, 

but will not affect others unless a joint interest or privity of 
design between them is shown to exist. 

If, as the evidence shows in this case, there 
is ana was a joint interest and also a privity of design in dis- 
position and acquisition of property to place such property be- 
yond the reach of creditors, then the admissions of one of the 
parties befoie a referee in Lankrurtcy are admissible as against 
the other parties. 

5. Appeal: TRIAL DE Novo. “While the law requires this court, 
in determining an appeal in an equity action involving questions 
of fact, to reach an independent conclusion without reference to 
the findings of the district court, this court will, in determining 
the weight of the evidence, where there is an irreconcilable con- 
flict therein on a material issue, consider the fact that the trial 

- court observed the witnesses and their manner of testifying.” 
Johmson v. Erickson, 110 Neb. 511. 


APPEAL from the district court for Scotts Bluff county: 
EDWARD F. CARTER, JUDGE. Affirmed as modified. 


Olsen & Olsen, for appellants. 
William H. H eiss, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, JJ., and YEAGER, District Judge. 


YEAGER, District Judge. 

This is an action brought by B. F. Gentry, who is trustee 
in the matter of Harlan Burge, bankrupt, against Harlan 
Burge, the bankrupt, Gertrude Burge, his wife, Cleo 
Burge, his son, Gladys Burge, his son’s wife, and Burge 
Cash Grocery and Produce Company, a corporation, the 
object and purpose of which is to set aside transfers of 
real estate and other property by Harlan Burge to his 
wife, his son, and the defendant corporation, claimed to 
have been made in fraud of creditors of the said Harlan 
Burge. 

After a lengthy trial and the introduction of much evi- 
dence, the court found in favor of the plaintiff in the fol- 
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lowing particulars: That lot 2, block 6, original town of 
Gering; an undivided interest (apparently an undivided 
one-third interest) in lot 8, block 6, original town of 
Gering ; all of lots 10, 11 and 12, block 4, original town of 
Gering; and an undivided one-third interest in a part of 
the northwest quarter of section 2, township 21 north, 
range 55 west of the 6th P. M., which lands are, in the 
decree, described particularly by metes and bounds, was 
the property, in fact, of Harlan Burge, and that Gertrude 
Burge held the title to the same only as trustee for the 
said Harlan Burge; 

That the plaintiff recover from Gertrude Burge the sum 
of $1,450, with interest at 7 per cent. per annum from 
March 23, 1922, this being the proceeds of a note which 
she had collected and which the court found was in fact 
the property of Harlan Burge, but which was taken in the 
name of Gertrude Burge for the purpose of defrauding 
creditors, and which is referred to as the Matthews note; 

That Gertrude Burge deliver to the plaintiff 59 shares 
of stock in the Burge Cash Grocery and Produce Company, 
or in lieu thereof that she pay the value of such stock as 
of February 17, 1925, with interest at 7 per cent. per an- 
num from February 17, 1925, for the reason that she was 
not the true owner, but only trustee for Harlan Burge; 

That the plaintiff have and recover from Cleo Burge and 
Gladys Burge, his wife, a one-half interest in the Burge 
Cash Grocery and Produce Company, “and such property 
as may have been placed of record in their names since the 
commencement of this action.” 

The creditor’s claim which is the basis of this action 
was that of one Arthur P. Bressler on account of a defi- 
ciency judgment rendered on October 10, 1929, for $5,025.- 
62, with interest at 10 per cent. per annum from the date 
of the rendition of judgment. This claim is not disputed 
by the defendants. 

From the decree, the substantial particulars of which 
have been set out, the defendants have appealed and are 
seeking a reversal on all points of the decision. 
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The appellants rely for a reversal on five separate as- 
signments of error. The second, third and fifth must 
stand or fall with the first and fourth. 

On the hearing before the referee in bankruptcy, the 
defendant Harlan Burge testified at length with reference 
to business transactions covering a long period of years, 
and particularly with reference to the properties and busi- 
ness transactions concerning which proper and exhaustive 
inquiry was made on the trial of the issues in this case. 
As the first step in the introduction of evidence in this 
case, the plaintiff offered in evidence exhibit 1, being a 
transcript of the evidence given by Harlan Burge before 
the referee in bankruptcy. The defendants objected to the 
introduction of the exhibit on the ground that it was in- 
competent, irrelevant and immaterial. No separate ob- 
jection was made by the defendants. The objection was 
overruled. No other objection was made to parts or por- 
tions of the exhibit. The offer, the objection and the rul- 
ing appear on page 6 of the bill of exceptions. An ex- 
amination of the testimony contained in the exhibit is re- 
plete with statements which were in the nature of admis- 
sions against interest which were pertinent to this inquiry 
and therefore admissible without question as to the de- 
fendant Harlan Burge. 

It is a well-settled rule that admissions of a party 
against interest made in court or out of court, with refer- 
ence to and pertinent to the issues being tried, are ad- 
missible in evidence against such party. German Nat. 
Bank v. Leonard, 40 Neb. 676; Lowe v. Vaughan, 48 Neb. 
651; Carlson & Hanson v. Holm, 2 Neb. (Unof.) 388; Young 
v. Kinney, 79 Neb. 421. There are many other authorities 
to the same effect. There was no error, therefore, in the 
admission of exhibit 1 as against the defendant Harlan 
Burge. 

We then must inquire as to whether or not the admis- 
sion of the exhibit was proper as against the other defend- 
ants. It is undisputed that Gertrude Burge was the wife 
of Harlan Burge, Cleo Burge his son, and Gladys Burge 
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his daughter-in-law. If the theory of the plaintiff has been 
sustained, or, more properly, if the theory of the plaintiff 
has not been overcome by the evidence of the defendants, 
the other defendants became the objects of the hounty of 
Harlan Burge in a manner fraudulently prejudicial to the 
plaintiff. 

To outline the various transactions involved in this case 
would drag this opinion out almost interminably and would 
serve no good purpose. The evidence, however, in brief, 
discloses a large number of transactions in many places 
over a long period of years. It has been the purpose of 
the plaintiff to establish that the original source of the 
funds which went into the properties described in the de- 
cree was Harlan Burge, and along the line, when he saw 
insolvency facing him, he made transfers to his wife and 
son without consideration, so that when the “crash” came 
and creditors sought to make recovery his property would 
be out of reach. It therefore became necessary to examine 
into all of the transactions. 

The law is well settled in this state that, in an action to 
set aside transfers of property where it is claimed that 
such transfers were made to members of one’s own family 
for the purpose of defrauding creditors, the burden is on 
the transferees to show that such transfers were not 
fraudulent. Christensen v. Smith, 123 Neb. 388; Buckner 
v. McHugh, 123 Neb. 396; Clermont Cravat Co. v. Eckhard, 
122 Neb. 416; Heffley v. Hunger, 54 Neb. 776; Bartlett v. 
Cheesbrough, 23 Neb. 767. 

In the light of the record in this case, it is clearly 
shown that, with regard to all of the transactions which 
were involved, there existed both a joint interest and a 
privity of design as between Harlan Burge and the other 
defendants. In this light we must then conclude that this 
evidence taken before the referee in bankruptcy, being in 
the nature of admissions against interest by the grantor 
and transferor to the grantees and transferees, was admis- 
sible as against all defendants. 

The general rule is that the admissions of a party are 
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admissible in evidence against him, but will not affect 
others unless a joint interest or privity of design between 
them is shown to exist. Dawson v. Hall, 2 Mich. 390; 
Cunningham v. Fuller, 35 Neb. 58. These authorities con- 
tain the rule of law which we think should apply to this 
situation. This conclusion disposes of error number one. 

Under the fourth assignment of error it is contended 
that the judgment is contrary to the evidence. The evi- 
dence on the important point in controversy is irreconcil- 
able and very conflicting. The conflict, however, in the 
main has not been as to witnesses produced by plaintiff as 
against witnesses by the defendants. The great conflict is 
furnished by the testimony of the defendant Harlan Burge, 
given before the referee in bankruptcy and the testimony 
of the same defendant and the other defendants given 
orally in this case. The trial judge had before him all the 
evidence and all the witnesses and had the opportunity to 
make observations and draw conclusions denied of neces- 
sity and of course to this court. In that light he had to 
weigh all the evidence and decide in accordance with what 
appeared to carry the greater weight, or, as in this case, 
to decide in favor of plaintiff unless it appeared that the 
evidence preponderated in favor of the defendants. We 
cannot, from an examination of the record, say that he 
erred. This isa trial de novo in this court, and “While the 
law requires this court, in determining an appeal in an 
equity action involving questions of fact, to reach an inde- 
pendent conclusion without reference to the findings of the 
district court, this court will, in determining the weight of 
evidence, where there is an irreconcilable conflict therein 
on a material issue, consider the fact that the trial court 
observed the witnesses and their manner of testifying.” 
Johnson v. Erickson, 110 Neb. 511. See Yardum v. Evans, 
120 Neb. 699. An examination of the record, therefore, 
leads to the conclusion that, except as to some minor as- 
pects, the decree is right and should be affirmed. In that 
portion of the decree where it recites “an undivided in- 
terest in lot 3, block 6, original town of Gering,’’ the 
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wording should be corrected to read “an undivided one- 
third interest in lot 3, block 6, original town of Gering.” 
The language, “and such property as may have been 
placed of record in their names since the commencement 
of this action,” appearing in paragraph “D” of the decree, 
should be eliminated and deleted, since it is apparent that 
this language would attach the decree to any property 
procured by the named parties coming from any source 
and it has no direct application to any particular property 
or the proceeds from any property involved in this litiga- 
tion. 

It is therefore the opinion of this court and it is ordered 
that the decree be amended and corrected as indicated 
herein and that as amended and corrected the decision of 
the district court be and is 

AFFIRMED AS MODIFIED. 


J. H. DRURY, APPELLEE, Vv. SAMUEL F. HICKINBOTHAM: 
FRANCIS LELAND HICKINBOTHAM ET AL., APPELLANTS. 


FILep JULY 19, 1935. No. 29325. 


1. Wills; DEvisE: ENcUMBRANCE. A condition contained in a 
will that the life estate in the devised property shall not be 
mortgaged or encumbered by the beneficiary is valid and en- 
pOneeHve, 


TIME OF VESTING. Whenever it is possible, 
a fiturd interest in rea] estate will be construed as vested, and 
hence alienable and devisable by the remainderman. 
REMAINDERS: TIME OF VESTING. Where there is a 
person in being capable of taking the remainder at the termi- 
nation of a life estate, the remainder is vested in interest 
although it must wait the termination of the life estate before 
it can vest in possession. 

: “Tt is the present capacity of taking effect 
in possession, if the possession were to become vacant, not the 
certainty that it ever will become vacant while the remainder 
continues, which distinguishes a vested from a contingent re- 
mainder.” Schuyler v. Hanna, 31 Neb. 307. 

: Where in a will a devise of real estate is 
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made to H. for life and the remainder to his “then oldest son” 
at the termination of the life estate, H. having a son living at 
testator’s death, the remainder vests at the same instant and 
by the same grant as the life estate, and although the remainder- 
man cannot enter upon the possession, use or enjoyment of the 
property until the termination of the life estate, yet the fee, 
less the life estate, is in him and may be aliened by him, sub- 
ject to being defeated by his death prior to that of H. 


APPEAL from the district court for Saline county: 
ROBERT M. PROUDFIT, JUDGE. Affirmed in part and re- 
versed in part. 


Edward J. Kubat and F. L. Bollen, for appellants. 
C. R. Stasenka, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an action to foreclose a tax certificate on a quar- 
ter-section of land in Saline county. The appellant Alex- 
ander McFarlane filed a cross-petition for the foreclosure 
of a mortgage executed by the appellants Francis Leland 
Hickenbotham and Jesse Hickinbotham, who in turn filed 
a joint answer and cross-petition praying for the construc- 
tion of the last will and testament of Samuel F. Hickin- 
botham, deceased, in order that the rights of the mort- 
gagee in the land might be determined. A decree fore- 
closing the tax lien was entered on January 16, 1934. On 
May 23, 1934, the trial court entered a second decree find- 
ing that the mortgage held by appellant McFarlane was 
not a valid lien against the land in question. On May 24, 
1934, the court refused to confirm the sale held under the 
decree of January 16, 1934, for the reason that the price 
was inadequate. The appellants McFarlane, Francis Le- 
land Hickinbotham and Jesse Hickinbotham bring the case 
to this court for a review of the decrees of the trial court 
entered on May 23, 1934, and May 24, 1934. 

The record shows that Samuel F. Hickinbotham became 
the owner of the land in question in 1878. Samuel F. 
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Hickinbotham died in 1902 leaving a will which was duly 
admitted to probate and a final decree entered. The last 
will and testament of Samuel F. Hickinbotham contained 
the following provisions: 

“T devise to my son, Francis Leland Hickinbotham, a life 
estate in the following described real estate, to wit: The 
southwest quarter (SW!'4) of section numbered seven 
(7), in township eight (8), range number one (1), con- 
taining one hundred sixty acres (160A) of land more or 
less according to a government survey, all on the sixth 
P. M., in Saline county, Nebraska. Upon the death of my 
son Francis Leland Hickinbotham I give, devise and be- 
queath the last described real estate to the then oldest living 
son of Francis Leland Hickinbotham, absolutely. My said 
son Francis Leland Hickinbotham, shall have no power or 
authority to mortgage or encumber said real estate in 
which he is devised a life estate. 

“All the rest of the residue and remainder of my prop- 
erty, both personal and real, I give, devise and bequeath to 
my son George H. Hickinbotham, absolutely and without 
reserve.” ° 

On May 10, 1932, the appellants Francis Leland Hickin- 
botham and Jesse Hickinbotham executed and delivered to 
McFarlane a mortgage upon the lands described in the will 
of Samuel F. Hickinbotham upon which there remains due 
the sum of $2,400. The question first raised is whether the 
mortgage is a valid lien against the interest of Francis 
Leland Hickinbotham, the owner of the life estate. 

In this respect it will be noted that the will provided 
that Francis Leland Hickinbotham ‘shall have no power 
or authority to mortgage or encumber said real estate in 
which he is devised a life estate.” 

This court has held that a condition providing that prop- 
erty devised to trustees for a term of years should not be 
aliened or encumbered by the beneficiary during that term 
was not invalid. Weller v. Noffsinger, 57 Neb. 455. We 
have also held that such a restraint imposed upon a life 
estate was valid. Albin v. Parmele, 70 Neb. 740. In Hiles 
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v. Benton, 111 Neb. 557, this court said: “Regardless of 
the English rule, past or present, we hold in this case that 
a testator may convey or devise land for the benefit of his 
son in such wise that the latter may have all of the rents 
and profits of the same for life, and yet provide that it 
may neither be sold by his son, nor by his son’s creditors, 
for debt or for any other purpose.” We therefore con- 
clude that the devise to Francis Leland Hickinbotham 
vested in him a life estate to the property described in the 
will; that the inhibitions against mortgaging or encumber- 
ing the property are effective, and that the mortgage un- 
der which McFarlane claims is not a lien on the interest of 
Francis Leland Hickinbotham in the land involved herein. 

McFarlane, in taking the mortgage, had constructive, 
if not actual, notice of the public records of Saline county. 
It is not alleged that he was misled or deceived by any- 
thing except his own want of caution. There is, therefore, 
nothing shown in the record that would call for the inter- 
position of equity in his behalf. 

The appellant McFarlane contends, however, that the 
mortgage ise a valid lien against the interest of Jesse 
Hickinbotham, the other of the two mortgagors. Jesse 
Hickinbotham is the oldest living son of Francis Leland 
Hickinbotham. It was clearly the intention of the testator 
that the oldest living son of Francis Leland Hickinbotham 
was to inherit the fee title to this land on the death of 
Francis Leland Hickinbotham. In construing the will as 
a whole, we further conclude that Francis Leland Hickin- 
botham was the owner of the life estate and Jesse Hick- 
inbotham, as the oldest living son, was the owner of the 
remainder, subject to the conditions hereinafter mentioned. 
It is the contention of the appellant McFarlane that the 
interest of Jesse Hickinbotham in this real estate was a 
vested interest that could be encumbered. It is the conten- 
tion of the appellants Jesse Hickinbotham and Francis 
Leland Hickinbotham that the owner of the remainder was 
not yet determined; that it was a contingent remainder 
and therefore not a vested interest subject to alienation. 
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The record shows that Francis Leland Hickinbotham is 
78 years of age and that Jesse Hickinbotham is his only 
son. The record further shows that George H. Hickin- 
botham, now deceased, is the residuary legatee under the 
will. It is also shown that the three children of George H. 
Hickinbotham conveyed their interests in the land in ques- 
tion to Francis Leland Hickinbotham, the owner of the life 
estate. It is therefore quite apparent that if Jesse Hickin- 
botham should die before Francis Leland Hickinbotham 
and if another son should be born to Francis Leland Hick- 
inbotham, this second son would be entitled to inherit the 
land under the terms of the will. It is the fact that there 
is a possibility that some person other than Jesse Hickin- 
botham might, at the time of the death of Francis Leland 
Hickinbotham, be the beneficiary under the will that forms 
the basis for the contention that the beneficiary is contin- 
gent and the remaining interest not vested. To this, how- 
ever, We cannot agree. 

“Whenever it is possible the future interest will be con- 
strued as vested, and hence alienable and devisable by the 
remainderman. It is not so much the certainty or the un- 
certainty of the enjoyment of the fee in remainder after 
the life estate ends as the uncertainty of the person who 
has a present right to enjoy the future estate if the par- 
ticular estate came to an end now, which determines the 
character of the remainder. A remainder is vested if 
the remainderman, being alive, will take at once if the 
life tenant were to die. The fact that his enjoyment is 
postponed, and, on a certain event, as on his death, may 
never take place at all, does not make the remainder con- 
tingent. But where there is no person now in being upon 
whom the enjoyment and possession of the remainder 
would devolve as a remainderman, if the particular estate 
were to terminate, the remainder is contingent.” 2 Under- 
hill, Law of Wills, sec. 860. 

In 2 Alexander, Commentaries on Wills, sec. 1005, it is 
said: “It is not the certainty of possession or enjoyment 
which distinguishes a vested remainder, but the certainty 
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of the right of future possession or enjoyment if the re- 
mainderman who is ascertained lives until the determina- 
tion of the preceding estate. Where the devise is to the 
remainderman ‘from and after’ or ‘after’ or ‘at’ or ‘on’ the 
death of the life tenant, or words of similar import are 
employed, such expressions are construed as relating to the 
time of the enjoyment of the estate and not as to its vest- 
ing, and such remainder is a vested one. The uncertainty 
as to whether or not the remainderman will live to come 
into actual possession or enjoyment of the estate does not 
make the remainder contingent, for that is an uncertainty 
which attaches to all remainders.” 

In Schuyler v. Hanna, 31 Neb. 307, it was held: “It is 
the present capacity of taking effect in possession, if the 
possession were to become vacant, not the certainty that it 
ever will become vacant while the remainder continues, 
which distinguishes a vested from a contingent remain- 
der.” Itis quite clear that Jesse Hickinbotham as the old- 
est son of Francis Leland Hickinbotham is capable of 
taking the remainder at the termination of the life estate, 
and the remainder is, therefore, vested in interest although 
it must wait the termination of the life estate before it can 
vest in possession. See Hickox v. Klaholt, 291 Ill. 544. 

The next question is whether the vested interest of Jesse 
Hickinbotham is absolute and indefeasible during the ex- 
istence of the life estate, or whether it is defeasible. 

“There is a class of gifts occupying an intermediate 
position between absolute gifts and contingent gifts which 
vest in the beneficiary subject to being divested by the 
happening of a contingency or the exercise of a power. 
Until the contingency happens or the power is exercised 
this gift has all the incidents of an indefeasible interest. 
If the contingency never happens or the power is never 
exercised the gift becomes absolute. The most common 
example of this class of gifts is where a remainder is 
vested subject to be divested on the death of the first taker 
leaving children, or the birth of issue of another.’”’ Thomp- 
son, Wills, sec. 258. 


ry 
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In Case v. Haggarty, 91 Neb. 746, the will of the testa- 
tor gave a life estate to testator’s wife and the remainder 
to his three daughters, and in the event of the death of 
any one of the daughters before the death of the wife, then 
the daughter’s share to go to her children, if any, and if 
not, then to the surviving sisters or their heirs. One of the 
daughters, Rose Kline, mortgaged her interest in the 
premises during the lifetime of her mother and predeceased 
her mother, leaving children. In determining the status 
of the mortgage given by the daughter, the court said: “By 
the language used, it seems clear that it was the intention 
of the testator that the fee title should vest in the three 
living children, only upon the condition that they should 
outlive their mother, and, in case of their not doing so, the 
title should go to their children by force of the will; that 
whatever interest the daughter would have should termi- 
nate at her death, if that event occurred before the death 
of the widow, and upon such death the interest she would 
have had should go to her children. If this is the proper 
construction, not only the interest of Rose Kline but that 
of her mortgagee was terminated by her decease.” This 
court has held that an estate in remainder may vest in a 
devisee subject to defeasance. Wilkins v. Rowan, 107 Neb. 
180; Davis v. Davis, 107 Neb. 70. In the case of DeWitt 
v. Searles, 123 Neb. 129, Eberly, J., in discussing a similar 
case, very ably considered the principles involved herein 
which sustain the contention of the mortgagee that Jesse 
Hickinbotham had a vested, alienable interest in the lands 
in question. ; 

We therefore hold that Jesse Hickinbotham had a vested 
interest in the remainder which he could lawfully mort- 
gage. The mortgagee could take, however, only what the 
mortgagor had to give. Francis Leland Hickinbotham had 
a life estate and Jesse Hickinbotham had a vested estate 
in the remainder, subject to defeasance. Should Jesse 
Hickinbotham predecease Francis Leland Hickinbotham, 
his death would defeat his vested interest. Any interest 
that Jesse Hickinbotham might have conveyed to a grantee, 
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during the existence of the life estate, would be defeasible 
by his death occurring prior to that of Francis Leland 
Hickinbotham, the holder of the life estate. We therefore 
conclude that the trial court should have entered a decree 
of foreclosure of the mortgage as against the vested in- 
terest of Jesse Hickinbotham and ordered the same sold. 
The cause will therefore be reversed and remanded, with 
instructions to enter a decree of foreclosure on the mort- 
gage against the interest of Jesse Hickinbotham in accord- 
ance with this opinion. 

Complaint is also made of the action of the trial court 
in refusing to confirm the sale of the land under the de- 
cree obtained on the tax sale certificates. The record is 
undisputed that the sale price was $1,040, and that the 
value of the land was $12,000. On this condition of the 
record, the trial court did not err in ordering a resale of 
the premises. The order setting aside the sale and award- 
ing a resale of the premises is affirmed. 

AFFIRMED IN PART AND REVERSED IN PART. 


IN RE STATE BANK OF ELKHORN. 
CHARITY HANGER ET AL., APPELLEES, Vv. E. H. LUIKART, 
RECEIVER, APPELLANT. 


FILED JULY 19, 19385. No. 29351. 


1. Banks and Banking: Trust Funps. The payment of interest 
on a.deposit is a strong, though not conclusive, indication that 
title to the funds deposited has passed to the bank and that the 
relation between the bank and the depositor is that of debtor 
and creditor. 


In order to assert successfully a claim for a 
trust fund in the distribution of the assets of an insolvent bank, 
a depositor must establish title to the deposit he has made. 
If title to the fund deposited has passed to the bank, he becomes 
a creditor and, as such, has no valid claim for the allowance 
of the claim as a trust fund. 

Where a trustee makes a general deposit of 
trust moneys in an apparently solvent bank, neither he nor his 
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cestui que trust, in case of the failure of the bank, is entitled 
to any preference over other general depositors of the bank 
merely because the deposit was a trust fund to the knowledge 
of the bank. 

SPECIAL DErosiT. To create a special or specific deposit, 
the depositor and the bank, at the time the deposit is made, 
must intend and agree, expressly or by implication, that such 
deposit shall remain segregated and not be commingled with or 
made a part of the general funds of the bank, or be subject to 
its use or control in the usual and customary course of its 
banking business. 

Trust Funps. The title to a fund deposited in a bank, 
designated by a trust agreement as trustee, on interest, with 
directions to pay the interest to two third persons, or the sur- 
vivor of them, so long as either shall live, then the whole fund 
to be repaid to the trustors, necessarily passes to the bank with 
the result that the fund is not entitled to be allowed as a trust 
fund when the bank becomes insolvent. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed. 


F.C. Radke, Barlow Nye and Sam E. Klaver, for appel- 
lant. 


Robins & Yost, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAy and 
CARTER, JJ., and MESSMORE and REDICcK, District Judges. 


CARTER, J. 

This is an appeal by E. H. Luikart, superintendent of 
banks, from a decree of the district court for Douglas 
county, in which interveners were awarded preference of 
payment to them on a claim of $4,000 for which a trust 
was impressed against the assets of the State Bank of 
Elkhorn, an insolvent state bank. 

The record shows that Henry Winterburn and Eliza 
Winterburn deeded 80 acres of land to each of their chil- 
dren at the time their youngest son became 21 years of 
age, each subject to a charge of $160 a year to be paid to 
the grantors for the term of their natural lives. One 
child of the Winterburns, a daughter, died in 1913, leav- 
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ing two children, Charity Hanger and Harry Hanger. The 
80 acres of land that was to have been the deceased daugh- 
ter’s share was sold for $14,000 and the amount placed in 
the care of John E. Winterburn and John N. Wyatt as 
joint trustees, who by the trust agreement were directed to 
deposit the funds in the State Bank of Elkhorn upon in- 
terest bearing certificates of deposit for the benefit of the 
Hanger children. The interest was used for the mainte- 
nance and support of Charity and Harry Hanger during 
their minority. 

On March 26, 1931, Harry Hanger, the younger of the 
two children, became of age. On that date each of the two 
children received $5,000 from the trustees of the fund. In 
addition thereto, under the terms of another trust agree- 
ment of that date, each deposited $2,000 in the State Bank 
of Elkhorn with the understanding that the interest there- 
on was to be for the benefit of Eliza Winterburn and 
Henry Winterburn, or the survivor of them. It was clear- 
ly the intention of the parties to set aside a sufficient 
amount of money to provide an annual income for the 
named beneficiaries equal to that paid by the other chil- 
dren of Eliza and Henry Winterburn. 

The provisions of the trust agreement relative to the 
issues of this case are as follows: 

“First. Thesaid sum of $4,000 shall be deposited in the 
State Bank of Elkhorn upon two separate certificates of 
deposit in the sum of $2,000 each, said certificates of de- 
posit to be registered in the name of the State Bank of 
Elkhorn, trustee, and said certificates of deposit to bear 
interest at the rates provided for by the rules and by-laws 
of said bank. 

“Second. The interest on said deposits is to be paid by 
the State Bank of Elkhorn to the said Eliza Winterburn 
and Henry Winterburn or the survivor of them so long as 
the said Henry Winterburn and Eliza Winterburn or the 
survivor of them shall live. 

“Third. The said trust shall terminate upon the death 
of the survivor of the said Henry Winterburn and Eliza 
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Winterburn and upon the termination of said trust the 
sum of $2,000 each is to be paid by the State Bank of Elk- 
horn as trustee to Charity Frances Hanger and Harry 
Lunsford Hanger.” 

The sole question is whether, under the facts and cir- 
cumstances herein set out, the fund of $4,000 is a trust 
fund or a general deposit. 

There is no contention made that the agreement was not 
freely signed by Charity and Harry Hanger. No charge 
of fraud or misrepresentation is made. The question re- 
solves itself into one of determining the nature of the 
fund viewed in the light of the trust agreement and the 
surrounding circumstances. 

The contention is made by the appellees that the deposit 
was one made for a specific purpose and that the same is 
therefore a trust fund. In the case of Officer v. Officer, 
120 Ia. 389, “special” and “specific” deposits were defined 
as follows: “A special deposit is created where the money 
is left for safe-keeping and return of the identical thing 
to the depositor. And a specific deposit exists when money 
or property is given to a bank for some specific and par- 
ticular purpose, as a note for collection, money to pay a 
particular note, or property for some specific purpose.” 
The deposit made in the case at bar was not a special one. 
The bank did not receive it on the promise to keep the 
identical money and to return it to the trustors when the 
purposes of the trust agreement had been fulfilled. It was 
not specific for the bank had the right to mix the funds 
with other money received by it. The bank merely obli- 
gated itself to return the fund in kind to the trustors at 
the death of the beneficiaries. ; 

In Doty v. Ghingher, 166 Md. 426, two partners entered 
into an agreement to deposit $5,000 each upon 4 per cent. 
interest account, they to receive the interest accruing 
therefrom, the said deposit to be subject to the control of 
the trust company with which it was deposited pending 
the liquidation of the affairs of the said firm and until all 
accounts, claims and charges held by said trust company 
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against the partners had been fully satisfied. Whenever 
all of the claims were satisfied, the fund was to be returned 
to the partners with whatever interest that had accrued. 
The trust company failed and the partners claimed a trust 
fund. The court said: “There is here not only nothing in 
the agreement expressly providing that the funds shall be 
kept separately, but the fact that the bank was to pay 
interest on the deposit indicates that it was intended it 
should have the use of the money for its own purposes. 
* * * The only designated purpose of the deposit was to 
protect the bank. It became the debtor of the depositor 
for the amount deposited, subject to mutual offsets. The 
account was virtually assigned as collateral. The depositor 
is entitled to an offset, but is not a preferred creditor as 
to any balance.” 

In Restatement, Trusts, Tentative Draft No. 1, p. 44, 
sec. 15, comment h, it is said: “If money is deposited in a 
bank for a special purpose, the bank is a trustee or bailee 
of the money if, but only if, it is the understanding of the 
parties that the money deposited is not to be used by the 
bank for its own purposes.” 

A deposit in a bank is general or special, depending up- 
on the contract of the parties at the time the deposit is 
made. It is presumed to be a general deposit in the ab- 
sence of an agreement to the contrary. In the case at bar, 
the moneys involved were placed in the form of certificates 
of deposit, bearing interest at 4 per cent. The trustees, in 
so placing the fund, acted as directed in the trust agree- 
ment which provided that the certificates of deposit should 
bear interest at the rate provided by the by-laws of the 
bank. The purpose of the agreement was to create a fund 
that would raise the sum of $160 a year for Henry and 
Eliza Winterburn, so long as either should live. Clearly, 
the very purpose of the trust agreement was to make the 
amount deposited earn the $160 a year that Charity and 
Harry Hanger were morally obligated to pay. It is true 
that the bank was directed to pay the interest to Henry 
and Eliza Winterburn as it became due, and as to the in- 


VoL. 129] JANUARY TERM, 1935 511 
In re State Bank of Elkhorn 


terest the bank may have been a trustee of a specific de- 
posit, but there is no claim for interest in this action. The 
claim is for the principal which was still in the bank when 
it closed its doors. The trust agreement provided for the 
return of the fund by the bank to the Hanger children 
when the trust agreement was terminated by the deaths 
of Henry and Eliza Winterburn. Clearly, the fund was 
not to be kept separate from the other funds of the bank. 
dn order to earn the interest contemplated, the fund of 
necessity must be used and loaned by the bank. If the 
bank was required to hold the money intact and at the 
same time pay interest upon it, the amount of the interest 
paid would be a net loss to the bank. While the payment 
of interest on a deposit is not conclusive proof that a de- 
posit is general, it is strong evidence of that fact. In the 
case at bar, the specific direction of the trust agreement 
was that the bank should pay interest to the beneficiary. 
This certainly presupposes the use of the fund by the 
bank as its own in order to earn the interest and the 
trustors must have so intended. The bank would of neces- 
sity have to convert the money to its own use for the pur- 
pose of earning and paying the interest provided for. 
Under these circumstances, with the bank thus authorized 
to treat the money as its own, the fund, strictly speaking, 
would not belong to the trustors and would not become 
trust property. 

In Bair v. Snyder County State Bank, 314 Pa. St. 85, the 
court said: “But the bank through its cashier retained the 
certificates for the particular reason, as he states, that de- 
cedent wanted interest. The bank agreed to pay it and 
that was the only way, the cashier states, it could be ac- 
complished. Interest in a fixed amount was to be paid by 
the bank to decedent. This is a circumstance that must 
not be lost sight of in determining the intention of the par- 
ties, for interest is ordinarily the charge demanded for 
the use of money. Pittsburgh Nat. Bank v. McMurray, 98 
Pa. St. 538. Its imposition implies a debtor-creditor and 
not a trustee-beneficiary relation.” 
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Appellees rely upon the case of State v. American State 
Bank, 126 Neb. 34. In our judgment there are distinguish- 
ing features in the facts of that case from those in the 
case at bar. In addition thereto, that case has been severe- 
ly criticized by this court in State v. South Omaha State 
Bank, ante, p. 48, in the following language by Good, J.: 
“We are of the opinion that the court went to the extreme 
limit in that case in sustaining the claim of the deposit as 
a trust fund. While the cashier was, no doubt, liable as a 
trustee, we are now inclined to the view that it is very 
doubtful whether the court did not exceed the limits of 
propriety in holding that the bank was also a trustee.” 
We, at least, are not willing to follow this case under 
- the facts and circumstances disclosed by the record in the 
case at bar. 

The contention is made that the fact that the certificates 
of deposit were made payable to the “State Bank of Elk- 
horn Trustee for Charity Frances Hanger” and “State 
Bank of Elkhorn Trustee for Harry Lunsford Hanger” 
tends to prove that the deposit was a special or specific de- 
posit. To this we cannot agree. In Wasserman v. Broder- 
ick, 250 N. Y. Supp. 84, the court said: “Nothing is shown 
which justifies a finding that a trust relationship was es- 
tablished which deprived the bank of the right to use the 
funds so deposited as it used its general deposits. * * * 
And the fact that a depositor, after his name, adds words 
descriptive of the capacity in which he holds the funds, 
such as‘executor, administrator, trustee, guardian, and the 
like, does not make the deposit a special deposit. * * * 
Moreover, the presumption is that a deposit is general and 
not special. * * * And the burden of proof is upon the one 
who asserts that a deposit is special. * *,. * Under the 
general rules above stated, I think the deposit here in- 
volved must be deemed to be a general and not a special 
deposit. The bank was entitled to use the fund as it used 
the funds of its general depositors, and the relation of 
debtor and creditor only existed between petitioner and the 
bank.” 
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The contention is next made that, as the bank was the 
trustee of the fund and deposited it in its own bank, it is 
holding the fund for a specific purpose as trustee. The 
trust agreement designates the State Bank of Elkhorn as 
the depository of the fund. Even if the bank was the 
trustee of the fund, the contention of appellees is without 
merit. In the case of Andrew v. Presbyterian Church, 216 
Ja. 1134, the facts were as follows: Mary M: Elliot died 
leaving a will containing a clause that gave $2,000 td the 
Helmer & Gortner State Bank as trustee for the use and 
benefit of the Presbyterian Church Society of Mechanics- 
ville, Iowa, to be perpetually held by the bank on interest 
bearing “savings deposit,” the interest to go to the trustees 
of the church. The fund was deposited on savings account 
in the said bank in an account designated as “Mary M. 
Elliot Trust Fund Presbyterian Church.” The bank failed 
and the Presbyterian Church claimed a trust fund. The 
court said: “We are constrained to hold that the deposit 
of the fund in question, under the terms of the Mary M. 
Elliot will, was a general] deposit and not special or spe- 
cific. And that claimants have no greater rights in the 
cash or assets of the insolvent bank than other general de- 
positors. The fund was rightfully deposited, and was to 
be held by the bank in its savings account ‘perpetually.’ 
The only specific direction or obligation arising was that 
the bank should pay interest thereon. There was no vio- 
lation of any specific or special agreement. It is our 
judgment that the order of the trial court, allowing the 
claim as a deposit claim only, was right, and an affirmance 
follows.” 

We therefore conclude that the funds in question in the 
case at bar constitute a general fund and not a special or 
specific fund. The trial court therefore erred in allowing 
the claims of interveners as trust funds payable in full 
from the assets of the State Bank of Elkhorn. The judg- 
ment of the trial court is therefore reversed and the peti- 
tion of intervention dismissed. 

REVERSED AND DISMISSED. 
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ARTHUR E. WALTER ET AL., APPELLEES, V. W. A. GILLAN ET 
AL., APPELLANTS. 


FILED JULY 19, 1935. No. 29299. 


1. Appeal. Where the decree of the trial court requires the execu- 
tion of a conveyance, the trial court may for the purpose of 
appeal prescribe a bond to be executed conditioned for the 
performance of the decree, or the party so required may, in 
lieu thereof, execute the required conveyance and deposit it 
with the clerk of the court to abide the judgment of the appellate 
court. Comp. St. 1929, secs. 20-1916, 20-1917. 

When the requirements for supersedeas on appeal have 
otherwise been met and such conveyance, with the approval of 
the trial judge and clerk of the court, so deposited, the power 
of the trial court to proceed in the case becomes thereupon sus- 
pended until disposition of the appeal is made. 

3. Record examined and finding and judgment permitting redemp- 
tion by leasehold owner, providing for cancelation of title of 
defendant and requiring transfer of lease and leasehold rights 
to plaintiffs, approved. Conditions modified. 

4, Time fixed for redemption. 


APPEAL from the district court for Lancaster county: 
ELLWoop B. CHAPPELL, JUDGE. Affirmed in part, and re- 
versed in part, and remanded, with directions. 


John J. Ledwith, I. D. Beynon and Willis R. Hecht, for 
appellants. 


John L. Mattox and Minor & Minor, contra, 


Heard before ROSE, Goop, EBERLY, DAy, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This is an appeal from the district court for Lancaster 
county wherein the action was commenced by the plain- 
tiffs, the owners of the improvements on, and lease of, a 
section of school land in Buffalo county. The petition 
prayed for cancelation of an assignment and transfer of 
such property made to defendant Gillan and alleged to 
have been fraudulently procured by him with the assis- 


VOL. 129] JANUARY TERM, 1935 515 
Walter v. Gillan 


tance of defendants Barney and Lunger. The petition also 
prayed for the recovery of damages. 

It is suggested in appellants’ brief that the action was 
for both rescission and damages, which remedies are in- 
consistent and cannot both be followed. Rasmussen v. 
Hungerford Potato Growers Ass’n, 111 Neb. 58. The cor- 
rectness of the proposition may be conceded, but no ob- 
jection on this ground appears to have been made in the 
trial court, it is not within the assignments of error in this 
court, the parties proceeded to trial and judgment as in 
equity and the case will be so considered here. 

The decree of the trial court provided for cancelation of 
the instruments executed by plaintiffs in connection with 
the transaction, and that upon payment by plaintiffs to 
defendant Gillan, within 60 days, of $501.10 in reimburse- 
ment for a like amount paid by him to the commissioner 
of public lands and buildings, and the delivery of their 
note for $1,011.20, to be substituted for Gillan’s note with 
the commissioner, and representing delayed payments on 
the school land lease, the new lease procured by Gillan be 
by him assigned to plaintiffs and Gillan divested of any 
further right or title thereto. The decree further provided 
that if defendant Gillan should fail to do the things so re- 
quired of him, or if he should transfer the lease to any 
innocent holder, then the plaintiffs should have judgment 
against him in the sum of $2,500, in lieu of any and all 
other rights decreed to them. This decree was entered 
March 27, 1934. 

Thereupon defendants duly filed a motion for new trial 
which was denied April 21, 1934. May 11, 1934, defend- 
ants executed and deposited with the clerk of the court an 
assignment by Gillan to plaintiffs for the school land 
lease, with notice that it was so done in lieu of a super- 
sedeas undertaking pursuant to section 20-1917, Comp. St. 
1929, and the same bore the indorsement and approval of 
both the trial judge and the clerk; objections thereto being 
overruled. This was followed by notice of appeal and the 
filing of the usual cost bond. 
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Meantime, upon motion and affidavit filed by plaintiffs 
May 28, 1934, showing was made to the effect that they 
had on May 14 and 21, within the time provided by the 
court, tendered to defendant Gillan the $501.10 and offered 
to do the things required of them by the decree, but that 
the said defendant refused to accept the same or assign 
the lease. Thereupon plaintiffs applied for rendition of the 
alternative judgment of $2,500 in their favor provided for 
in the decree, which application was granted and entry 
made of such judgment June 2, 1934. This was followed 
by amended notice of appeal by defendants June 22, 1934, 
and an additional bond of $5,000. 

It is now contended that the trial court was without 
authority to grant or render the second or supplemental 
judgment for $2,500 on June 2, and with this contention 
we agree. The statute (Comp. St. 1929, sec. 20-1917) pro- 
vides for the filing of such an instrument instead of the 
bond prescribed by the court. This instrument had re- 
ceived the approval of the trial judge as a supersedeas, no 
contention is made that it was not sufficient for that pur- 
pose, no attempt was made to have it vacated, but with 
that assignment resting in the files the plaintiffs success- 
fully sought to have the later refusal of defendants to exe- 
cute and deliver another assignment to them made the 
basis of a money judgment. We know of no justification 
for such procedure. The decree of March 27, 1934, had 
been duly superseded and the power of the district court 
to proceed in the case was suspended. Carroll v. Polfus, 
98 Neb. 657. The judgment entered June 2, 1934, for 
$2,500 is therefore vacated and set aside. 

This leaves the case to be considered upon the original 
issues of fraud. Herein the situation shown by the record 
‘without material dispute is: Plaintiffs were record own- 
ers of a school land lease issued on behalf of the state 
covering all of section 16, township 10 north, range 14, in 
Buffalo county, were in actual occupancy thereof, and were 
owners of improvements thereon consisting of buildings, 
fences, windmill, etc., to the value estimated at from $1,500 
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to $4,000. Their Jease purchase had been made from the 
Gilcrest Lumber Company in January, 1926, on which a 
cash payment of $1,000 had been made and ‘notes given 
for a balance of $5,500 of the purchase price, for security 
of which the Gilcrest company held an assignment of the 
lease. All the notes were past due and unpaid except two 
payments indorsed on the one $500 note, and coupons de- 
tached from the others indicating interest payments up to 
September, 1928, to have been made. Payments of $230.40 
due each January and July to the state were delinquent for 
the years 1931, 1982 and 1933 in the amount of those pay- 
ments. The transactions complained of here took place in 
the last of June and first part of July, 1988. The crops of 
that and previous two years had gone with the general 
drought conditions of the locality. Walter had been noti- 
fied of the delinquency and prospective cancelation of his 
lease rights by the land commissioner’s office. He had 
taken this up with the Gilcrest company by correspondence 
and was trying to find some way to hold on. His lease 
expired by its terms January 1, 1933. He had certain 
statutory rights to a renewal of his lease if he could make 
up the delinquencies. He suggested in his letter of Janu- 
ary 22, 1933, to Mr. Robinson of the Gilcrest company the 
possibility of obtaining assistance from the regional loan 
board to try to put it in good standing and get a renewal 
of his lease. He wrote August 24, 1933, in a letter intro- 
duced by defendants, “I supposed we had two years to pay 
that school taxes in as the clipping you sent me said, so 
when Mr. Barney came to me saying our time expired at 
midnight I was surprised.” He had learned of the ‘“‘school 
land moratorium” (Laws 1933, ch. 148), one of the many 
emergency measures, state and national, enacted during 
the time for relief of drought sufferers, and was trying to 
find means to secure the application of its benefits to this 
school land holding. The act provided that on the refinanc- 
ing being made July 1, 1933, the note to be given for de- 
linquencies should mature December 31, 1934. 

Beset by these conditions he was approached by Gillan 
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and Barney. Gillan had provided himself with a list of 
delinquent leases from the office of the land commissioner 
and was looking for an attractive investment. June 30 
Gillan saw Barney. July 1 Barney saw Walter. Gillan 
impressed on Barney that the matter must be closed that 
day. They learned that the Walter lease was up with the 
Gilcrest company on an assignment as collateral to a debt 
of $5,500, and that the Gilcrest company was bankrupt. 
On telegraphic communication Gillan and Barney arranged 
the purchase of the Gilcrest company’s notes of $5,500 and 
assignment of the lease, all for the sum of $100. Gillan 
left the money with Barney, $50 in cash and $50 in check. 
He knew the assignment he could get from the Gilcrest 
company was one not recorded and given as security only. 
Gillan then went to the county treasurer, told him he had 
bought the Walter lease and gave him a check for $501.10 
intended to cover the necessary cash payment to take ad- 
vantage of the moratorium. The treasurer told him he 
could not give him a receipt until he brought in the assign- 
ment. It was approximately July 10 that Barney received 
the Gilcrest company’s notes and assignment. He tele- 
graphed Gillan, who came to Kearney, and on the following 
day the documents in question were executed, the assign- 
ment by Walter having been antedated to June 30, and all 
certified by Barney as notary. 

The foregoing recited facts appear in the record without 
substantial dispute. There was an agreement on this July 
11 for the holding as in escrow of certain of the documents 
until further understanding was had between the parties. 
Plaintiffs testify that it was as to their ultimate rights to 
hold on or whether they were unqualifiedly out and subject 
to dispossession after midnight of July 1. Defendants tes- 
tify that it had to do only with the question whether Gil- 
lan should receive a crop rental share for the current year. 
It is certain that the lease assignment was delivered at 
once to defendant Gillan, who then completed his trans- 
actions with the county treasurer and proceeded to Lincoln 
and secured to himself a new state lease for the premises. 
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The notes, farm lease and bill of sale were still held by 
Barney. 

The plaintiffs claim and testify to statements and rep- 
resentations concerning their rights; that they were to be 
sold out in ten days; that the lease assignment was also to 
be held and not delivered; that the son Orville would lose 
his place rented of defendant Lunger’s brother if he did 
not sign up, and other matters of an urgent and coercive 
nature. This was denied by defendants. The trial judge 
had the advantage of both seeing and hearing the witnesses 
as the testimony was given—a material factor in deter- 
mining the value of the testimony. He evidently placed 
more reliance on the testimony on plaintiffs’ behalf. <A 
careful reading of the record -is convincing that he was 
right in so doing. Whatever else may be open to argument 
it is certain that Walter still held possession, not only of 
the improvements that were on the land and for which no 
compensation was provided, but the one essential thing 
without the transfer of which the plans, payments and 
other acts of the defendant Gillan would avail him nothing 
—the owner’s title to the school land lease. To secure this 
the full and final pressure was brought to bear, and under 
the distress of drought and financial conditions, strength- 
ened by sharp business practice, wrongful representations 
and a species of coercion, the plaintiffs were overreached 
and defrauded of their leasehold rights. The decree of the 
trial court was right in undertaking to restore the same. 

To remove any possibility of resulting injustice, it is 
enough if defendant Gillan be reimbursed for his actual 
outlay which will redound to the benefit of plaintiffs in 
connection with the leasehold estate. This was the sum of 
$501.10 originally paid to the county treasurer, and the 
amount of the note, $1,011.20, given in the land commis- 
sioner’s office for delinquencies under the act of 1933, and 
$100 paid on account of the Gilcrest company’s notes. The 
Gilerest company appears to have parted with these notes 
voluntarily, but, under the circumstances of the case, a 
court of equity cannot sanction the holding or application 
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of them in behalf of defendant Gillan for more than the 
amount of his actual investment therein. He should be 
well satisfied to receive a return of that. This item of 
$100, having been omitted from the provisions of the de- 
cree of the trial court, and the time of maturity of the 
$1,011.20 as fixed by the act of 1933 having expired, re- 
quires a modification of that part of the decree to the effect 
that plaintiffs be given a reasonable time for redemption 
of said premises by the payment of said sums with ac- 
cruing simple interest from the time of the payments, re- 
spectively, at 5 per cent. into court to and for the benefit 
of defendant Gillan and in satisfaction of the debt to the 
state if not heretofore paid, and of any additional accrued 
leasehold payments due to the state, whereupon they shall 
be entitled to an assignment from Gillan to plaintiffs, 
Arthur E. and Orville L. Walter, of the lease executed in 
the name of defendant Gillan, the decree to stand as such 
assignment if not otherwise made, and the title as owners 
of the leasehold be fixed and quieted in said plaintiffs as 
against all other parties to the suit or any person claiming 
through any of them. 

The court fixes December 31, 1935, as such reasonable 
time, and that part of the decree as so modified is affirmed. 
In the event of failure of plaintiffs to so redeem within 
the time fixed, their rights thereto shall become at once 
concluded and the title to the leasehold shall thereupon be 
confirmed in the defendant Gillan. 

In accordance with the views here expressed, the judg- 
ment of the trial court is reversed in part, modified and 
affirmed in part, and remanded, with directions to enter a 
decree in accordance herewith. 

AFFIRMED IN PART, AND REVERSED IN PART. 
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ISABELLE SWEENEY, APPELLEE, V. MIDWEST LIFE INSURANCE 
COMPANY, APPELLANT. 


FILED JULY 19, 1935. No. 29306. 


1. Evidence: WITNESSES: CROSS-EXAMINATION. Where a medical 
witness, who in testifying to his examination of the subject 
shortly after a fall, makes frequent reference to his memo- 
randum of the case history as told to him by the subject and 
of his findings, and testifies on direct examination to some of 
the statements of the subject concerning her physical condition, 
it is not error to permit him on cross-examination to be asked 
as to other pertinent statements made to him at the time by the 
subject concerning the fall. 

2. Pleading. “Generally, a plaintiff is only required to bring his 
case within, the terms appearing on the face of the contract in 
suit, and need not negative conditions and exceptions indorsed 
thereon.” Railway Officials & Employees Accident Ass’n v. 
Drummond, 56 Neb. 235. 

3. Insurance: ACTION: DEFENSE: QUESTION FOR JuRY. Where in 
a suit to recover on an accident insurance policy it clearly 
appears that the insured suffered a fall, and there immediately 
followed disability of paralysis, and shortly death, and it was 
presented as a defense that the fall and death were caused by 
disease and not by accident, the question was properly submitted 
to the jury. . 

4. Instructions examined, and held free from error. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


J. W. Kinsinger, H. C. Henderson and H. J. Lutz, for 
appellant. 


Rosewater, Mecham, Shackelford & Stoehr and Reginald 
C. Miller, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


BLACKLEDGE, District Judge. 

This action was commenced in the district court for 
Douglas county to recover the death benefit provided in an 
accident insurance policy, upon the ground that the in- 
sured had come to her death by accidental means, within 
the terms of the policy. , 
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The petition alleged that on October 19, 1931, the de- 
ceased slipped and fell over a stool which also slipped as 
she was engaged in her work, falling and striking her 
head, left arm and hip and other parts of her body in the 
fall, and that prior thereto she was physically fit and able 
to work and was working steadily, that said fall resulted 
in almost immediate paralysis and in her death on De- 
cember 2, 1931. The defendant, appellant, defended upon 
the ground that the deceased had at the time of her appli- 
cation for insurance and for many years prior thereto, as 
she well knew, a chronic and organic heart disease of a 
serious and advanced nature, that said heart disease caused 
and resulted in her death. The answer further alleged 
that in her application for the insurance the insured had 
made false answers in reference to the state of her health 
in the matters pertaining to said heart disease. The is- 
suance and delivery of the policy, the death of the insured, 
proof of plaintiff’s claim and refusal of the defendant to 
pay it were admitted. The reply denied the making of 
any false answers in the application, alleged that the de- 
ceased had fairly disclosed all information she had con-' 
cerning the matters inquired about, and denied that she 
had a chronic heart disease or that it was the cause of her 
death. These issues were submitted to the jury upon the 
evidence, and a verdict was returned for the plaintiff, upon 
which judgment was rendered for the amount of the policy 
claim. 

The case is submitted in this court upon three principal 
assignments on the part of the appellant, to the effect that 
(1) the evidence was not sufficient to support a verdict or 
judgment in the plaintiff’s favor, (2) that the evidence 
showed fraud on the part of the insured in procuring the 
policy, and (3) that there was error in the court’s instruc- 
tions by which the case was submitted to the jury. There 
is an additional assignment concerning the admission of 
testimony on the cross-examination of one of the witnesses 
for the defendant. . 

It is apparent that this was the ordinary action to re- 
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cover upon an accident insurance policy and that no new 
or novel features are involved in it. The record of the 
trial, as embodied in the bill of exceptions, consists of 201 
typewritten pages. The condensation and analysis of it, 
as embodied in the briefs of counsel, consists of 284 
printed pages. 

The admission of testimony to which objection is made 
arose in this manner: Dr. Hanisch was called as a wit- 
ness for the defendant and had testified to his examination 
of the deceased made November 18 following the accident, 
in the course of which testimony he made frequent refer- 
ence to the personal history of the insured as given by her 
in that examination. He was asked on cross-examination 
whether as a part of that history she told him that on Oc- 
tober 19; while seated in a chair behind the cigar counter, 
the chair slipped out from under her and she fell striking 
her head, left shoulder and left hip. This was objected to 
as not being proper cross-examination. The objection was 
overruled and the witness permitted to answer, which he 
did, stating that she did give him sucha history. Upon a 
further question as to what she had then said as to the 
acts of certain other persons present at the time, the ob- 
jection was sustained and testimony not admitted as to her 
statements concerning the acts or statements of other per- 
sons. 

The witness, while testifying, held in his hand and made 
constant reference to a memorandum which he had made 
concerning his examination and her history given to him 
as a part thereof. The witness stated: “I will be very glad 
to give you the results of my examination I have before 
me. * * * Yes, sir, that is my memoranda. It is from my 
notes. * * * Q. What findings did you make there as to 
her physical condition at that time? * * * A. Let me just 
refer to my notes and I will give you that information. 
* * * My diagnosis was cerebral embolism. * * * My report 
of her heart here indicates that she had a very badly dis- 
eased heart. * * * Q. What did she say about that? A. This 
is as to her past history.” The witness then details cer- 
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tain statements by the insured at the time in reference to 
matters pertaining to her health, going back to her child- 
hood, and was further asked: ‘Q. She told you then that 
she had been told that she had a rheumatic heart? * * * 
A. Yes, sir.” Upon cross-examination the witness was 
asked concerning her blood pressure, to which he replied 
that he could not tell about the blood pressure without 
looking at his memorandum, that it was three years ago. 
The memorandum was then referred to by counsel cross- 
examining the witness and, after certain inquiries, was 
' shown to the counsel, and thereupon the question was 
asked to which objection was made and the ruling com- 
plained of followed. 

In view of this situation as disclosed by the testimony 
itself and without further discussion, we express the 
opinion that the trial court did not abuse its discretion or 
commit prejudicial error in permitting the question to be 
answered. Any undue expansion upon further questions 
concerning other things not directly connected with the 
subject of inquiry was not permitted by the court, and the 
witness having made his memorandum and the history and 
certain parts of it as stated by the deceased rather promi- 
nent in his testimony on direct examination, the cross-ex- 
aminer was entitled to make this inquiry. 

Upon the assignment of error as to the matter of in- 
structions, the criticism is directed particularly to the in- 
struction No. 8 which is as follows: 

“The defendant pleads as a defense to the plaintiff’s 
right to recover in this action against the defendant that 
the insured did not come to her death as a result of an 
accident, independent of all other causes; that her death 
resulted from a stroke of paralysis caused by a diseased 
condition of the heart. 

“In this connection you are instructed that if the defend- 
ant has satisfied you by a preponderance of the evidence that 
the death of the insured was due to a stroke of paralysis 
or other cause due to a diseased condition of the heart, 
then, in such case, the plaintiff would not be entitled to 
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recover, and your verdict should be for the defendant.” 

This instruction, of course, must be considered in its 
connection with all the other instructions given at the 
trial. It is neither necessary nor possible that the propo- 
sitions involved should all be stated in one instruction. 
Particular criticism is applied to the clause that the de- 
fendant “pleads as a defense” the things stated. In this 
we feel there is too much of a tendency to a critical dis- 
tinction of words. It is often the case that lawyers and 
courts in discussing the terms of an instruction become too 
deeply analytical as to refined distinctions involved in the 
language used. Often these distinctions are apparent to 
lawyers and judges accustomed to the analysis of such 
documents, and when their application is confined to the 
boundaries of legal discussion it is perhaps all right; but 
in use and application of terms in the trial of a case we 
fear that often the decision goes off on a matter which 
would have been entirely incomprehensible to the average 
juror. It is quite possible that the trial judge might have 
found a more appropriate word than “pleads,” and yet in 
determining the effect of the instruction in its possible 
influence upon the jury we are not prepared to say he 
could have done so. We all know that to the average 
juror and layman the word “pleads” is practically synono- 
mous with “claims,” “urges” or ‘“‘contends.” It does not to 
the juror have its legal significance as to the lawyer, of its 
particular application to the pleadings proper in the case, 
but to the average juror and layman what a litigant pleads 
in a case is that which he asserts or contends in his own 
behalf. . 

It is further urged that the court erred in referring to 
the death as resulting from a stroke of paralysis, and ap- 
pellant urges in its brief that it was not defendant’s con- 
tention that paralysis caused death; that defendant’s con- 
tention was that the cause of death was not established, 
but that it was not due to paralysis, and that the defend- 
ant introduced no evidence as to the cause of the insured’s 
death. The appellant seeks thereon to make a distinction 
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between its contention as to the cause of the fall and the 
cause of the death. As we gather the contentions of the 
parties, there was no dispute that death followed upon the 
paralysis—there was the fall, there was the paralysis, 
there was the death. The real point of controversy be- 
tween the litigants was whether the fall caused the paraly- 
sis and resulting death or whether the paralysis came first 
and caused the fall and resulting death. That was the 
proposition to which the evidence was directed, and the 
defendant did plead in its answer, after reciting questions 
concerning the insured’s previous condition of health to 
which alleged false answers had been made, that “said 
heart disease caused and resulted in the death of the said 
Irene Sweeney on or about December 2, 1931,” and that 
was the issue tendered by defendant’s answer. 

The defendant’s medical witness, Dr. Young, testified: 
“In my opinion the cerebral infarct due to embolism was 
the cause of her paralysis.” The doctor further testified 
that he had the opinion that the cerebral embolism oc- 
curred prior to the fall and that it was the cause of her 
fall. 

The defendant’s counsel, as one of the grounds of his 
motion for a directed verdict, states that the undisputed 
evidence shows that the insured had an attack of cerebral 
embolism which was caused in part by preexisting disease 
—in part or altogether by such cause. In view of the im- 
mediate connection in point of fact and in time between 
the fall and the paralysis and the death, and that upon the 
theory of both sides in the trial the single controversial 
question was whether the fall caused the paralysis or the 
paralysis caused the fall, and that in either case death re- 
sulted, we cannot find any tangible ground for a distinction 
as to whether reference shall be made to the cause of the 
fall or cause of the death. 

The court informed the jury in instruction No. 4 that, 
before the plaintiff could recover, she must establish by 
preponderance of the evidence that the death of the in- 
sured, Irene Sweeney, was caused through accidental 
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means independently of all other causes, and that upon 
establishment of that fact by a preponderance of the evi- 
dence then the verdict should be for the plaintiff, unless 
the defendant satisfied them by a preponderance of the evi- 
dence that the defendant was induced to accept the appli- 
cation of the insured and issue the policy by false answers 
to interrogatories contained in the application, which the 
defendant believed and relied upon, and which the insured 
knew were untrue. 

The court further in instruction No. 9 informed the jury 
that, if the defendant had satisfied them by a preponder- 
ance of the evidence that the insured, in answer to the 
question in her application whether she had ever had 
chronic or recurrent heart disease, knowingly answered it 
untruthfully, also stating to the jury the proposition as to 
other answers, and that said company relied on said an- 
swers and would not have issued the policy had it known 
that said answers or any of them were not true, then un- 
der such circumstances the plaintiff would not be entitled 
to recover and the verdict should be for the defendant. 

Upon the whole record we are not able to find any preju- 
dicial error in the instructions, nor in the instruction No. 8 
of which particular complaint is made. 

Upon the questions whether fraud by false answers in 
the application was established by the evidence, or whether 
the evidence was sufficient to prove the accidental fall and 
consequent death independently of all other causes, we are 
of the opinion that those questions were properly left to 
the jury and that their determination upon the conflicting 
evidence should be final. While the question was a debat- 
able one, we have no doubt that there was sufficient evi- 
dence on both sides to go to the jury. The testimony as 
to the physical condition of the insured was derived from 
examination after the fall and from an autopsy and has in 
part already been adverted to. . Upon the part of the 
plaintiff the evidence showed that the insured had sus- 
tained this fall from a rickety stool which she occupied, on 
the top of which was a box on which she sat, and from 
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which she fell on to a tile floor sustaining bruises to her 
head, shoulder and hip. The testimony of plaintiff’s medi- 
cal witness was to the effect that these things might cause 
what followed, but that he could not absolutely fix the 
cause himself, which could only be done by God Almighty. 
The testimony of lay witnesses was to the effect that the 
insured had been active and engaged in labor, much of it 
hard physical labor, for many years, and that up to and 
immediately preceding this occurrence she had been lively, 
active and without any apparent indisposition of any kind. 
She had done house work, farm work, and was at the time 
engaged as sales girl at the cigar counter in the Henshaw 
Hotel. She had been told in early girlhood that there was 
something the matter with her heart, but that she insisted 
it never bothered her any, and she went on thereafter do- 
ing many kinds of work requiring physical exertion. She 
was not shown to have been afflicted with vertigo, fits, 
dizziness, fainting or any similar affliction, or to have ever 
had a fall until the one which shortly preceded her death. 

The case of Railway Officials & Employees Accident 
Ass'n v. Drummond, 56 Neb. 235, presents some features 
quite analogous to those of the present case. In that case 
the contract feature over which the controversy arose was 
whether the death of the insured, who had been shot by a 
robber, resulted from the intentional act of the insured or 
from the intentional act of another person. The jury evi- 
dently found, and the trial court and this court approved 
the finding, that the pistol of the robber had been acci- 
dentally discharged, thereby resulting in the death of the 
insured. The court in the opinion by the late Justice 
Sullivan say: “The inference that the pistol in the hands 
of the robber was accidentally discharged and that the 
killing of Drummond was unintentional, is a reasonable 
deduction from all the circumstances proved on the trial.” 

In a later case of Western Travelers Accident Ass’n v. 
‘Holbrook, 65 Neb. 469, and on rehearing 475, it is held 
that, when it has been sufficiently established by circum- 
stantial evidence that a person has suffered injury by rea- 
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son of falling from a dangerous height, it will be pre- 
sumed, in the absence of evidence to the contrary, that the 
fall was accidental. The proposition is approved and re- 
stated in Thomas Kilpatrick & Co. v. London Guarantee & 
Accident Co., 121 Neb. 354. It is said in the opinion in the 
Holbrook case: “The petition alleged that the fall was ac- 
cidental, and it is insisted that the burden of proof was 
upon the plaintiff to establish that cause, and no other. 
The correctness of this contention is undisputed, but we 
think the plaintiff has met the requirement. All that was 
demanded of him was to establish a reasonable proba- 
bility.” We do not perceive that the difference in the dis- 
tance of the fall, whether it is from a railing surrounding 
an areaway to a floor below, or whether it is from a stool 
to a tile floor, is ground for any distinction as to whether 
the fall was accidental. It is within the knowledge of 
every one that in either case the fall on to a tile floor might 
be productive of serious injury. 

Therefore, finding no prejudicial error in the record, the 
judgment of the trial court is 

AFFIRMED. 


IN RE ESTATE OF JAMES H. HUNTER. 
ROBERT H. HUNTER ET AL., APPELLANTS, V. JAMES D. HUNT- 
ER, ADMINISTRATOR, ET AL., APPELLEES. 


FILED JULY 19, 1985. No. 29236. 


1. Wills: ELECTION: Errect. “Where a widow elects to renounce 
the provisions made for her in the will of her deceased husband 
and take under the statute, such election does not render the 
will inoperative. As between other persons it will be enforced 
as nearly as may be in accordance with the intention of the 
testator.” In re state of Grobe, 101 Neb. 786. 
: It is only when the subject-matter 
upon which the wil was intended to operate has been so changed 
and the manifest plan and purpose of the testator has been 
effectually destroyed by the election of a surviving spouse to 
take under the statute that a will will be declared inoperative. 
3. Evidence. A testator is presumed to know that his widow may 
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’ lawfully exercise her right under the statute to take against 
the will, and that such right is paramount to his will. 

4. Wills: ELecTION: ErFrecr. Where the widow elected to take 
under the statute and against the will of her deceased husband, 
held, that under the facts in this case the will was not thereby 
rendered inoperative as between the other legatees to each of 
whom a certain number of shares of stock had been bequeathed, 
but that each was entitled to receive the shares bequeathed, 
as diminished by the widow’s election. 

: : Where a widow elected to take 

against the will of her deceased husband, and a devise of certain 
real property was reduced by reason thereof, held, on the facts 
in this case, not to render the will inoperative, but to reduce the 
interest bot the devisee therein accordingly. 
Where, in two bequests, a certain 
auinber of shares of stock are bequeathed, and in each bequest 
it is provided that, in the event the testator shall dispose of 
said shares of stock during his lifetime, in lieu thereof each 
shall receive certain sums of money, and the testator does not 
dispose of said shares of stock during his lifetime, the legatees, 
because the number of shares of stock bequeathed to each has 
been reduced one-third by reason of the election of the widow 
to take against the will of her deceased husband, are not 
emailed to receive the money in lieu thereof. 

Where a testator devises certain 
real property, ani provides that, in the event that the testator 
shall dispose of said real property during his lifetime, the 
devisee in lieu thereof shall receive a certain sum of money, 
and the testator does not dispose of said property during his 
lifetime, the devisee, because his interest therein has been re- 
duced by reason of the election of the widow to take against 
the will of her deceased husband, is not entitled to receive the 
money in lieu thereof. 

8. Executors and Administrators. Under the facts in this case, 
held, that the administrator is not chargeable with loss of in- 
terest, occasioned by the conversion of certain shares of stock 
into money, in excess of the amount charged against him by the 
trial court in the settlement of his account. 

Error was not committed by the trial court in allowing 

the administrator his statutory fees for his services as such. 


APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Afirmed in part and re- 
versed in part. 
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Wil H. Thompson, for appellants. 
Gray & Brumbaugh, contra. 


Heard before Goss, C. J., RosE, DAY, PAINE and CARTER, 
JJ., and LOVEL 8. HASTINGS and LIGHTNER, District Judges. 


HASTINGS, District Judge. 

James H. Hunter, a resident of Omaha, Nebraska, died 
testate on the 28th day of March, 1932. Deceased was 
survived by his widow, Louise A. Hunter, and his four 
children born to the marriage, Robert H. Hunter, Laura 
Hunter Howell, James D. Hunter, Frank C. Hunter, and 
his foster sister, Libbie Magers. The will was executed on 
the 16th day of November, 1925, and admitted to probate 
in the county court of Douglas county, Nebraska, and on 
June 5, 1932, James D. Hunter was appointed adminis- 
trator with will annexed. Thereafter, and within the time 
allowed by law, the widow filed her election to take under 
the statute. 

The estate of deceased consisted of 540 shares of stock 
in the City Service Company, 525 shares of stock in the 
Hunter Realty Company, 150 shares of common stock in 
the Chicago & Northwestern Railway Company, and shares 
of stock in the Conservative Savings and Loan Association 
amounting to $15,000, convertible into cash on 30 days’ 
notice, a debt of $2,700 owing to the estate by the Hunter 
Realty Company, also two lots in the city of E. Las Vegas, 
New Mexico, and between four and five thousand dollars 
in cash. 

On the 6th day of July, 1933, said administrator filed his 
final account and petition for final settlement, and for a 
distribution of the estate. Robert H. Hunter and Laura 
Hunter Howell, appellants herein, filed objections to the 
fina) account, in which it was alleged that without any au- 
thority or order of court said administrator withdrew 
from the Conservative Savings and Loan Association, on 
the 25th day of October, 1932, $15,000, which was then 
drawing interest, thereby said administrator lost the in- 
terest theeon in the sum of about $700, and that said ad- 
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ministrator should be charged with said interest. It was 
further alleged in said objections that, by reason of the 
widow having elected to take under the statute, the bequest 
to Laura Hunter Howell of 50 shares of stock in the Chi- 
cago & Northwestern Railway Company had failed, and 
that in lieu thereof she was entitled to the sum of $2,500. 
It was further alleged that by reason of said election of 
the widow the bequest of Robert H. Hunter of 100 shares 
of stock in the Chicago & Northwestern Railway Company 
had failed, and that he was entitled in lieu thereof to the 
sum of $5,000, and that, by the election of the widow, the 
devise to Robert H. Hunter of the town property in the 
city of E. Las Vegas, New Mexico, had failed, and that in 
lieu thereof he was entitled to the sum of $2,500. 

The county court entered an order charging the ad- 
ministrator with $606 interest on the money withdrawn 
from the -Conservative Savings and Loan Association, and 
decreed that a distribution could not be made under the 
will owing to the widow’s election, except as to the legacy 
of $1,000 to Libbie Magers, which was ordered paid. The 
remainder of the estate was ordered distributed under the 
statute as intestate property. An appeal was taken from 
the decree of the county court, and on a trial in the district 
court the order of distribution of the county court was 
affirmed, except as to the interest item, which had been 
charged to the administrator, and this item, by the deci- 
sion of that court, was reduced to $300. Robert H. Hunter 
and Laura Hunter Howell appealed to this court. 

The principal question for consideration is the construc- 
tion that should be given to the will. Without the formal 
part, the will is as follows: 

“To my wife, Louise A. Hunter, I give and bequeath, to 
have and to hold forever, all of my wearing apparel, my 
jewels and ornaments, all our household furniture and fur- 
nishings, and the sum of one thousand dollars. 

“T am the owner of five hundred twenty-five shares of 
Hunter Realty Company stock, and to my son Robert H. 
Hunter I give, bequeath and devise and to have and to hold 
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forever, six shares of said stock, and lots ten, eleven and 
twelve (10, 11 and 12) in block twenty-three (23) in San 
Miguel Townsite Company’s Addition to the city of E. Las 
Vegas, New Mexico. In the event that I shall have dis- 
posed of said town property before my death then in lieu 
thereof I give and bequeath to my said son two thousand 
five hundred dollars in money. 

“To my foster sister, Libbie Magers, of Brighton, Colo- 
rado, I give and bequeath the sum of one thousand dollars. 
If still alive at my death. 

“To my aforesaid son, Robert H. Hunter, I give and be- 
queath one hundred shares of common stock of the Chicago: 
and Northwestern Railway Company, which I now own, 
and if I shall have disposed of said stock before my death 
then in lieu thereof I give and bequeath to my said son two 
thousand five hundred dollars in money. 

“The five hundred nineteen shares of said Hunter Realty 
Company stock I give and bequeath to my said wife for 
and during the period of her natural life, during which 
time she shall have the net earnings thereof for her own 
use, but she shall not encumber or dispose of any of it. 

“To my son, Frank C. Hunter, I give and bequeath two 
hundred ten shares of said Hunter Realty Company stock, 
but subject to the life estate and interest therein of my 
wife, who is his mother; and to my son, James D. Hunter, 
I give and bequeath two hundred nine shares of said 
Hunter Realty Company stock, but subject to the life es- 
tate and interest therein of my wife, who is his mother. 
The remaining one hundred shares of said Hunter Realty 
Company stock I give and bequeath to my daughter, Laura 
Hunter Howell, for life, and at her death the same shall go 
to the surviving children of my son James D. Hunter, 
share and share alike, and this bequest is made subject to 
the life estate and interest therein of my said wife. 

“This means that during her lifetime my said wife shall 
have the net earnings of the aforesaid 519 shares of the 
aforesaid stock, and that after the death of my said wife 
210 shares of said stock shall go to my son Frank C. 
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Hunter, absolutely; 209 shares of it shall go to my son 
James D. Hunter, absolutely ; 100 shares of said stock shall 
go to my said daughter, Laura Hunter Howell, for life; 
and at her death the said 100 shares shall go to the sur- 
viving children of my son James D. Hunter, absolutely. 

“My daughter, Laura Hunter Howell, shall not in any 
manner encumber said 100 shares of stock, or any part of 
the same, and during her life, after the death of my said 
wife, she shall have for her own use the net earnings of 
said hundred shares of stock, and so that said 100 shares 
of said stock shall go intact to my said grandchildren after 
and upon the death of my said daughter. 

“By net earnings is meant the amount of earnings re- 
maining after all expenses pertaining to the operation of 
the business of said Hunter Realty Company are paid, in- 
cluding taxes and assessments, and all direct expenses and 
indirect expenses. 

“To my said daughter, Laura Hunter Howell, I give and 
bequeath fifty shares of common stock of the Chicago and 
Northwestern Railway Company, and if I should dispose 
of said stock before my death then in lieu thereof I give 
and bequeath to my said daughter the sum of two thou- 
sand five hundred dollars. 

“T have herein bequeathed to my son Robert H. Hunter 
one hundred shares of common stock of the Chicago and 
Northwestern Railway Company, and have provided that 
in case of disposal of said stock by me before my death 
that he shall have in lieu thereof the sum of $2,500 in 
money; in case I shall dispose of said shares of stock dur- 
ing my lifetime then I give and bequeath to my said son 
Robert H. Hunter the further and additional sum of two 
thousand five hundred dollars, and so that if he shall not 
receive said 100 shares of railway company stock he shall 
receive five thousand dollars in money in lieu of said 
stock. 

“In paying the money bequests herein and hereby made 
none of the Hunter Realty Company stock shall be used, or 
disposed of, and if there shall not be sufficient property 
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belonging to my estate at my death, aside from Hunter 
Realty Company stock, to pay the money bequests in full 
then the same shall be proportionately reduced to accord 
with the deficit. ; 

“All the rest, remainder, and residue of my property, 
personal, real, or mixed, and wherever situated, I give and 
bequeath to my aforesaid three sons, one daughter, and my 
wife, and share and share alike, and to have and to hold 
forever. 

“The life estates in said Hunter Realty Company stock, 
and hereby created and willed, shall carry the voting privi- 
lege thereof, which means that while my said wife survives 
me she shall vote all of said 519 shares, and after her death 
my daughter shall, while she lives, vote the 100 shares. 

“It is my very earnest desire and wish that the business 
of the Hunter Realty Company shall be continued after my 
death, during the lifetime of my widow, and I hope also 
that after the death of my widow the said business will 
still be continued until my aforesaid grandchildren come 
into absolute ownership of the one hundred shares of the 
stock willed to them.” 

It appears from the evidence that the Hunter Realty 
Company, in which the testator owned the shares of stock 
disposed of by his will, is a corporation organized by the 
testator some 27 years prior to his death. At the time of 
testator’s death the corporation owned an apartment house, 
known as the “Hunter Apartment,” a hotel, known as the 
“Hunter Inn,” and adjacent thereto a valuable business 
corner which at that time was being improved. Of the 
1,000 shares of the Hunter Realty Company, 997 were out- 
standing, with ownership as follows: Testator 525, his 
widow 161, Robert H. Hunter 244, Laura Hunter Howell 
61, Frank C. Hunter 2, and James D. Hunter 4. At the. 
time of the death of James H. Hunter and since that time 
the business of the Hunter Realty Company has not yielded 
any net income. 

It is the contention of counsel for appellees that the will 
and the surrounding circumstances disclose an intention 
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on the part of the testator to perpetuate the Hunter Realty 
Company as a family corporation, a purpose as to the final 
ratio of stock ownership among his 4 children, and a de- 
sire for an equal division of his entire estate among them, 
and that by the election of the widow to take under the 
statute such manifest plan and purpose of the testator had 
been so changed or destroyed as to render his will inoper- 
ative. 

By the widow’s election each of the legacies provided for 
in the will, with the exception of the legacy to Libbie 
Magers, was reduced one-third, and the devise of the New 
Mexico town lots one-half. 

We think that the will indicates a desire on the part of 
the testator that the Hunter Realty Company be perpetu- 
ated as a family corporation during the lifetime of his 
wife, and until the time his grandchildren, referred to in 
the will, should come into absolute ownership of the shares 
bequeathed to them. The ratio of stock ownership in said 
corporation, as between his said 4 children, was. not 
changed by the election of the widow. 

We have held: ‘““‘Where a widow elects to renounce the 
provisions made for her in the will of her deceased hus- 
band and take under the statute, such election does not 
render the will inoperative. As between other persons it 
will be enforced as nearly as may be in accordance with 
the intention of the testator.” In re Estate of Grobe, 101 
Neb. 786. 

It is only when the subject-matter upon which the will - 
was intended to operate has been so changed and the mani- 
fest plan and purpose of the testator has been effectually 
destroyed by the election of a surviving spouse to take 
under the statute, that a will will be declared inoperative. 

. Fennell v. Fennell, 80 Kan. 730. 

The testator is presumed to have known the law, and 
that his widow might lawfully exercise her right to take 
against the will. 28 R. C. L. 283, sec. 193; Disston’s Es- 
tate, 257 Pa. St. 587, L. R. A. 1918B, 62; Vance’s Estate, 
141 Pa. St. 201, 12 L. R. A, 227, 23 Am. St. Rep. 267; 
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Crocker v. Crocker, 230 Mass. 478, 5 A. L. R. 1617; Upham 
v. Emerson, 119 Mass. 509; Sawyer v. Freeman, 161 Mass. 
543. To the same effect see Hill v. Hill, 90 Neb. 48. 

Nothing appears in the will from which it may be in- 
ferred the testator would have made any different disposi- 
tion if he had known his widow would exercise her right 
to take under the law. The effect of the election of the 
widow was to reduce by one-third each bequest of the 
shares of stock in the Hunter Realty Company and of the. 
shares in the Chicago & Northwestern Railway Company. 
The legatees to whom he bequeathed the shares of stock 
in the Hunter Realty Company took in the same ratio, as 
among themselves, as they would have taken if the widow 
had taken under the will. The legatees of the Hunter 
Realty Company stock and the legatees to whom the stock 
of the Chicago & Northwestern Railway Company was be- 
queathed took ratably the same as they would have if the 
widow had not exercised her election. , 

Under this construction, the legatees to whom he be- 
queathed the shares of stock in the Hunter Realty Com- 
pany take as follows: Robert H. Hunter, to whom was 
bequeathed 6 shares of stock, receives 4; Frank C. Hunter, 
to whom was bequeathed 210 shares, receives 140; James 
D. Hunter, to whom was bequeathed 209 shares, receives 
139 1/8, and Laura Hunter Howell, to whom the net in- 
come from 100 shares was bequeathed, receives a like in- 
come from 66 2/3 shares during her life, and on her de- 
cease the ownership thereof vests in the surviving children 
of James D. Hunter. With the shares so distributed under 
the will, the expressed desire of the testator that the busi- 
ness of the corporation be continued until his grandchil- 
dren come into absolute ownership of the shares of stock 
bequeathed to them in remainder may be observed and 
carried out. Under the order of distribution of the trial 
court, Laura Hunter Howell receives 8714 shares of the 
stock absolutely, and the children of James D. Hunter are 
disinherited, a result which was not intended by the testa- 
tor. 
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It is the contention of counsel for appellant that, since 
the shares of stock of the Chicago & Northwestern Railway 
Company bequeathed to Laura Hunter Howell and Robert 
H. Hunter have been reduced one-third by the widow’s elec- 
tion, under the terms of said bequests, they are entitled to 
receive in lieu of the stock bequeathed to them $2,500 and 
$5,000 respectively. The condition on which they were to 
receive said sums of money in lieu of said stock bequeathed 
to them was the testator’s disposition of said stock during 
his lifetime. Testator owned all of this stock at the time 
of his death, and the condition on which they were to re- 
ceive money in lieu of stock does not attach. Under said 
bequests, as reduced by the widow’s election, Laura Hunter 
Howell receives 33 1/3 shares, and Robert H. Hunter re- 
ceives 66 2/3 shares. 

The same contention is made in relation to the devise of 
the town lots in New Mexico to Robert H. Hunter. In the 
devise of the property to him it is provided that, if the 
testator disposed of the same before his death, then in lieu 
thereof Robert was given the sum of $2,500. Testator did 
not dispose of the property during his lifetime, and the 
election of the widow does not entitle him to receive $2,500 
in lieu thereof, but he takes the interest remaining after 
the widow’s election. 

Under the will Libbie Magers is entitled to the $1,000 
bequeathed to her. 

After the payment of the debts and expenses of adminis- 
tration, the four children of testator are entitled to share 
equally in the remainder of his estate as diminished by 
the widow’s election. 

On October 25, 1932, the administrator converted the 
$15,000 of stock in the Conservative Savings and Loan 
Association into money without an order of the court there- 
for. It appears that interest or dividend on said stock 
was payable semiannually on the 1st day of January and 
the 1st day of July each year, and that by the withdrawal 
of the money the interest or dividend thereon from July 1, 
1932, to January 1, 1933, was lost to the estate. It is ad- 
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mitted by the administrator in his answer that, if the 
money had remained in said company from July 1, 1932, to 
January 1, 1933, the interest or dividend would have 
amounted to $606. The trial court found that by waiting 
two months more the administrator would have realized 
the sum of $300 more in interest, and that there was no 
legal cause why said administrator should withdraw said 
money and lose such interest, and adjudged that his ac- 
count should be charged with $300. 

The court found and adjudged that subsequent to said 
date a justifiable cause arose for withdrawing said fund, 
and the administrator should not be charged with interest 
subsequent to January 1, 1983. The administrator has not 
filed a cross-appeal from the judgment charging him with 
$300 interest and the question whether said sum was right- 
fully charged to him is not here for review. 

Counsel for appellants contends that the trial court erred 
in not charging the administrator with a further sum of 
$300 interest from January 1, 1933, to July 1, 1938. Coun- 
sel seems to base this claim solely upon the ground that 
the administrator failed to procure an order from the 
county court permitting the withdrawal of said money. 
It is insisted that such an order was required by the pro- 
visions of section 30-1404, Comp. St. 1929. For his own 
protection the administrator should have applied to the 
county court for leave to withdraw this fund, and should 
have received the sanction of the court before proceeding 
to do so. The fact that he did not make such application 
and obtain an order of the county court does not render 
him liable, if the transaction was in good faith on his part, 
without profit to himself, and he exercised the care, pru- 
dence and judgment a man of fair average capacity and 
ability would have exercised in the transaction of his own 
business affairs, and this is true, even though subsequent 
events should disclose that the action taken was not neces- 
sary. Dundas v. Chrisman, 25 Neb. 495; In re Estate of 
Bush, 89 Neb. 334;11R. C. L. 183, sec. 140. The adminis- 
trator on withdrawing the money deposited it temporarily 
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in the United States National Bank, without interest, in 
the account of the estate. Shortly thereafter, owing to 
financial conditions and the fear that the money might be 
lost, he withdrew the money from the bank, rented a 
safety deposit box in the name of himself as administrator 
of the estate, and placed the money therein. The adminis- 
trator did not profit in any way by the withdrawal of the 
money and the subsequent retention of the same. At the 
time the administrator withdrew the money, and for 
months subsequent thereto, the financial conditions existing 
were critical, and banks and large financial institutions 
were failing or suspending payment of their obligations 
almost daily. The administrator in this transaction exer- 
cised the utmost good faith, and on the facts disclosed by 
the record should not have been charged with the loss of 
any interest, but not having appealed from the judgment 
of the trial court charging him with the loss of $300 in 
interest said charge against him, as made by that court, 
must stand. 

Counsel for appellants contend that the administrator 
was not entitled, on account of alleged mismanagement of 
the estate, to the allowance of any fee for his services. 
The county court allowed the administrator his statutory 
fees, and the district court affirmed such allowance, and 
on the facts and circumstances disclosed by the record the 
contention is without merit. 

The judgment of the trial court, so far as it sustains the 
allowance of the account of the administrator and the 
charging him with the $300 loss as interest, is affirmed, 
but the judgment holding the will inoperative, except as to 
the legacy of Libbie Magers, and ordering the remaining 
property distributed as intestate property, is reversed, 
with directions to enter an order of distribution under the 
will in conformity with this opinion. 

AFFIRMED IN PART AND REVERSED IN PART. 
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Max MOSHER, APPELLANT, V. HERMAN BESELIN ET AL., AP- 
PELLEES. 


FILED JULY 19, 19385. No. 29322. 


Attachment: EstoprpeL,. A defendant in an attachment proceeding, 
who fails to assail the validity of the attachment or the truth- 
fulness of the affidavit upon which it is based, but who, within 
a few days after the levy of such attachment, voluntarily 
executes and delivers a bill of sale of the attached goods and 
chattels for the use and benefit of the plaintiff and other credit- 
ors and accepts an exemption of $500 obtained from the sale 
of such goods and chattels, acting upon his attorney’s advice, the 
attachment action having been dismissed, ratifies and confirms 
such attachment proceedings and cannot thereafter proceed 
against the judgment creditor or the surety upon the attach- 
ment bond for damages claimed to have been sustained by reason 
of an alleged malicious, unlawful and fraudulent procurement 
and levy of such attachment. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Foster & Yates, for appellant. 
Webb, Sheehan & Kelley, contra. 


Heard before Goss, C. J., GOOD, DAY, PAINE and CARTER, 
JJ., and MESSMORE and RYAN, District Judges. 


MESSMORE, District Judge. 

This is an appeal from the district court for Douglas 
county, wherein that court dismissed the case and dis- 
charged the jury at the conclusion of appellant’s testi- 
mony. 

The action is one for malicious attachment. Only the 
evidence necessary for a determination of the case will be 
set forth in this opinion. Appellant was a resident of 
Omaha for a number of years, was engaged in the cigar 
business there and had transacted business with the ap- 
pellees Beselin for some years. He had entered into a 
written agreement on or about December 26, 1931, with 
one C. W. Detrick, a purchaser furnished by an agent of 
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appellant, to sell to him the cigar store for the sum of 
$1,000 down and the balance to be carried back on the 
stock. The purchaser, Detrick, being unable to raise 
$1,000, entered into another agreement, verbal in its na- 
ture, with appellant for the purchase of said store, agree- 
ing to give appellant three shares of building and loan 
stock as a first payment, appellant to depreciate the stock 
and take out a radio. This deal was to be consummated 
on January 2, 1932. On this same day appellees Beselin, 
being creditors of appellant, filed an action in attachment 
in the municipal court of Omaha, with appellee Jamieson 
as their bondsman, against appellant. 

The affidavit in attachment sets out that defendant, ap- 
pellant herein, is about to remove his property, or a part 
thereof, out of the county with intent to defraud his credi- 
‘tors; is about to convert his property, or a part thereof, 
into money for the purpose of placing it beyond the reach 
of his creditors; has property or rights in action which he 
conceals; has assigned, removed or disposed of, or is about 
to dispose of his property, or a part thereof, with intent to 
defraud his creditors; fraudulently contracted the debt, or 
incurred the obligation for which suit is about to be or has 
been brought. 

Appellant declares the affidavit in attachment and the 
garnishment of the purchaser, Detrick, by appellees Bese- 
lin to be false, that the same were made maliciously by said 
appellees for the purpose of injuring and damaging appel- 
lant and to put him out of business. 

After being served with process in the attachment ac- 
tion, appellant consulted an attorney whom, appellant 
claims, he employed only to sell the store. The attorney, 
after consultation with appellant, told him that under the 
circumstances he could get $500 from the proceeds of the 
sale of the store for appellant’s exemption and he thought 
that would be about the best he could get and to take that 
and let it go. This conversation took place about January 
4, 1982. The following questions and answers are set out 
in the bill of exceptions and are contained in the direct | 
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examination of appellant: “Was that in reference to the 
sale of your store? A. Yes; he told me I couldn’t do 
nothing. He says, ‘You had better take this $500 and get 
out of it.’ I was willing to do that because I was sur- 
rounded with so much—(interrupted). * * * Q. On the 
6th did you sign a bill of sale? A. Yes; I went up there— 
he called me and says, ‘Come on up here,’ but I was so 
disgusted that I turned the key over to Mr. Detrick before 
I ever got any money out of the place. I was willing to 
let it go if I didn’t get a nickel out of it, to get out of the 
mess. * * * Q. After you signed the bill of sale, then what 
happened? <A. I come back and he took out what he 
wanted out of there first, and what was left he gave me 
and I paid off some small bills to different parties that I 
owed, and it took all I had, what I got out of it.” This 
evidence, in substance, sets out the relation of the attorney 
with his client, the appellant. The bill of sale was signed 
by appellant, the store sold to Detrick, and out of the pro- 
ceeds thereof $500 paid to appellant in the nature of an 
exemption, which he accepted. 

The attachment action was dismissed on or about Janu- 
ary 7, 1932, in the municipal court by the appellees Bese- 
lin. About February 17, 1982, a release was filed in said 
attachment action, waiving all claim for damages by ap- 
pellant as against the appellees Beselin, signed by the at- 
torney employed by appellant to sell the store. 

In Parmer v. Keith, 16 Neb. 91, in paragraph 2 of the 
syllabus, it was held: “To maintain an action for malicious 
attachment there must be a want of probable cause, malice 
of the defendant, and injury to the plaintiff.’ Further, 
quoting from the opinion in said case, it was held: “Three 
things are necessary to be alleged and proved, viz., want 
of probable cause, malice in the defendant, and damage to 
the plaintiff.” 

Appellant signed the bill of sale, a legal transfer of the 
property to the purchaser, disposing of his rights in the 
property then under attachment, and the attachment action 
was dismissed. In directing his attorney to sell the store 
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and in advising with his attorney, there was only one thing 
that the attorney could do in behalf of his client, the ap- 
pellant, and that was, if appellant wanted his exemption, 
wanted to dispose of his interest in the property and de 
sired to sell the store, claiming the sum of $500 exempt to 
him, then naturally the attachment action would have to 
be dismissed in performance of the ordinary duties of an 
attorney in securing the rights of his client that his client 
had agreed to accept. 

We do not believe that the scope of an attorney’s au- 
thority can be narrowed to the point suggested in appel- 
lant’s brief. In that behalf we believe that the general 
authority and duty of an attorney under the circumstances 
may be summarized as follows: “But where an attorney 
is called on to perform specific services, and does not 
identify himself with the record of the cause, and per- 
forms only the particular services which he has been re- 
tained to perform, his implied authority to bind his client 
seems limited to the proper conduct of the specific work 
entrusted to him.” 2 R. C. L. 976, sec. 54. In order that 
appellant could obtain the exemption, it would be neces- 
sary to dispose of the attachment suit and not litigate it; 
the implied authority existed in his attorney for that pur- 
pose. 
Assuming that appellant’s attorney did not have the au- 
thority, as contended by appellant, yet appellant accepted 
and retained the fruits of the allegedly unauthorized act 
of his attorney. ‘An unauthorized compromise by an at- 
torney may be ratified by the client, and such ratification 
may be either express or implied from circumstances, as 
by the client’s acceptance of the fruits of the compromise, 
with knowledge thereof.” 2 R. C. L. 998, sec. 78. 

If the attachment issued out of the municipal court had 
been issued unlawfully, wilfully, wrongfully and malicious- 
ly, and without probable cause, and was based upon a 
false affidavit, the appellant could have had those matters 
determined in that action, and if the allegations were true 
could have fixed the liability of the appellees Beselin and 
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of the surety on the attachment bond. He did not see fit 
to pursue that course, but instead voluntarily sold and as- 
signed all his right, title and interest in the goods attached 
for the benefit of the original purchaser, Detrick, and for 
the benefit of his creditors, and thus obtained a dismissal 
of the attachment action. By such a course of procedure, 
no action can be maintained for damages for a malicious 
attachment against the attaching creditor or the surety on 
the attachment bond for the wrongful levy of such attach- 
ment. LHiseley v. Norfolk Nat. Bank, 89 Neb. 382. 

This would leave only for consideration the question of 
damages for the destruction of appellant’s business and 
loss of credit. We do not believe the record reflects any 
damages to appellant in this respect for the reasons given 
in this opinion. 

A consideration of the waiver of damages filed by ap- 
pellant’s attorney on February 17, 1932, in the original at- 
tachment action is not necessary to a determination of this 
case. 

The action of the lower court in dismissing the action 
and discharging the jury should be and is 

AFFIRMED. 


GEORGE W. JOHNSTON, APPELLANT, V. LOUIS R. JACKSON 
ET AL., APPELLEES. 


FiLep JuLy 19, 19385. No. 29328. 


Landlord and Tenant. Tenants under a written lease were adjudged 
bankrupts prior to the termination of the term. The leased 
premises were taken over by the trustee in bankruptcy, who 
sold the equipment and merchandise of the bankrupts; the pur- 
chaser thereof going into the possession of the premises for a 
period of a little over one month. The rentals accruing during 
the period the premises were in the possession of the trustee in 
bankruptcy and the purchaser of the stock of the bankrupts, 
lessees, were credited to the account of such lessees. The 
premises then remained vacant for the period of eleven months, 
the remainder of the lease term. Lessor instituted suit against 
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lessees to collect the eleven months’ rent due under the lease. 
Held, the acts of the landlord, under such state of facts, did 
not amount to such interference with tenants’ possession as to 
clearly indicate an intention on his part that the tenants should 
no longer continue to hold the premises and did not amount 
to a reentry of said premises on the part of the landlord. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed, with directions. 


Edward F. Leary, for appellant. 
Shotwell, Monsky, Grodinsky & Vance, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY and 
CARTER, JJ., and MESSMORE and REDICK, District Judges. 


MESSMORE, District Judge. 

This is an appeal from the district court for Douglas 
county, wherein the case was tried to the court without 
the intervention of a jury. That court entered its judg- 
ment against plaintiff, appellant herein, and for the de- 
fendants, appellees herein, from which judgment this ap- 
peal is taken. 

The action is one for rent. The affirmative defense is 
upon the proposition of the reentry of the premises in 
question by the landlord, appellant. The facts are stipu- 
lated and may be summarized as follows: Appellant be- 
came the owner of the interest of E. R. Deputy in the 
lease in question, and from September 8, 1924, to Septem- 
ber 11, 1931, appellees, partners under the name of Jack- 
son Mattress Company, carried on the business of the 
manufacture and sale of mattresses, occupying the entire 
fifth floor of the building located at the southeast corner 
of Eleventh and Howard streets, Omaha. On September 
11, 1931, appellees were adjudged bankrupts in the district 
court of the United States, for the district of Nebraska, 
Omaha division, and thereafter, on December 1, 1931, were 
regularly discharged as such bankrupts by said court. Ap- 
pellees did not pay appellant rent for said premises for the 
month of September, 1931, amounting to $100, and since 
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said date made no payments of rent to appellant. Appel- 
lees never exercised authority over or carried on any busi- 
ness on the premises after September 11, 1931. On Sep- 
tember 12, 1931, G. P. Horn was appointed receiver for 
said bankrupts and the keys to said premises turned over 
to an agent of the said Horn by appellees and a receipt 
taken therefor. On October 23, 1931, the said Horn was 
appointed trustee in bankruptcy of said appellees, and on 
September 28, 1931, a sale at auction of all the machinery, 
equipment, furniture, fixtures and stock of said bankrupts 
was held by said receiver and the property purchased by 
one Alfred Borchman, which sale was confirmed on Octo- 
ber 5, 1931. Appellant had full and complete knowledge 
of said bankruptcy proceedings and was paid the sum of 
$125 for rent of said premises during the period they were 
occupied by the receiver and trustee in bankruptcy and 
was also paid rent by the said Borchman in the sum of 
$83.85 on October 27, 19381, through his rental agents, 
Tukey & Sons, for the period ending November 1, 1931. 
In the month of October, 1931, the said Borchman gave 
written notice to appellant that he would on or about De- 
cember 1, 1931, leave and vacate said premises, and did 
vacate them on or about November 17, 1931, and tried to 
settle his rent due appellant for the amount which would 
have accrued prior to the date he vacated the premises, but 
‘ appellant, through his agents, insisted that Borchman was 
obligated to pay rent for the full month of November, 
1931, because he was a tenant from month to month and 
required to give 80 days’ notice prior to the first of the 
month, and thereafter, on December 10, 1931, Borchman 
paid to appellant through his said agents, Tukey & Sons, 
the sum of $100 as rental for said month of November, 
1931. From and after December 1, 1931, appellant had 
full and complete control over the premises in question 
and made diligent effort to relet the same, but said prem- 
ises remained entirely unoccupied from December 1, 1931, 
to October 31, 1932, and appellant received no income 
whatsoever therefrom during said period. At all times 
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during the months of September, October, November, and 
December, 1931, Tukey & Sons, agents of appellant, were 
in full charge of the rental collections from said prem- 
ises. Appellant credited to appellees’ account the rental 
payments of $125, $83.85 and $100 paid as above set forth. 

The question as to the future rents under the lease being 
a provable claim in bankruptcy is not in issue in this 
case, as that defense has been abandoned by appellees, since 
it is conceded that such a claim for rents is not a provable 
claim in bankruptcy. Manhattan Properties v. Irving 
Trust Co., 291 U.S. 320. 

Appellant contends that the holding of this court in 
Merrill v. Willis, 51 Neb. 162, is decisive of the instant 
case. 

Appellees contend that the sole issue to be decided is 
whether or not under the statement of facts as above 
outlined appellant can collect rent from them for the 11 
months during which appellant failed in his efforts to 
rent the premises again, under the theory of the reentry 
of the landlord terminating the lease. 

One provision of the lease is as follows: “Provided 
always, and these presents are upon the condition, that 
if such rent or any part thereof shall at any time be in 
arrears or unpaid, or if the parties of the second part 
shall at any time fail or neglect to perform or observe 
any of the covenants, conditions or agreements herein 
contained on the part of said parties of the second part 
to be performed and observed, or if the parties of the 
second part shall become bankrupt or insolvent, or shall 
compound with creditors, then in any such case it shall 
be lawful for the party of the first part or any person 
or persons duly authorized by said party of the first 
part in that behalf, without any formal notice or demand, 
to enter into and upon said demised premises, or any 
part thereof in the name of the whole, and the said 
premises peaceably to hold and enjoy thenceforth as if 
these presents had not been made, without prejudice to 
any right of action or remedy of the said party of the 
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first part in respect to any antecedent breach by the said 
parties of the second part of any of the covenants here- 
inbefore contained.” 

Under the facts in this case, appellees contend that 
this is exactly what appellant did by accepting the rent 
from the trustee in bankruptcy and from the purchaser of 
the bankrupts’ stock; that he reentered the premises and 
released appellees from any obligation to pay the remain- 
ing rent due under said lease. 

There is nothing in ‘the record to show that appellant 
intended to or did reenter the premises and thereby 
relieve appellees of their obligation under the lease to 
pay the stipulated rental. Appellant did nothing more 
than to try to keep the lease alive under the circumstances. 
Under the trustee’s possession, which ensued as a matter 
of law, appellant took the rents accruing, crediting them 
to appellees’ account. The purchaser at the sale in bank- 
ruptcy took about 30 days to remove the property pur- 
chased from the premises and appellant collected the 
amount of rent due from him for such term, as outlined. 
Thereafter, until the end of the term, appellant, having 
full charge and authority over the premises in question, 
received no income of any kind or nature therefrom. 

In the case of Merrill v. Willis, supra, this court held 
that a landlord, upon abandonment of the demised prem- 
ises by the tenant, is not required to relet them for the 
protection of the latter, but may, at his election, suffer 
the premises to remain vacant and recover the rent for 
_ the remainder of the term by means of an action on the 
lease. The following is from the opinion of Post, C. J., in 
that case: “The rule * * * is that the landlord may 
in such case, at his election, relet the premises upon the 
abandonment thereof by the tenant, in which case the 
measure of his damage will be the agreed rental less 
the amount realized on account of such reletting; or he 
may permit the premises to remain vacant until the end 
of the term, and recover his rent in accordance with the 
terms of the lease.’ 
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In the case just cited it is true that the lessor refused 
to accept the proffered surrender of the premises, but, 
being advised by the lessee of his intention to abandon 
the premises at once, notified the latter that he would 
look to him for payment in accordance with the terms 
of the lease, while no such notice appears in the instant 
case, which, appellees contend, distinguishes it from the 
case just cited. We believe it is not necessary under 
the circumstances of this case, nor is it required under 
the situation presented, for the landlord to seek out the 
tenant and serve notice as to what he intends to do. 
The holding in the case of Merrill v. Willis, supra, indi- 
cates that it is within the landlord’s election. The tenants 
were in default of rent, which certainly did not increase 
their right in the premises. The burden of proof, under 
appellees’ affirmative defense, was upon them to establish 
the same by a preponderance of the evidence. They have 
failed to show in this case, in our opinion, that the land- 
lord resumed possession of the premises in question in 
pursuance of a right which the landlord reserved to him- 
self. No other parties were dealt with, as far as the 
lease was concerned, except the trustee in bankruptcy 
and the purchaser of the bankrupts’ stock, who removed 
the same from the premises shortly after the purchase. 
“To terminate a lease by the landlord his acts must amount 
to such interference with tenant’s possession as to clearly 
indicate an intention on his part that the tenant shall not 
longer continue to hold the premises.” Hayward v. Ramge, 
33 Neb. 836. In the instant case we can draw no such 
conclusion from the affirmative proof offered by appellees © 
in support of their contention of a reentry by the land- 
lord. 

For the reasons given in this opinion, we believe the 
action of the district court should be reversed and that 
court directed to enter judgment in favor of appellant and 
against appellees in the amount sued for. 

REVERSED. 
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NEw IDEA SPREADER COMPANY, APPELLANT, V. WALTER 
E. BROWN ET AL., APPELLEES. 


FineD JULY 19, 1935. No. 29095. 


Appeal: SureTy: RELEASE. An agreement between the parties to 
an appeal from the county court, pending in the district court, 
without the knowledge or consent of the surety on the appeal 
bond, to the effect that the appeal of the defendant be dismissed 
with costs taxed to defendant and that the plaintiff withhold 
issuing execution upon the original judgment of the county 
court for three months and four days after the dismissal of 
the appeal, operates as a release of the surety on the appeal 
bond. 


APPEAL from the district court for Perkins county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Halligan, Beatty, Halligan & Maupin and Gerald J. Mc- 
Ginley, for appellant. 


Bruce K. Lyon, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY and 
PAINE, JJ., and MunpDaAyY, District Judge. 


MunNpDAY, District Judge. 

This action was brought upon an undertaking given 
on an appeal from the county court of Perkins county. 

In the action where the appeal bond was given, the 
appellant and plaintiff herein, the New Idea Spreader 
Company, was plaintiff, and the defendant Brown herein 
was also defendant in that action. The appellee and 
defendant Whipps herein was the surety on said appeal 
bond. The appeal in that action was not heard in the 
district court, but in pursuance of a stipulation between 
the parties in the original action, the appeal was dis- 
missed by the district court. The stipulation and the 
order of dismissal are hereinafter set out. 

In the case at bar the defendant Whipps filed a general 
demurrer which was sustained by the court, and the plain- 
tiff elected to stand on its amended petition and the court 
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entered an order dismissing the suit. The plaintiff has 
appealed from that order. 

The amended petition set forth: That the plaintiff 
is a corporation; the recovery of a judgment on March 
21, 1932, in Perkins county by the plaintiff against the 
defendant Brown in the sum of $444.42 with interest 
at 8 per cent. per annum from that date, and costs in 
the sum of $9.90; the taking of an appeal to the district 
court for Perkins county by Brown and the execution 
and approval of the bond sued on, which is the usual 
statutory bond and is set out in the transcript; the 
docketing of that appeal in the district court for Per- 
kins county on April 21, 1932; that the defendant Brown 
did not plead thereafter in the district court; the filing 
in the district court for Perkins county upon September 
28, 1932, of the following stipulation, viz. (omitting title 
and signatures) : 

“Comes now the parties to this action, the New Idea 
Spreader Company, a corporation, plaintiff, and Walter 
E. Brown, defendant, and hereby stipulate that the appeal 
of the defendant taken to the district court for Perkins 
county, Nebraska, from the county court of Perkins 
county, Nebraska, may be dismissed as of this date with 
expenses of said appeal taxed to the defendant. 

‘Jt is further stipulated by and between the parties 
hereto that in consideration of the dismissal of said appeal 
by the defendant Walter E. Brown that the plaintiff herein, 
the New Idea Spreader Company, a corporation, will with- 
hold issuing execution upon the judgment obtained in the 
county court of Perkins county, Nebraska, against the 
defendant until January 1, 1933.” 

The petition further alleged the order of said district 
court made on September 28, 1932, in the following words: 
“September term, September ——, 1932, appeal dismissed 
by stipulation of parties;” the issuance of an execution 
on January 1, 1933, upon said judgment against the 
defendant Brown and its return by the sheriff unsatis- 
fied for want of property; that Brown and Whipps in 
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executing said bond both became principal obligors for 
payment of the judgment, and there was prayer for judg- 
ment against each defendant. 

Whether or not the petition states a cause of action 
hinges on the effect of said stipulation and order of the 
court thereon. The appellant contends that the stipulated 
dismissal of the appeal and the delaying of execution on 
the original judgment in the county court do not release 
the surety Whipps upon the appeal bond. The appellee 
Whipps contends that the stipulation and dismissal exon- 
erate him on the bond. 

When the stipulation was filed in the district court, 
that court made the order as set out above. 

The appellant cites several Nebraska cases and sections 
of the Nebraska statutes holding that the liability of a 
surety on such an appeal bond is a primary and not a 
secondary liability. There is no question but that the 
liability of a surety is as so contended, but that legal 
proposition is not controlling in this case. 

The determination of the appeal appears to depend on 
whether or not the stipulation filed on September 28, 
1932, without the consent and knowledge of the surety, 
to the effect that the appeal should be dismissed and that 
execution on the judgment on the original debt in the 
county court was to be held until January 1, 1933, was 
made on a good consideration. 

The appellant contends that it was not, and urges 
that in the absence of proof of fraud or collusion, a 
consideration outside the matter involved in the appeal 
between the principal debtor and the creditor is necessary, 
and that there is no such consideration shown by the 
stipulation and dismissal. The appellee contends that the 
stipulation and consequent dismissal of the appeal by the 
district court constitutes a good consideration. 

There is no fraud or collusion in the case. Nor is there 
any allegation in the amended petition that at the time 
of its execution the appellee consented to or knew of the 
stipulation or order of the court in pursuance thereof. 
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To support its contention the appellant relies on the 
case of Howell v. Alma Milling Co., 36 Neb. 80, and the 
cases cited therein, and especially the case of Ammons v. 
Whitehead, 31 Miss. 99. In the Howell case the suit 
was on an appeal bond where the appeal had been filed 
in the district court, and it was there stipulated between 
the parties, without the surety’s consent and knowledge, 
that another party, who succeeded to the plaintiff’s in- 
terest in the suit, was to be substituted as plaintiff and 
the cause continued to a later date, and that in pur- 
suance of the stipulation the court permitted the sub- 
stitution and the cause was continued. After several con- 
tinuances by agreement of the parties, judgment was 
finally entered for the plaintiff. This court held that the 
Code of Civil Procedure then in force provided for such 
a substitution and that plaintiff had a right to have such 
substitution made and a continuance without any stipula- 
tion; that such procedure was contemplated when an 
appeal bond was signed and that the surety knew that the 
court had such power and that the plaintiff was not in 
the least prejudiced; that the surety was not placed in 
a worse position than before the stipulation. 

The opinion has this language: ‘He was not placed in 
a worse situation, for had there been no substitution 
Howell could have prosecuted the suit to judgment in the 
name of the original plaintiff.” 

As to the continuance of the original suit, the court 
say: “The fact that the original suit was continued from 
time to time by agreement, without the consent of the 
surety, did not operate as a release of the latter, nor 
did the rendition of the judgment by consent of the 
principal in the bond have the effect to discharge the 
surety from liability. The court had the power to grant 
the continuances irrespective of the agreement of the 
parties. Had it done so on the application of either party 
without the consent of the other, the surety would have 
been bound, since his undertaking contemplated a possible 
exercise of such power.” 
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It is therefore clear that the Howell case is not in point 
in the case at bar as there is no question as to substitution 
or continuance in the district court involved. Nor is the 
case analagous to the case at bar. The substitution of 
parties and continuances of cases are matters within the 
power of the district court irrespective of any agreement 
of the parties. Also in the Howell case the substitution 
of parties and the continuances were made while the 
case was pending in the district court. In the case at 
bar the only action in the district court was the dismissal 
of the appeal in pursuance of the stipulation. The stipu- 
lation was to further be carried out elsewhere and inde- 
pendent of the matters involved in the appeal. The stipula- 
tion related to the delay of appellant to collect the 
original debt which was in judgment in the county court. 
This was an independent consideration outside the matters 
involved in the appeal. The holding in the Howell case 
is correct under the facts in that case. 

This court some time later than the Howell case had the 
question of a release of surety before it in the case of 
Wabaska Electric Co. v. City of Blue Springs, 84 Neb. 577. 
It appears in this case that the parties stipulated that 
the judgment of the lower court should be entered in the 
district court and that the appellee waived full payment 
of electric light service for a time which was at a date 
later than that included in the suit. The court held 
that the stipulation between the parties to the appeal 
pending in the district court, without the knowledge or 
consent of the surety, to the effect that a judgment might 
be entered against the appellant for a specified sum, with 
costs, based upon a valuable consideration moving to each 
of the parties outside of the matters involved in the 
appeal, operated as a release of the surety on the appeal 
bond. The court in discussing what the consideration to 
each party was under the above stipulation used the fol- 
lowing language: 

“Tt appears that, while the cases were pending in the 
district court, the plaintiff and the defendant city entered 
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into the stipulation above mentioned, by which the city 
consented that judgment be entered in that court the 
same as in the court below, with interest added, for a 
valuable consideration, viz., the relinquishment by the 
plaintiff of a claim for 21 months’ electric light service 
to the city. If plaintiff was willing to yield so large a 
claim, it seems reasonable that it must have been on 
account of some inherent weakness in its cases then pend- 
ing before the district court. For the purpose of getting 
the judgments affirmed in that court, the plaintiff waived 
its aforesaid claim and consented to surrender its fran- 
chise. So far as the surety was concerned, the effect of 
that agreement was to credit the city with the value of 
that claim upon the judgments which it had appealed from 
the county court.” 

Thus in the Wabaska case the appellant received the 
release of the plaintiff’s claim for electric service. The 
appellee for the purpose of getting the judgment affirmed 
in the district court waived its claim, which may have 
been on account of some inherent weakness in its case 
pending before the district court. Whatever it was, this 
court held that it received a consideration in getting its 
judgment affirmed. This case was in the district court 
and the judgment was entered in the district court, which 
is not a fact in the case at bar. 

In the case at bar the principal debtor received an 
extension of time of payment of the judgment of the 
county court of several months without giving a stay 
bond. Also in the instant case the original appellee 
received the same as the appellee did in the Wabaska case, 
i. e., that it recovered a judgment; also it had a judgment 
in another court reinstated on the original debt, probably 
because of some inherent weakness in its case pending 
before the district court. Therefore the consideration 
received by the appellees in the case at bar was independent 
and outside the matter involved in the appeal. This 
holding of this court is in accord with principle and 
authority. The surety on the appeal signed an appeal 
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bond conditioned “that the appellant will prosecute his 
appeal to effect, and without unnecessary delay, and that 
said appellant, if judgment be adjudged against him on 
the appeal, will satisfy such judgment and costs.” The 
surety was entitled to have the contract of the principal 
debtor preserved and the debtor has no right to stipulate, 
without the surety’s consent, to vary its terms, if the 
surety is to be held liable. 

Kendall v. Grice, 1 Mackey (D. C.) 279, 47 Am. Rep. 243, 
is a case where an agreement was entered into whereby 
the plaintiff recovered possession of real estate and the 
payment of $175 for rent and damages, and a stay of 
execution on the judgment against the defendant was 
agreed upon for 30 days from date. The rule is stated 
~ as follows: 

“The engagement of the surety is not to be enlarged 
or varied without his consent. Any agreement to do so 
by the creditor is an attempt on his part to make for the 
surety a new contract to which he never assented. The 
time of payment may be quite as important a consideration 
to the surety as the amount he has promised conditionally 
to pay. He may have agreed to become responsible, be- 
cause he then had in his possession property of the 
principal debtor sufficient to indemnify him against loss. 
When the time fixed in the contract has passed without 
notification to him of the default of the principal, he may 
naturally suppose his liability to be at an end, and thus 
release the means of reimbursement, to his ultimate 
loss, if the changed contract is subsequently enforced 
against him. Again, the surety has the right, on pay- 
ment of the debt, to be subrogated to all the rights of 
the creditor, and to proceed at once to collect it from the 
principal; but if the creditor has tied his own hands 
from proceeding promptly, by extending the time of 
collection, the hands of the surety will equally be bound; 
and before they are loosed, by the expiration of the ex- 
tended credit, the principal debtor may have become 
insolvent and the right of subrogation rendered worthless. 
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It is also well settled that it is unimportant whether the 
extension given has actually proved prejudicial to the 
surety or not.” 

This case cites and approves Ross v. Ferris, 18 Hun 
(N. Y.) 210. 

In the Ross case there was a stipulation that there 
would be a judgment of affirmance in the appellate court 
upon the “condition that execution should not issue upon 
the judgment to be entered, under six months.” The court 
say: 

“It extends the time of payment, which would other- 
wise be fixed by the judgment. It prevents the sureties, 
if they should pay the debt, from immediately enforcing 
the judgment obtained by the creditor, and to which they 
might be entitled by subrogation.” 

In Wingate v. Wilson, 53 Ind. 78, Wilson recovered judg- 
ment and Wingate was surety on the appeal bond filed 
in the appellate court. In that court, by agreement of 
parties, judgment was rendered for $80 and costs and 
no execution was to issue until the expiration of six 
months. The court puts the rule thus: 

“The appellee, by the agreement embodied in the judg- 
ment, tied up his hands and deprived himself of the 
right to issue execution for a month longer than it could 
have been stayed by replevin bail. * * * It is established 
by numerous cases in this court and elsewhere, that, if 
the creditor and the principal make a new contract, based 
upon a sufficient consideration, for an extension of time 
for payment, for a definite period beyond that contem- 
plated by the original contract, without the knowledge 
and consent of the surety, the latter is thereby discharged. 
The principle, it seems to us, is entirely applicable to this 
case. If the appellee had not, by the agreement, disabled 
himself to issue execution for the six months, he might, 
perhaps, within that time have realized his money, either 
by a voluntary or coerced payment, and thereby relieved 
the surety upon the appeal bond from obligation. The 
agreement for time, it sufficiently appears, was based 
upon a valid consideration.” 
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See, also, Quillen v. Quigley, 14 Nev. 215; Montrose v. 
Baggott, 161 App. Div. (N. Y.) 494. 

While the courts are not in agreement on this question, 
the majority rule seems to be the rule announced by this 
court in the Wabaska case. See 4 C. J. 1286, note 54. 

In Johnson v. Flint, 34 Ala. 678, there was a stipulation 
that $400 would be deducted from the verdict of the 
lower court and the judgment then affirmed with interest, 
and it was further agreed that the grist mill and other 
items of personal property would become the property 
of the defendant in the original suit, and the court said: 

“The appellants were the sureties for Kirk on an appeal 
bond, the condition of which was that Kirk shall ‘prosecute 
to effect his suit in the supreme court, and pay and 
satisfy such judgment as the supreme court shall render 
in the premises.’ The obligation of the appellants was 
for the performance of certain acts by a third person. 
In reference to obligations of this description, it is a well- 
settled principle that if the non-performance of the stip- 
ulated acts was occasioned by the conduct of the creditor, 
or was the result of an agreement between him and the 
principal obligor, the sureties are discharged. This piain 
principle is conclusive in this case. The principal obligor 
was prevented from proceeding in the attempt to pros- 
ecute his suit to effect, by the agreement entered into 
between him and the obligee, without the knowledge or 
consent of the sureties. By thus interfering, and becoming 
a party to an agreement binding Kirk not to prosecute his 
appeal, Flint must be held to have waived the obligations 
in his favor imposed on the sureties by the terms of their 
bond. The sureties guaranteed the performance by their 
principal of a particular contract, and engaged for nothing 
more. Without their consent, and by an agreement between 
the creditor and their principal, in which mutual ad- 
vantages are secured to each other, the contract into which 
the sureties entered has been varied.” 

Johnson v. Flint, supra, is approved by this court in 
the Wabaska case. 
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So in the instant case appellee Whipps signed an appeal 
bond providing that Brown would do certain acts. This 
was an obligation that Brown would do those acts. The 
case could not be prosecuted to effect on account of the 
stipulation and conduct of the creditor, before any breach 
in the bond, and the acts for which the surety was pledged, 
1. @., the prosecution of the appeal in the district court to 
effect and without delay, could not be performed. 

The appellant also contends that, at the time the stipula- 
tion was made between the parties and the appeal dis- 
missed in pursuance thereof by the district court, Brown 
was in default of pleading in the district court, and that 
appellant would have been entitled to judgment by default, 
and that the agreement was thus without consideration. 
We cannot accept this contention as correct. The district 
court could have permitted the defendant Brown to file 
a pleading out of time as well as the stipulation. It is a 
common practice for district courts to permit parties, in 
default of pleadings, to file pleadings in the case. The 
record does not show that a motion to take such default 
had been filed or been asked in the district court. It is 
a reasonable presumption that, since the stipulation was 
filed, the appellant would not have been given a default 
judgment had it asked for one. If so, why was the 
stipulation made? At least there is no presumption that 
a default judgment could have been had in the district 
court and the record does not show the entering of such 
judgment. The stipulation had the effect, other than 
heretofore mentioned, of preventing the defendant Brown 
from making further effort to defend the action in the 
district court. 

The judgment of the district court is right and is 

AFFIRMED. 
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ETHEL NEECE, APPELLEE, Vv. Harry L. LEE ET AL., APPEL- 
LANTS. 


FILED JULY 19, 19385. No. 29287. 


1. Principal and Agent: NEGLIGENCE oF AGENT: LIABILITY OF PRIN- 
CIPAL. Where a salesman or a solicitor acts for a company on 
commission and represents the company only as to the results 
of his work, and where the company does not prescribe the 
means by which the work is accomplished and does not direct 
the mode of performing the work nor require the solicitor to 
devote his entire time to the service of the company, the com- 
pany is not liable to third persons for personal injuries caused 
by the negligence of such solicitor. 

2. Venue. In an action in personam a summons cannot be lawfully 
sent to a county other than the one where the action is pend- 
ing unless there is a joint demand against the nonresident 
defendant and the defendant summoned in the county where the 
action was commenced. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Reversed, with directions to 
dismiss. 


Shelburn & Russell, Cleary, Suhr & Davis and Louis H. 
Cooke, for appellants. 


McNeny & Sprague, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


RYAN, District Judge. 

This is an action brought to recover damages for per- 
sonal injuries growing out of an automobile accident. It 
was brought in the district court for Adams county by 
the plaintiff against the defendants Harry L. Lee and the 
New York Life Insurance Company as Lee’s alleged em- 
ployer. It was alleged in plaintiff’s petition that Lee was 
an agent and employee of the insurance company, and 
while in the course of such employment and while engaged 
in obedience to the specific orders and instructions of the 
company, he, on May 15, 1933, drove a Ford sedan into 
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the automobile in which plaintiff was riding; that plain- 
tiff suffered severe injuries; and that Lee was negligent 
by reason of excessive speed and lack of control of the 
automobile he was driving. 

The answer of the New York Life Insurance Company 
admitted the collision, denied all other allegations in the 
petition, and alleged contributory negligence on the part 
of the plaintiff. The answer of the defendant Harry L. 
Lee alleged that Lee was a resident of Furnas county 
and was absent from Adams county when the action was 
commenced; that the defendant insurance company was 
served with summons in Adams county and service had 
upon Lee in Furnas county; that there is no joint liability 
between the defendant Lee and the insurance company 
with reference to the plaintiff’s cause of action; and that 
the insurance company was made a defendant for the 
purpose of prosecuting the action in Adams county rather 
than in Furnas county. The answer further contained a 
general denial of the allegations of plaintiff’s petition. 

The reply was a general denial. 

Previous to the filing of the answer of the defendant 
Lee, he filed a special appearance on the grounds set 
forth in the answer. This special appearance was over- 
ruled, but was preserved in the answer of the defendant 
Lee. 

At the close of the plaintiff’s evidence the defendant 
insurance company moved for a directed verdict in its 
favor, for the reason that the plaintiff had failed to in- 
troduce evidence sufficient to constitute a cause of action 
against the defendant insurance company; that she had 
failed to establish that defendant Lee was a servant or 
employee of the New York Life Insurance Company at 
the time of the accident, or that he was in the course 
of any employment performing any service for the com- 
pany. The company renewed the motion at the close of all 
the evidence. The motions were overruled and the cause 
submitted to the jury. A verdict was returned by eleven 
jurors for the plaintiff and against both defendants. Mo- 
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tions for a new trial were overruled and judgment ren- 
dered upon the verdict on April 23, 1934. The defendants 
bring the case to this court on appeal. 

There are many errors assigned, but the principal one 
relied upon is that there was no joint liability between the 
defendants, and that the suit was improperly commenced 
in Adams county, and that no judgment could be rendered 

against either defendant in Adams county. 

; The evidence showed that the defendant Lee was a so- 
liciting agent for the New York Life Insurance Company 
and that he held an agency contract, dated May 38, 1920, 
whereby he was appointed the company’s “special agent 
for the purpose of canvassing for applications for insur- 
ance on the lives of individuals, and of performing such 
other duties in connection therewith as the officers of said 
first party may in writing expressly require of him.” The 
contract also provided that Lee should have no authority 
to accept risks, to make contracts, to extend the time of 
payments of premiums, or to bind the company by any 
statement. It provided that Lee should devote to the busi- 
ness of his appointment “such portions of his time as he 
can spare from his other occupations.” It provided fur- 
ther that he should receive as compensation only certain 
percentages of the first premiums collected. The defend- 
ant Lee was authorized to solicit life insurance in any part 
of the state of Nebraska. The contract provided for can- 
celation for cause, and further that either party might 
without cause terminate the agreement upon thirty days’ 
notice. At the time of the accident the defendant Lee was 
an inspector for the regiorial agricultural credit corpora- 
tion. His duties were to make inspections for farm yard 
and feeder loans for this corporation over a large territory 
and he devoted practically all of his time to that occupa- 
tion. He testified that he spent a very small part of his 
time soliciting life insurance for the defendant company; 
that he had not written any business for four or five 
months previous to the accident for the defendant insur- 
ance company. 
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On May 15, 1983, Lee made an inspection south of Re- 
publican City for the credit corporation. He left his home 
at Oxford at 8 or 9 o’clock in the morning by automobile. 
He drove his Buick car to Alma and there he borrowed a 
new Ford sedan and drove to a farm where he made a 
barn yard inspection and completed his work there at 
about 4 p.m. When he left this farm he drove to Republi- 
can City and called at the office of Dr. Talcott to inquire 
about the physical examination of two applicants for in- 
surance, whose applications he had taken some months 
previously, but which had been held up for final action. 
He had no supplies of the insurance company with him at 
this time. There is a dispute in the evidence as to whether 
or not the defendant Lee actually saw Dr. Talcott on that 
day. He called at his office and learned that the doctor 
was absent and said he would see him later. Lee testifies 
that he did not see the doctor, but got in his car and left 
for Alma. The accident took place while Lee was driving 
from Republican City to Alma about 4:30 p. m. on that 
day. A witness, Ulis Wolf, testified that he saw and over- 
heard the defendant talking with Dr. Talcott in the barber 
shop at Republican City. 

It is a well-settled rule that, where one person has sus- 
tained an injury from the negligence of another, he must, 
in general, proceed against the party by whose negligence 
the injury was occasioned. If, however, the negligence 
which caused the injury was that of a servant while en- 
gaged in his master’s business, the person sustaining the 
injury may disregard the immediate author of the mischief 
and hold the master responsible for the damages sus- 
tained. The master selects the servant and the servant is 
subject to his control, and, in respect to the civil remedy, 
the act of the servant is in law regarded as that of the 
master; but it is not enough, in order to establish a lia- 
bility of one person for the negligence of another, to show 
that the person whose negligence caused the injury was 
at the time acting under an employment by the person 
sought to be charged. It must be shown in addition that 
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the employment created the relation of master and servant 
between them. King v. New York C. & H. R. R. Co., 66 
N. Y. 181. In Wyllie v. Palmer, 187 N. Y. 248, it was held 
that the doctrine of ‘respondeat superior’ applies only 
when the relation of master and servant is shown to exist 
between the wrong-doer and the person sought to be 
charged with the result of some neglect or wrong at the 
time and in respect to the very transaction out of which 
the injury arose. See Neff v. Brandeis, 91 Neb. 11. 

The defendant Lee worked under a contract by which he 
was authorized to solicit and receive applications for life 
insurance anywhere within the state of Nebraska and was 
to be paid a certain percentage of the first premiums upon 
policies written under applications received by him. There 
was no provision that the company should pay a salary or 
his traveling expenses or any other expenses. There was 
no provision in the contract as to how or where or when 
Lee should travel or that he should travel at all. The de- 
fendant reserved no contro] over Lee’s manner or method 
of working. He was not required to devote any particular 
portion of his time to the service of the company. 

In Barton v. Studebaker Corporation, 46 Cal. App. 707, 
wherein it was sought to hold the defendant company liable . 
for the negligent driving of a salesman, who worked upon 
a commission, and whose negligent driving resulted in in- 
jury to a customer of the salesman who was riding with 
him in an automobile belonging to the salesman, the court 
said: “The real test as to whether a person is an inde- 
pendent contractor or a servant is whether the person al- 
leged to be the master, under his arrangement with the 
other party, has or has not any authoritative control of 
the latter with respect to the manner in which the details 
of the work are to be performed, and, therefore, this test 
or element ‘must, in the last analysis, always determine 
what was the essential nature of the relationship between 
the person who performed the given work and the person 
for whom it was performed.’ Labatt on Master and Serv- 
ant, sec. 18, p. 56. As some evidence of the nature of the 
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relationship existing between the corporation and Owen, in 
this case, we may refer to the fact that Owen received no 
definite compensation; that the automobile used by him for 
the purpose of facilitating conveniently the work he en- 
gaged himself to perform for the corporation was his prop-’ 
erty, and that he himself paid the expense of its main- 
tenance and care and for the gasoline necessary to run it. 
But more important than these considerations, which 
really involve evidence only tending to show the relation- 
ship, the probative value of which as disclosing the nature 
of the relationship must, of course, be measured by other 
considerations more directly addressed to the fact, is the 
fact, clearly and unquestionably established, that his busi- 
ness under his engagement with the corporation was 
merely that of seeking and finding and procuring pur- 
chasers of its automobiles (for which service he was paid 
a commission) and the further fact that, in prosecuting 
that business or work, he was at liberty under his engage- 
ment with the company to go where and when he pleased 
and to exercise his own judgment and discretion as to the 
parties whom he should seek as purchasers or to whom 
he might present propositions for the sale and purchase of 
the corporation’s automobiles. He was, in other words, 
perfectly free, under his engagement with the corporation, 
to choose his own time, place, and means of seeking and 
procuring purchasers. * * * In brief, he was perfectly free 
to prosecute the work he agreed by his contract to do for 
the corporation in any manner he saw fit, using such 
means or methods as to his judgment might seem the most 
effective for accomplishing the ends of his business. When 
a sale was made through him he was paid his stipulated 
commission, but received no compensation unless a sale 
was effected through him. He was as much engaged in 
business for himself when prosecuting the work called for 
by his contract with the corporation as is the contractor 
who engages to construct a building for a stipulated sum 
of money, he agreeing to furnish the labor and materials.” 

In James v. Tobin-Sutton Co., 182 Wis. 36, the court 
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said: “It is well settled that where one drives his own 
automobile a third party cannot be held liable for injuries 
to a stranger resulting from negligent driving unless the 
relation of master and servant or principal and agent 
exists between the third party and the driver and the latter 
is actually at the time of the injury engaged in the fur- 
therance of the master’s or principal’s business. If the 
driver is an independent contractor and not an employee 
or agent there is no liability on the part of the employer. 
So the question as to whether the driver is an employee or 
agent or an independent contractor is the turning point as 
to liability.” 

The case of Aldrich v. Tyler Grocery Co., 17 A. L. R. 
617 (206 Ala. 188) in the syllabus states: ““A salesman em- 
ployed on a commission basis, who owns and operates an 
automobile to assist him in seeking his trade, and whose 
movements are in no way controlled by his employer, is, 
with respect to the operation of the car, an independent 
contractor, so that his employer is not answerable for in- 
juries caused by his negligent operation of the car.” 

In Christensen v. Protector Sales Co., 105 Neb. 389, the 
facts were as follows: One Christensen was employed by 
the defendant to sell its products on a commission basis. 
He was assigned a territory and given an advancement 
for expenses. He was furnished with samples of the goods 
he was to sell with advertising matter. He went into his 
territory and on the first day out took two orders for mer- 
chandise. On the morning of the second day, while travel- 
ing by automobile between two towns within his territory, 
he was accidentally killed. The question involved was 
whether Christensen, at the time of his death, was an em- 
ployee of the defendant within the contemplation of the 
workmen’s compensation act. The court said: “Generally, 
to determine whether the relationship of employer and em- 
ployee exists, it is necessary to determine the right of the 
employer to control the manner and method in which 
the service shall be rendered. This ordinarily includes the 
right to determine the hours of service and to have the 
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exclusive right to the time demanded. In the instant case 
Christensen was not required to render service any par- 
ticular day or to travel in any special manner or, in fact, 
to travel at all. He might devote every day of the week to 
the sale of defendant’s products or he might let days go 
by without doing any act whatever in relation to his con- 
tract. Nor was he required to render the service personal- 
ly. He was paying his own expenses; and he was not ob- 
ligated to take orders for any specified quantity of defend- 
ant’s goods. Defendant had no right to dictate to the 
salesman in relation to the method of transportation which 
he would employ. The relationship existing between these 
parties may be likened to that between insurance solicitors 
and their companies. When day dawns the agent is free 
to work or play. If he idles away the day, he does so at 
his own loss. The company has the right only to revoke 
the agency agreement. Christensen was free to make his 
sales by writing letters to the dealers within his territory ; 
he might have called them by telephone, or he might have 
employed subagents. He was the master of his own acts, 
and his compensation depended solely upon the results ob- 
tained.”” The court concluded that he was not an employee 
within the meaning of the compensation act. 

Priest v. Business Men’s Protective Ass’n, 117 Neb. 198, 
was a proceeding under the workmen’s compensation act. 
Priest, at the time of his death, was engaged in activities 
looking toward the establishment of an insurance agency 
for the defendant in the state of South Dakota, of which 
he was to be the head, and he would be known as the state 
agent for South Dakota. The court said: ‘We think it 
must be conceded that the management of an insurance 
agency which employs subagents for soliciting insurance 
of various kinds and for a number of companies may be 
considered as an industry in itself, enjoying the privileges 
and bearing the burdens of the workmen’s compensation 
act; and that such industry may be established though 
the business is confined to writing insurance for one com- 
pany. Persons engaged in that industry are in no sense 
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employees of the insurance companies represented by them. 
Such agencies are numerous and well known to the busi- 
ness world. It has not been brought to our attention that 
a claim was ever made that agents in that business were 
employees of the single or several companies they repre- 
sent.” The court concluded that Priest was engaged in a 
separate industry and his relation to the defendant would 
be that of an independent contractor. 

The case of Johnston v. Smith, 123 Neb. 716, states in 
the syllabus as follows: “One who undertakes to obtain 
contracts for advertising for another for no other re- 
muneration than a percentage of the gross amount of the 
contracts, to pay all of his own traveling expenses,- to 
choose his hours of labor, and to select the prospective 
customers upon whom he should call in his territory, with- 
out any right of such other to control the manner or 
method of his work, is not an employee, within the mean- 
ing of the term ‘employee’ as used in the workmen’s com- 
pensation act, even though assigned to a specified territory, 
and furnished a list of prospective customers and supplies 
for writing the contracts.” 

In State Automobile Ins. Ass’n v. Pickett, 124 Neb. 481, 
it was held that a man hired to go into another state and 
bring back an automobile for a specified sum was an inde- 
pendent contractor. 

In Wesolowski v. John Hancock Mutual Life Ins. Co., 
308 Pa. St. 117, 87 A. L. R. 783, one Adams was authorized 
to solicit life insurance for the defendant and to collect 
premiums. He worked upon a stated salary per week and 
received commissions upon new business. The company 
did not require him to use a car, although the superin- 
tendent, when informed that Adams had a car, said: “If 
you have one, you might as well use it.” It was held that 
the insurance company was not liable for the negligence of 
Adams. In so holding the court said: “While the general 
rule of law is that a principal is liable for the negligence 
of his agent while in the performance of the agent’s duty, 
and the reason for the application of this rule is that the 
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agent, during the performance of his duty, is presumably 
under the direction and control of the employer, where, as 
here, the instrumentality used by the agent or employee is 
not furnished at the direction of the employer, or subject 
to the employer’s direction or control, the employer should 
not be held responsible.” 

The court further said: The defendant was in no posi- 
tion to require Adams to use his car, “for the use of his car 
was no part of his contract of service. It could not direct 
him when, where or how to drive his car. It had no more 
control of Adams’ car in which he transported himself 
than it had of the shoes he used in walking from patron to 
patron. The employer was indifferent as to whether 
Adams walked, rode a bicycle, or operated a motor car to 
reach the people with whom he transacted business.” 

The appellee relies upon the case of Singer Mfg. Co. v. 
Rahn, 132 U. S. 518, 33 L. Ed. 440. It appears to the 
court that that case is readily distinguishable from the 
instant case. Paragraphs 2 and 8 of the syllabus in L. 
Ed. read: 

“The relation of master and servant exists whenever the 
employer retains the right to direct the manner in which 
the business shall be done, as well as the results to be ac- 
complished, or, in other words, not only what shall be done, 
but how it shall be done.”’ 

“Where a person, for certain commissions to be paid 
him, agrees to give his whole time and services to the busi- 
ness of a company in selling its machines, and the com- 
pany reserves to itself the right of prescribing and regu- 
lating not only what business he shall do, but the manner 
in which he shall do it, such person is the company’s serv- 
ant, for whose negligence, in the course of his employ- 
ment, the company is responsible.” 

In that case the contract of employment provided that 
the agent should give his exclusive time and best energies 
to the business of said company. It furnished him a 
wagon as a means of transportation, though it required 
him to furnish a horse and harness to be used in connec- 
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tion with it. He agreed to employ himself under the direc- 
tion of the said Singer Manufacturing Company under 
such rules or directions as it or its manager at Minneapo- 
lis should prescribe. 

In considering the case the court said: “In short, Cor- 
bett, for the commissions to be paid him, agrees to give 
his whole time and services to the business of the company ; 
and the company reserves to itself the right of prescribing 
and regulating not only what business he shall do, but the 
manner in which he shall do it; and might, if it saw fit, 
instruct him what route to take, or even at what speed to 
drive.” 

As has been stated, this action was commenced in Adams 
county and service upon the defendant Lee was had in 
Furnas county. Upon the trial, if the plaintiff did not 
establish a right to recover against the defendant insur- 
ance company, then, as a matter of law, the court would 
have no jurisdiction over the defendant Lee. Peters v. 
Pothast, 120 Neb. 208. In order for the plaintiff to recover 
against either defendant, the defendant company must be 
held liable. We conclude that the defendant insurance 
company was not liable for the negligence of the defendant 
Lee and that the action was improperly brought in Adams 
county against the defendant Lee. 

The decision of the district court is accordingly reversed 
and the cause remanded, with instructions to dismiss. 

REVERSED. 
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CLARA HITCHENS ET AL., APPELLEES, V. MABEL ALDERSON 
ET AL., APPELLANTS. 


FILED SEPTEMBER 20, 1985. No. 29283. 


1. Mortgages: FORECLOSURE: PLEADING. Failure to insert in a 
petition to foreclose a mortgage allegations that there has been 
no action at law to collect the debt and that the debt has not 
been paid is not a ground of reversal on appeal, where such 
allegations were read into the record of the trial, with permis- 
sion of the court, were put in issue by an answer, and the issues 
tried. 

DELIVERY: Proor. Where direct evidence is unavail- 
able, delivery of a note and a mortgage securing it may be 
proved by circumstantial evidence. 

8. Witnesses: COMPETENCY. In a foreclosure proceeding, mort- 
gagors who signed and delivered the note and the mortgage 
securing it, held not competent witnesses to testify to conver- 
sations and transactions with deceased mortgagee, thus show- 
ing that those instruments were shams, where plaintiffs were 
representatives of the deceased person with interests adverse 
to mortgagors who had a direct legal interest in the result of 
the ues Comp. St. 1929, sec. 20-1202. 

Where two mortgagors in a _ foreclosure 

Saeco are both disqualified as witnesses to testify to trans- 

actions or conversations with the deceased mortgagee, neither 

is a competent witness to repeat on the witness-stand overheard 
conversations between the other mortgagor and the mortgagee, 
for the purpose of proving that. the mortgage was a sham. 


APPEAL from the district court for Pierce county: 
CHARLES H. STEWART, JUDGE. Affirmed. 


Jackson & Rice and Kelsey & Kelsey, for appellants. 
(573) 
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Mapes & Mapes and Fred H. Free, contra. 


Heard before ROSE, GOOD, EBERLY, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


ROSE, J. 

This is a suit in equity to foreclose a mortgage on a 
quarter-section of land in Pierce county. The mortgage 
purports to secure a note for $17,576. Both instruments 
were dated May 26, 1927, and were payable May 26, 19382. 
Mike Hitchens, a bachelor, was payee and mortgagee. He 
died intestate May 4, 1928, leaving as his sole heirs at law 
16 nephews and nieces. Morton Taylor was administrator 
of decedent’s estate and made his final report April 30, 
1929, which was approved by the county court May 24, 
1929. Among the unadministered assets were the note and 
mortgage in suit, which the administrator had assigned to 
the 16 heirs. Thirteen of them are plaintiffs herein and 
two of them, Mabel Alderson and Nellie Alderson, sisters, 
unmarried, are defendants, they having inherited the prop- 
erty interests of their deceased brother, Roy Alderson, 
who died August 7, 1928. The note and the mortgage 
were signed by the brother and his two sisters in this 
order: Roy Alderson, Mabel Alderson, Nellie Alderson. 
The mortgage was recorded in the public records of Pierce 
county May 27, 1927. 

The answer contains a general demurrer, a general de- 
nial, and an affirmative defense which may be summarized 
as follows: Hitchens, the bachelor uncle, made his home 
with his unmarried nephew, Roy Alderson, and the latter’s 
two sisters, the defendants. They inherited their land 
which had been heavily mortgaged and they were in 
danger of losing their farm and the home of the four of 
them. The uncle paid the previous indebtedness and took 
the note and mortgage in suit to save the farm and the 
home of all from the improvidence of Roy and to prevent 
him and defendants from again encumbering the land. 
The instruments were signed for that purpose, the uncle 
stating they would not create a liability for the payment 
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of any debt nor create a lien on the land, the papers being 
a sham without any purpose to make them binding obli- 
gations. The papers were signed with this understanding 
and were never acknowledged or delivered. The defenses 
thus outlined were pleaded in detail by defendants. 

The reply to the answer contained a general denial and 
pleas that the note and mortgage were inventoried in the 
Hitchens’ estate and included in the county court’s order 
of distribution, from which there was no appeal; that de- 
fendants participated in the distribution; that defendants 
were estopped by their own writings and conduct to assail 
the mortgage or the acknowledgment or the delivery. 

Defendants summarize the issues on the merits of the 
cause as follows: : 

“1. Were the note and mortgage made, executed and de- 
livered by the defendants to Hitchens? 

“2. Were the note and mortgage what they purported 
to be or merely shams?” 

The district court found the indebtedness due to the 
heirs from defendants on the note and mortgage to be 
$18,183.80 and ordered foreclosure. Defendants appealed. 

Defendants assail the petition as fatally defective, be- 
cause it does not contain allegations that there had been no 
proceeding at law to collect the debt, and that the debt had 
not been paid—statutory requirement. Comp. St. 1929, 
sec. 20-2144. Though these pleas were never in fact in- 
serted in the petition to foreclose the mortgage, the point 
is not well taken on the record presented, for the following 
reasons: During the progress of the trial, plaintiffs pre 
sented in open court a motion to insert in their petition the 
omitted allegations. Permission was granted from the 
bench. Defendants were permitted to answer and were 
given time to do so. Plaintiffs stated that, by leave of 
court, they amended their petition by adding the omitted 
allegations, reciting what they were. The trial court al- 
lowed the amendment and defendant filed an amended 
answer. Afterward the petition was treated by the trial 
court as amended. The issues raised by the amendment 
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and the answer were tried. The cause of action was not 
changed. Plaintiffs proved by uncontradicted evidence the 
new matter pleaded—no action at law to recover the debt 
and nonpayment of the debt. Defendants understood the 
issues and were not prejudiced by the failure to insert in 
the petition itself the amendment made in open court and 
read into the record. According to well-established rules, 
defendants are not entitled to a reversal on this ground. 
Defendants argue further that the delivery essential to 
the validity of the note and mortgage as binding obliga- 
tions of defendants was not proved. Where direct evidence 
is not available, delivery may be shown by circumstances. 
Defendants and their brother, Roy, signed the note and 
the mortgage in controversy. Following the mortgage 
there is the certificate of a notary public in regular form 
that each of the signers, all single, appeared before him 
personally and severally acknowledged the execution of it 
to be their voluntary act and deed. The seal of the notary 
is impressed on his certificate. The mortgage on its face 
imports a bona fide transaction. It was recorded in the 
public records of Pierce county the day after it was signed. 
Considered what it purports to be, a genuine instrument, 
mortgagee was a person interested in having it delivered 
and recorded. Mortgagors inherited the land when it was 
heavily encumbered. Later, mortgagee paid the former 
mortgage and the new lien followed the old. The present 
mortgage was inventoried as an asset of the Hitchens’ 
estate and was so treated in the settlement thereof. It 
was included as part of that estate in estimating inherit- 
ance taxes. Defendants did not challenge in the county 
court the power of the administrator or of the county 
judge to treat the mortgage as an asset of decedent’s estate 
nor question their rightful possession of it in a represen- 
tative or judicial capacity. There were two other -mort- 
gages, each for $4,500, on different tracts of land, in which 
defendants were named mortgagors and Hitchens mort- 
gagee. One of them was paid by defendants and the pro- 
ceeds distributed among the heirs. The other was ordered 
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foreclosed in the present suit and from the judgment for 
that particular debt there was no appeal. 

Defendants and their brother, Roy, parted with posses- 
sion of the note and mortgage for $17,576 after signing 
them. There was no writing by Hitchens that those in- 
struments were intended as shams. He was capable in 
business affairs and left an estate exceeding in value 
$150,000, but he did not leave a will or other written in- 
strument releasing defendants from liability on the instru- 
ments which they signed. The administrator testified the 
note and mortgage in controversy came into his possession 
after he was appointed as such and that he first saw them 
in Hitchens’ safety deposit box in the First National Bank 
of Plainview. 

The facts outlined are shown by direct evidence or by 
proper inference from the record as a whole. The conclu- 
sion is that plaintiffs made a prima facie case on the issue 
of delivery. 

An elaborate argument was directed to the proposition 
that the trial court erred in ruling that defendants were 
not competent witnesses to testify on the issues of signa- 
tures, acknowledgment, delivery and intent. Their com- 
petency as witnesses was challenged under the statute 
providing: 

“No person having a direct legal interest in the result 
of any civil action or proceeding, when the adverse party 
is the representative of a deceased person, shall be per- 
mitted to testify to any transaction or conversation had 
between the deceased person and the witness.” Comp. St. 
1929, sec. 20-1202. 

The mortgagee is a deceased person. Plaintiffs are en- 
titled to a share of his estate and are his legal representa- 
tives. Defendants have a direct legal interest in the result 
of the action. The execution of the mortgage was a 
“transaction” within the meaning of the statute. That 
word in the sense used by the lawmakers “embraces every 
variety of affairs, the subject of negotiations, actions, or 
contracts between the parties.” Wilson v. Wilson, 83 Neb. 
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562. Plaintiffs did nothing to waive the statutory dis- 
qualifications. It is clear, therefore, that both Mabel Al- 
derson and Nellie Alderson, defendants, who signed the 
note and mortgage in controversy, were disqualified as 
witnesses to testify to transactions and conversations be- 
tween themselves and the deceased person. In a former 
opinion it was said: 

“Having in view the common-law rule as to competency, 
and the mischief which this statute sought to prevent, it 
should be construed as if it read that no person having a 
direct legal interest in the result of an action shall be 
permitted to testify, when the party interested adversely 
to the witness’ interest is the representative of a deceased 
person.” Wylie v. Charlton, 48 Neb. 840, 853. 

It is also insisted the trial court erred in sustaining 
objections to offered proof of conversations supporting 
the affirmative defense of sham paper. Nellie Alderson, 
defendant, was asked on the witness-stand to testify that, 
without herself participating, she heard conversations and 
understandings between Hitchens and her sister, the other 
defendant, to the effect that the note and mortgage did 
not represent a debt of defendants, nor create a lien on 
their land, but were intended as shams to prevent further 
credit and encumbrances as pleaded in the answer. Ques- 
tions and offers of proof in different forms called for the 
conversations and understandings thus implied, but were 
excluded, counsel for defendants insisting that the witness 
was a third person and was therefore qualified as a witness 
to answer such questions. The witness Nellie Alderson 
was not a third person permitted to so testify. She had 
signed the papers and was named therein as a debtor. 
She was one of two defendants whose interests in the liti- 
gation were adverse to the interests of plaintiffs, repre- 
sentatives of the deceased person who was the creditor in 
the transactions. Defendants were both disqualified by 
statute to testify directly to the conversations with 
Hitchens. To permit one of them to repeat what would 
amount to the testimony of the other by means of an over- 
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heard conversation would circumvent an obvious purpose 
of the law. The rulings below on this phase of the defense 
were proper. The findings of fact upon the trial de novo 
are the same as those of the district court. Error preju- 
dicial to defendants has not been pointed out or found. 
AFFIRMED. 


JOHN LUTHY, APPELLEE, V. FARMERS MUTUAL HAIL INSUR- 
ANCE ASSOCIATION OF IOWA, APPELLANT. 


FILED SEPTEMBER 20, 1935. No. 29304. 


1. Insurance: PrRoor oF Loss: WAIVER. In an action on an in- 
surance policy for the loss of an insured automobile destroyed 
by fire, where the defense is failure to furnish proofs of loss, 
proofs of due notice of the destruction of the automobile by fire 
while the policy was in force, of the sending of an adjuster to 
adjust the loss, of the adjuster’s estimate of the loss, of what 
insured claims, and of a promise of the adjuster to report the 
facts to insurer’s home office, evidence a waiver of proofs of 
loss. 

2. Appeal. In furtherance of justice by affirming a just judgment, 
the supreme court upon appeal may, in a proper case, consider 
pleadings amended to conform to facts proved without dispute. 


APPEAL from the district court for Pawnee county: 
JOHN B. RAPER, JUDGE. Affirmed. 


Loren H. Laughlin and Dort & Witte, for appellant. - 
Kenneth S. Wherry and J. A. McGuire, contra. 


Heard before ROSE, GooD, EBERLY, Day, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


Rose, J. 

This is an action on insurance policy No. 43374 to re- 
cover from defendant, the insurer, the loss by fire of an 
automobile valued by plaintiff, the owner, at $500. De- 
fendant received the premium of $17 and issued the policy. 
The automobile was insured for an amount not exceeding 
its actual cash value and was destroyed by fire June 5, 
1933, when the policy was in force. In the county court 
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there was a judgment on a verdict in favor of plaintiff for 
$325. Defendant appealed to the district court where there 
was a judgment on a verdict in favor of plaintiff for $275. 
Defendant appealed to the supreme court. 

Plaintiff alleged in his petition that he performed the 
insurance contract on his part, including the furnishing 
of due and affirmative proof of his loss and damage. The 
allegation as to such proof was denied by defendant in its 
answer and it is argued that the judgment of the district 
court should be reversed because the furnishing of such 
proof is without support in the evidence. This is the only 
point presented by defendant on the appeal to the supreme 
court. 

Plaintiff promptly gave notice of the loss by using the 
form he found with the policy and sending the notice by 
mail to the home office of defendant at Des Moines. In 
reply he received a letter as follows: 

“This will acknowledge receipt of report of fire loss 
under your policy No. 43374. We will have our adjuster 
call on you in the very near future. Kindly be patient 
with us and wait until he arrives.” 

This letter was written on a letter head of defendant, 
was dated June 9, 1938, four days after the fire, and bore 
what purports to be the signature of H. W. Byers, Chief 
Adjuster, Automobile Department. There is evidence to 
the effect that, about 10 days later, an adjuster named 
Mann, with the local agent of defendant, who had issued 
the policy, went to plaintiff’s place where the ruins of the 
car could be seen. Plaintiff was asked on the witness- 
stand to relate a conversation between himself and Mann 
in reference to the loss of the car by fire and answered as 
follows: 

“Mann told me he was an adjuster and he was down to 
take care of it, if he could, and he said the car, according 
to the values, that car was worth anywhere from thirty- 
five to fifty dollars.” 

Plaintiff testified further that in conversation with the 
adjuster the latter said he would take the report to the 
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office and would be back in 20 or 30 days; that he came 
back within 10 or 20 days and said there would be another 
man around in 30 or 40 days; that no other man came. In 
detailing further conversation with Mann plaintiff testi- 
fied: 

“He made me no price other than that ($85 to $50) ; 
and he asked me to make a price and I made him a price 
and he told me then, he says, ‘I will take that in to the 
home office and report to the home office,’ and I told him 
five hundred dollars. He says, ‘Are you in earnest?’ I 
says, ‘Yes.’ He says, ‘Well, I will take this home and there 
will be another man here.’ He says, ‘I have got thirty— 
twenty-nine or thirty—days, something like that, to report 
in;’? but nobody showed up.” 

There was a motion by defendant to strike out the fore- 
going answer on the ground, among others, that, if the 
same is offered for the purpose of tending to prove a 
waiver, the same has not been pleaded and is not within 
the issues. This motion was overruled. 

It is shown by undisputed evidence that defendant had 
due notice of the fire and of the loss of the insured car 
while the policy was in force; that, after such notice, an 
adjuster for defendant appeared at the place of the fire 
and estimated the value of the car at $35 to $50; that he 
had plaintiff’s estimate of $500 as such value; that the 
adjuster said he would report to the home office and that 
there would be another man there; that no other man 
came. Defendant, therefore, not only had prompt notice 
of the fire, but through its adjuster had the facts relating 
to proof of loss and damage, which the adjuster said he 
would report to the home office. There is no defense ex- 
cept the technical one that defendant did not furnish in 
writing the proofs of loss and damage—knowledge ac- 
quired by or chargeable to defendant. This defense, if 
sustained, would amount to a forfeiture of the insurance 
without an offer to return the premium. There was no 
fraud on the part of plaintiff in connection with the pro- 
curing of the insurance or in regard to the fire. Defend- 
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ant sent an adjuster who did not offer to pay a loss in any 
amount, but said another man would appear later. The 
other man never came. 

Proof of the sending of an adjuster to adjust the loss, 
his appearance at the place of the fire and the other facts 
shown by uncontradicted evidence tend to prove a waiver 
of the furnishing of proofs of loss and damage. Rowmage 
v. Mechanics Fire Ins. Co., 1 Green (N. J. Law) 110; Bon 
Aqua Improvement Co. v. Standard Fire Ins. Co., 34 W. 
Va. 764; Welsh v. London Assurance Corporation, 151 Pa. 
St. 607. Defendant understood at the trial that plaintiff 
had adduced evidence of the waiver of proofs of loss and 
damage and objected to such evidence as not within the 
issues, but the objections were overruled and the rulings 
of the trial court in that particular are not presented for 
review on appeal. Defendant, therefore, is bound by those 
rulings for the purposes of the appeal. In furtherance of 
justice by affirmance of a just judgment, and to prevent a 
forfeiture of the insurance without an offer to return the 
premium after a loss when the policy was in force, the 
supreme court, upon appeal, may consider the pleadings 
amended to conform to uncontradicted evidence of a 
waiver of proofs of loss and damage. In an opinion by 
Judge Sedgwick the supreme court ruled: 

“A pleading may be amended before or after judgment, 
in furtherance of justice, ‘when the amendment does not 
change substantially the claim or defense, by conforming 
the pleading or proceeding to the facts proved.’ Rev. St. 
1913, sec. 7712. If the evidence, without objection, clearly 
proved a ‘claim or defense,’ the pleading will, upon ap- 
peal, be considered amended accordingly.” Allertz v. Han- 
kins, 102 Neb. 202. See, also, Berwyn State Bank v. Swan- 
son, 111 Neb. 141. 

While in the present case there were objections to the 
uncontradicted evidence of waiver, the objections were 
overruled and insurer is bound by such rulings, because it 
did not present them for review on appeal. 

AFFIRMED. 
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LUcIE LOGIE, APPELLANT, V. FRANK SNYDER ET AL., APPEL- 
LEES. 


FILED SEPTEMBER 20, 1935. No. 293805. 


1. Fraudulent Conveyances: INTENT: QUESTION OF Fact. The 
intent with which a husband deeds real estate to his wife, 
while he is indebted to others, is a question of fact. 


25 “To make a conveyance a fraudulent transfer, a 
fraudulent intent participated in by both parties to the trans- 
fer must exist.” Farmers & Merchants Nat. Bank v. Mosher, 
63 Neb. 130; State Bank of Beaver Crossing v. Mackley, 121 
Neb. 28. ; 

3. PRESUMPTION: REBUTTAL. The presumption that a 


deed from a husband to his wife is fraudulent as to creditors 
of grantor may be overcome by clear and convincing evidence, 


APPEAL from the district court for Rock county: ROBERT 
R. DIcKSON, JUDGE. Affirmed. 


William M. Ely, Samuel C. Ely and L. G. Nelson, for 
appellant. 


Ben H. Burritt, G. A. Farman, Jr., and H. D. Curtiss, 
contra. 


Heard before Goss, C. J., ROSE, EBERLY, Day, PAINE and 
CARTER, JJ., and RYAN, District Judge. 


RosE, J. 

This is a suit in equity in the nature of a creditor’s 
bill to cancel a deed to a quarter-section of land in Rock 
county, a deed to two town lots in Bassett, a mortgage on 
the two town lots, and to subject the real estate described 
to the payment of a judgment. The creditor is Lucie 
Logie, plaintiff. The defendants are Frank Snyder, Elinor 
Snyder and Eva Hilborn. The Snyders are husband and 
wife. Frank Snyder deeded the real estate in suit to 
Elinor Snyder. Eva Hilborn is the holder of the mort- 
gage on the two town lots. 

Plaintiff pleaded that both deeds were without consider- 
ation, and were executed for the purpose of hindering, de- 
laying and defrauding plaintiff in the collection of the debt 
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owing by Frank Snyder to her and that the mortgage was 
executed and accepted with knowledge that the deed from 
him to his wife was fraudulent as to creditors and was 
executed and accepted for the purpose of hindering, de- 
laying and defrauding his creditors. 

The judgment which plaintiff is seeking to collect was 
recovered in her favor in the district court for Rock 
county against Frank Snyder April 3, 1933, for $1,084 on 
a promissory note. Execution thereon was issued May 3, 
1933, and returned nulla bona. 

The two deeds from Frank Snyder to his wife were 
executed February 29, 1932, and recorded March 8, 1932. 

The Snyders executed in favor of Eva Hilborn a mort- 
gage on the two town lots for $510 April 25, 1933, which 
was recorded April 27, 1933. : 

The facts outlined were pleaded in detail in the petition. 
In answers by defendants the fraud imputed to them was 
denied and good faith and full consideration in all the 
transactions and conveyances affirmatively alleged. 

Upon a trial of the cause, the district court found the 
issues in favor of defendants and entered a judgment of 
dismissal. Plaintiff appealed. 

Plaintiff invokes the doctrine that a deed from a hus- 
band to his wife is presumptively fraudulent as to a credit-. 
or of grantor and argues that the record herein does not 
contain such clear and satisfactory evidence as to overturn 
such presumption. Authorities on these propositions are 
discussed at considerable length. It is a well-settled rule 
of equity that the intent with which a husband deeds real 
estate to his wife, while he is indebted to others, is a ques- 
tion of fact. The trial de novo, therefore, required an ex- 
amination of the evidence from every standpoint. 

The quarter-section of land described in the petition is 
the homestead of the Snyders and, there being no evidence 
that it exceeded $2,000 in value, the suit as to that feature 
of the cause was properly dismissed by the trial court—a 
ruling not questioned on appeal. The controverted issues 
are limited to the two town lots which the husband deeded 
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to his wife and the mortgage by which those lots were en- 
cumbered by mortgage in favor of Eva Hilborn, defend- 
ant. 

The deed to the town lots was executed, delivered and 
recorded more than a year before plaintiff procured her 
judgment. Elinor Snyder testified in her own behalf to 
the effect that she did not know of her husband’s indebted- 
ness to plaintiff or of the note evidencing it when she ac- 
cepted her deed; that she received by check in 1915, from 
the estate of her father, whose home was in Virginia, near 
Richmond, $4,800, and entrusted the fund to her husband; 
that $8,200 of the money which her husband owed her was 
invested in a house on the two town lots which were for- 
merly vacant; that she and her husband lived in the house 
for about five years and afterward moved to the quarter- 
section of land; that thereafter she received the rents from 
the house on the two town lots. The testimony contained 
details of the transactions enumerated and bore evidence 
of frankness and candor. It is uncontradicted. In a meas- 
ure the husband’s testimony was the same. It may fairly 
be inferred that the two town lots were of little value be- 
fore the house thereon was constructed with money owing 
to Elinor Snyder by her husband. Whether it was built 
with money owing by the husband to the wife or whether 
he held the fund in trust for her, the consideration was 
amply sufficient for the deed. A fraudulent intent on her 
part to interfere with plaintiff in the collection of the 
judgment against grantor is not properly inferable from 
the evidence. The true import of the evidence is that the 
transfer was made in good faith without any fraudulent 
intent of either party. ‘To make a conveyance a fraud- 
ulent transfer, a fraudulent intent participated in by both 
parties to the transfer must exist.” Farmers & Merchants 
Nat. Bank v. Mosher, 63 Neb. 130; State Bank of Beaver 
Crossing v. Mackley, 121 Neb. 28. 

The good faith of the parties to the mortgage in favor 
of Eva Hilborn, defendant, is perfectly clear. After the 
valid transfer of the town lots in Bassett to Elinor Snyder, 
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she entered into a contract with Eva Hilborn to buy the 
latter’s stock of merchandise in what is called in the record 
the ‘Midway Store.” The parties to the sale invoiced the 
stock. The buyer assumed some unpaid debts of the seller 
and executed in her favor a mortgage on the town lots for 
$510, the remainder of the purchase price. Both parties 
acted in good faith. The buyer took immediate possession 
of the store and thereafter conducted it. There was no 
fraud in the transactions. The evidence will not admit of 
any other conclusion. Both deed and mortgage being valid, 
the dismissal is 
AFFIRMED. 


STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, AP- 
PELLEE, V. MITCHELL IRRIGATION DISTRICT, APPELLANT: 
FARMERS IRRIGATION DISTRICT, INTERVENER, APPELLEE. 


FILED SEPTEMBER 20, 19385. No. 29522. 


1. Trial: Finpines. “The request for a separate statement of 
conclusions of fact and of law in the trial of a cause to a court 
without a jury, to render a compliance therewith compulsory, 
must be made not later than at the final submission of the 
cause.” Ross v. Barker, 58 Neb. 402. 

2. Waters: IRRIGATION: INJUNCTION. The state may maintain 

an action in equity to compel an irrigation district to refrain 

from using water for the purpose of irrigation in this state, 
unless it complies with the statute regulating irrigation dis- 
tricts and their use of water for the purpose of irrigation. 

: : The state has the right, by action, 
to anfotes compliance with the laws that will protect the rights 
of all users of water for irrigation purposes within the state. 
IRRIGATION Districts: LAW GOVERNING. An irriga- 
tion district, organized under the laws of Nebraska and irri- 
gating lands wholly within this state, is subject to the irriga- 
tion laws of this state, regardless of the fact that the district’s 
headgates and diversion works may be in an adjoining state. 
IRRIGATION. Under its Constitution and laws, it is 
the duty of the state of Nebraska to see that the waters of its 
streams, used for irrigation purposes, will not be wasted, and 
that prior appropriators of water shall be protected as against 
subsequent appropriators. 
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6. Courts. Where two or more courts may have jurisdiction of a 
cause of action, the one which first acquires jurisdiction will 
retain it to a final conclusion. 

7. Waters: IRRIGATION: PRIOR ADJUDICATION. The priority of 
appropriations of water from the North Platte river for irriga- 
tion purposes by the Mitchell Irrigation District and the Farm- 
ers Irrigation District has been heretofore judicially determined 
in Enterprise Irrigation District v. Tri-State Land Co., 92 Neb. 
121, i such Bee adjudication is adhered to. 

The extent of the appropriation of 

water tr imigation purposes by the Farmers Irrigation Dis- 

trict has been heretofore determined by this court in Farmers 

Canal Co. v. Frank, 72 Neb. 186, and Enterprise Irrigation 

District v. Tri-State Land Co., 92 Neb. 121, and is hereby re- 

affirmed. 


IRRIGATION: APPROPRIATION: FORFEITURE. The fact 
that an irrigation district in this state has contracted with the 
government for an additional supply of water from storage 
reservoirs, to supplement its supply of water during the irri- 
gation season in dry years, will not work a forfeiture or 
abandonment of such district’s appropriation from the natural 
flow of the stream, nor a surrender of a portion of its appro- 
priation. 


APPEAL from the district court for Scotts Bluff county: 
Louis LIGHTNER, JUDGE. Affirmed as modified. 


Morrow & Morrow and James A. Greenwood, for appel- 
lant. : 


William H. Wright, Attorney General, C. G. Perry and 
Neighbors & Coulter, contra. 


Heard before ROSE, GOOD, EBERLY, DAY and PAINE, JJ., 
and BLACKLEDGE, District Judge. . 


Goop, J. 

In 1931, on request of the governor, the attorney general 
instituted this action, to compel defendant to comply with 
the laws of the state of Nebraska applicable to irrigation 
districts in this state, and to enjoin defendant from using 
any water from the North Platte river for irrigation pur- 
poses until it complied with such laws, and for other 
equitable relief. Plaintiff alleged that defendant has 


588 NEBRASKA REPORTS [VoL. 129 


State, ex rel. Sorensen, v. Mitchell Irrigation District 


hitherto failed and refused to comply with any of the laws 
of the state of Nebraska regulating the use of water from 
Nebraska streams for purposes of irrigation in Nebraska. 

The Farmers Irrigation District, by leave of court, in- 
tervened and alleged that it had an appropriation of water 
from the North Platte river to the extent of 1,142 6/7 cubic 
feet per second for irrigation purposes, which appropri- 
ation was prior to any appropriation by defendant; alleged 
that defendant was appropriating and using water to such 
an extent that it deprived intervener of the amount of 
water to which it was lawfully entitled under its prior 
appropriation; and prayed that the respective priorities 
of appropriation of defendant and intervener be ascer- 
tained and determined, together with the extent of the 
appropriation by each. 

Defendant answered plaintiff’s petition, admitting that 
it had appropriated and was using water from the North 
Platte river for irrigation purposes on lands wholly in 
Nebraska; that its headgate and place of diversion of 
water from the river was in Wyoming, under an appropri- 
ation granted by that state; admitted that it had failed 
and refused to comply with the demands of the Nebraska 
state officials to comply with the regulations and laws of 
Nebraska, and asserted that it was not subject to such 
regulation, because its headgates and appropriation were 
in the state of Wyoming; and claimed that it was not sub- 
ject to the jurisdiction of the state of Nebraska. Defend- 
ant also answered the petition of intervener, admitting that 
intervener had an appropriation of water, prior to that of 
defendant, to the extent of 28 cubic feet per second, and 
asserted that defendant’s appropriation was prior in time 
to that of intervener, except to the extent of 28 cubic feet 
per second. There are other allegations which will be con- 
sidered in the course of this opinion. Replies were filed 
by the state of Nebraska and by intervener. The cause 
was tried to the court which entered two decrees, one in 
the action between the state and defendant, finding gener- 
ally in favor of the state; the other between defendant and 
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intervener, finding generally in favor of intervener, and 
that it had an appropriation of water, prior to that of 
defendant, to the extent of 905 cubic feet per second. 

A general survey of the record discloses that defendant 
has an appropriation of water from the North Platte 
river for irrigation purposes, granted by the state of 
Wyoming, to the extent of 193.15 cubic feet per second, 
dating from June 20, 1890, and that its right was secured 
from the state of Wyoming by defendant’s predecessor in 
title. The present defendant is an irrigation district, or- 
ganized under the laws of Nebraska. Its principal place 
of business and residence of its officers are in Nebraska, 
and the lands which it irrigates are wholly within this 
state. Defendant has failed and refused to install in the 
state of Nebraska any measuring device, by which the 
amount of water it uses for irrigation purposes in this 
state may be measured. It is conceded that defendant has 
not complied with the laws of Nebraska regulating the 
waters of Nebraska streams for irrigation purposes, and 
regulating irrigation districts, and that it has refused to 
comply with the orders and directions made by Nebraska 
officials charged with administering the irrigation laws of 
the state. Intervener is also a Nebraska irrigation dis- 
trict, claiming an appropriation of water from the North 
Platte river in the state of Nebraska of 1,142 6/7 cubic 
feet per second, with a priority dating from September 16, 
1887, which was acquired by one of its predecessors in 
title. 

The first irrigation laws in this state were enacted by 
the legislature in 1889. In 1895, a comprehensive irriga- 
tion code was enacted by the legislature which, as amended 
from time to time, appears as chapter 46, Compiled 
Statutes of Nebraska for 1929. Reference to the various 
sections of that code will be by number of section only, 
and, where other sections than those in the irrigation code 
are referred to, the proper designation of the chapter will 
be made. 

Section 501 declares that water for the purpose of irri- 
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gation in this state is a natural want. Section 502 pro- 
vides that the water of every natural stream not previously 
appropriated within the state of Nebraska is declared to 
be the property of the public and dedicated to the use of 
the people of the state, subject to appropriation as provided 
by statute. Section 503 provides, as between appropri- 
ators, the one first in time is first in right. The irrigation 
code provides for the policing of streams and the enforce- 
ment of laws governing appropriation of water and rights 
of priority, and that appropriations should be limited to a 
beneficial use, and places restrictions upon the use of 
water, limiting each appropriation, as against other ap- 
propriators, to the amount of water that he may beneficial- 
ly use. Penalties are provided for taking water from any 
stream through any ditch or canal to any land for irriga- 
tion, or for allowing the same to be used on any land or 
lands without authority from the department of public 
works. Section 615 requires an appropriator of water for 
irrigation purposes to file acreage reports, and to install a 
recording gauge, of a design approved by the department 
of public works, to record the amount of water used, and 
provides that the department of public works shall not 
furnish any water to be delivered to or used by or through 
any ditch, reservoir or other contrivance for the use or 
appropriation of water until the provisions have been 
complied with, and that the department may prevent, by 
the construction of bars or dams, such delivery or use. 
Other sections provide for the creation of water districts 
within the state and the appointment of superintendents to 
regulate the use of water for irrigation purposes within 
the several districts, and in these sections provision is 
made for the forfeiture of appropriation and for deter- 
mination and adjudication of -priorities, and a comprehen- 
sive plan is provided for the proper administration of 
water for irrigation within the state. Throughout the 
Code an affirmative duty is imposed upon the executive 
branch of the state government to regulate the use of 
water for irrigation purposes. 


VoL. 129] SEPTEMBER TERM, 1935 591 


State, ex rel. Sorensen, v. Mitchell Irrigation District 


Defendant complains of the refusal of the trial court to 
make special findings of fact and separate conclusions of 
law. It appears that the cause was finally submitted to 
the court in October, 1934. November 9, 1934, the court 
filed an opinion, giving its views with reference to the 
rights of the respective parties to the action, but decrees 
at that time were not formulated to carry into effect the 
announcement made by the court. Thereafter defendant 
made its request for special findings of fact and separate 
conclusions of law. On December 12, 1934, a hearing was 
held as to the form of the decrees to be entered, pertinent 
to the findings that the court had theretofore made and 
stated in its opinion. The trial court refused to make 
” further findings of fact or separate conclusions of law. 

Section 20-1127, Comp. St. 1929, reads: “Upon the trial 
of questions of fact by the court, it shall not be necessary 
for the court to state its finding, except, generally, for the 
plaintiff or defendant, unless one of the parties request it, 
with a view of excepting to the decision of the court upon 
the questions of law involved in the trial; in which case 
the court shall state in writing the conclusions of fact. 
found separately from the conclusions of law.” 

In Ross v. Barker, 58 Neb. 402, it was held: “The request 
for a separate statement of conclusions of fact and of law 
in the trial of a cause to a court without a jury, to render 
a compliance therewith compulsory, must be made not 
later than at the final submission of the cause.” In the 
instant case, the cause had been tried; the case submitted 
to the court, and it had rendered an opinion therein, in 
which it stated its findings and conclusions as to the 
rights of the parties prior to any request for special find- 
ings of fact and conclusions of law. We think the request 
for special findings in the instant case came too late to 
require compliance therewith. 

Defendant contends that the state of Nebraska has no 
pecuniary interest in the outcome of this action, is not the 
real party in interest, and has no right to maintain the 
action. It asserts that the action is, in fact, on behalf of 
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other irrigation districts, claiming appropriations prior to 
those of defendant, and that these are the real parties in 
interest and could maintain any action necessary for the 
protection of their rights. Under the facts disclosed, we 
think it cannot be seriously questioned that the state, even 
though it has no pecuniary interest in the institution of 
this action, has a right and a duty to protect the interests 
of water users, and that this was sufficient justification to 
authorize the state to bring and maintain this action. 

In State v. Pacific Express Co., 80 Neb. 828, it was held: 
“The attorney general may, on behalf of the state, maintain 
an action in equity to enjoin common carriers whose rates 
are fixed by law from violating the terms of the statutes , 
and exacting unlawful and excessive rates and charges.” 
In that case the action was against the express company to 
enjoin it from violating the provisions of the statute and 
exacting unlawful rates. It was therein held: “A wrong 
of a nature which affects the rights and interests of people 
living in almost every city, town and village in the state, 
as well as persons living in the country, when committed 
iby a public service corporation, is a public wrong. An 
action to restrain such a wrong by the state is within the 
jurisdiction of this court.” In the opinion it was said 
(p. 828) : “But it is contended that the state is not properly 
a party in this case, and it is argued that no suit can be 
instituted by the state in the exercise of its constitutional 
powers or ‘sovereign capacity,’ except such suit is express- 
ly provided for by statute; that the act in question has by 
its terms imposed upon the executive department the duty 
of its enforcement, and that it is therefore beyond the 
power of the attorney general to shift the burden of exe- 
cuting the law from the executive to the judicial depart- 
ment; that section 6 of the act provides: ‘The Nebraska 
state railway commission, and if there be no commission, 
then the governor with the assistance of the attorney 
general, are hereby empowered to enforce the provisions 
of this act’—and therefore that the railway commission is 
the only body vested with authority to enforce the provi- 


VoL. 129] SEPTEMBER TERM, 1935 593 


State, ex rel. Sorensen, v. Mitchell Irrigation District 


sions of the act. * * * The railway commission, if it seeks 
to enforce the law, must travel the same road as any pri- 
vate citizen—-appeal to the courts for relief, or for the 
punishment of the carrier’ who violates the law.” 

There are many users of water for irrigation purposes 
in the state of Nebraska. It seems clear that the state 
has the right, by action, to enforce compliance with laws 
that will protect the rights of all users of water for irri- 
gation purposes within the state. Other authorities, hold- 
ing to a like tenor, are: Attorney General v. Jamaica Pond 
Aqueduct Corporation, 133 Mass. 361; Stockman v. Leddy, 
55 Colo. 24. Similar rulings have been made by the 
federal courts. In ve Debs, 158 U. S. 564; United States 
v. San Jacinto Tin Co., 125 U. S. 273; United States v. 
American Bell Telephone Co., 128 U.S. 315. 

Defendant argues that the attorney general is without 
authority to institute and carry on this action. We think 
the contention is unfounded. Section 84-208, Comp. St. 
1929, reads: “It shall be the duty of the attorney general 
of the state to commence, prosecute and defend any and 
all actions affecting the rights of Nebraska water-users in 
interstate streams as against appropriators in any other 
state and to take such steps as in his judgment are re- 
quired to protect any and all interests of appropriators of 
water within this state in such cases.” This section of the 
statute alone, we think, is sufficient to confer authority on 
the attorney general to institute this action. However, 
section 84-205, Comp. St. 1929, provides: “The duties of 
the attorney general shall be: * * * 4. At the request of 
the governor, the head of any executive department, * * * 
to prosecute or defend for the state all actions and pro- 
ceedings, civil or criminal, relating to any matter connected 
with either of their departments.” In the instant case, 
the action was commenced by the attorney general at the 
request of the governor and the department of public 
works. The sections quoted confer ample authority for 
commencement of the action by the attorney general. 

Defendant also contends that, since its appropriation of 
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water from the North Platte river was acquired by grant 
from the state of Wyoming and its diversion works, where- 
by water is taken from the North Platte river, are located 
in Wyoming, it is not subject to the jurisdiction of the 
state of Nebraska, and that the state has no power to regu- 
late or control its use of the water as an irrigation dis- 
trict, or to control or administer the water which it thus 
takes from the North Platte river. 

We think the contention is unsound. Defendant is a 
corporation organized under the laws of Nebraska. Its 
principal place of business, the residence of its officers, the 
lands for which it furnishes water for irrigation purposes 
are all in the state of Nebraska. It uses the laws of the 
state of Nebraska to perfect its organization, to collect 
rentals, and to protect its rights in the distribution of 
waters to the various landowners. There can be, there- 
fore, no question that, by residence, the corporation is sub- 
ject to the jurisdiction of the state of Nebraska. The fact 
that it takes water from the North Platte river just outside 
of the state of Nebraska and conducts it into the state 
does not justify the assumption that it is not subject to the 
control of the state as soon as the water is brought within 
its borders. It is the duty of the state, under the Consti- 
tution and laws, to see that the waters of the streams used 
for irrigation purposes are not wasted; that the prior 
appropriators shall be protected as against subsequent ap- 
propriators, and in this instance it appears that there are 
a number of prior appropriators whose rights are superior 
to those of the defendant in the use of the waters of the 
North Platte river. These appropriators are all in Ne- 
braska. Clearly, the state of Wyoming would have no au- 
thority to administer the waters, after they come into this 
state, and control their use. If the contention of defend- 
ant is sound, it would leave the defendant in absolute 
control of the waters which it takes from the river, with- 
out regard to the rights of prior appropriators, and no 
state and no court would have any authority to interfere 
to compel it to use the waters for a beneficial purpose. 
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Gas companies and oil companies, having pipe lines carry- 
ing gas and oil from other states into Nebraska, are sub- 
ject to control in this state, in so far as the gas and oil 
which they bring into the state are concerned, and they 
are obliged to comply with reasonable regulation by the 
state. We think, likewise, that defendant, as soon as it 
brings the water across the line into this state, is subject 
to regulation by the state, and it should be compelled to 
comply with any reasonable regulation imposed by au- 
thority of the state. 

In Stockman v. Leddy, supra, the court said (p. 28): 
“The state has never relinquished its right of ownership 
and claim to the waters of our natural streams, although 
it has granted to its citizens, upon prescribed conditions, 
the right to the use of such waters for beneficial purposes 
and within its own boundaries. The property right, how- 
ever, in the natural streams, and the waters flowing there- 
in, has never been renounced or relinquished by the state, 
and it has at all times asserted not only its right of owner- 
ship, but the unrestrained right, within its own boundaries, 
to distribute its waters to those who have, under its au- 
thority, acquired, by perfected appropriation, the right to 
their use.” F 

In Willey v. Decker, 11 Wyo. 496, it was held: 

“As between parties diverting water from the same 
stream in this state and using the same for irrigating 
lands within this state, the district court has jurisdiction, 
not only to restrain the unlawful diversion of water by 
one to the injury of the other, but to determine their rela- 
tive rights to the use of the water. * * * 

“Where a stream has its source in another state, and 
flows from that state into this state, the district court of 
the proper county, having acquired jurisdiction over the 
parties, has jurisdiction to enjoin defendants from divert- 
ing the waters of such stream at a point in the other state 
to such an extent as to deprive plaintiffs whose lands are 
situated in this state of the water for their irrigation, to 
which plaintiffs are entitled by priority of appropriation.” 
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Since the institution of this action, the state of Nebraska 
has commenced an action in the United States supreme 
court against the state of Wyoming, wherein the state of 
Nebraska asserts that the state of Wyoming is diverting 
and using waters of the North Platte river for appropri- 
ations junior to many appropriations in the state of Ne- 
braska, and seeks a determination of the amount of waters 
of said river which the state of Wyoming is entitled to 
divert and the amount of appropriations of waters of said 
river which should be permitted to run into Nebraska to 
supply the needs of prior appropriators in this state. De- 
fendant contends that the pendency of that action is suffi- 
cient to oust the courts of Nebraska of jurisdiction to de- 
termine the issues in the instant case. No authorities are 
cited to sustain that view. 

The principle is well established that, where different 
courts may have jurisdiction of a cause of action, the one 
which has first acquired jurisdiction of the cause will re- 
tain it to a final conclusion. This action was begun three 
years prior to the action by the state of Nebraska against 
the state of Wyoming. Moreover, the parties to that action 
are not the same as the parties to this action. We are of 
the opinion.that the pendency of that action does not affect 
the jurisdiction of the courts of this state in the instant 
case. 

We will next consider the contentions arising between 
the defendant and the cross-petitioner Farmers Irrigation 
District. At the outset the defendant strenuously objected 
to the right of cross-petitioner to intervene in the action. 
At another point in its brief defendant insists that, if the 
action was begun by the state for the purpose of determin- 
ing relative priorities of appropriation, then all alleged 
prior appropriators in Nebraska should have been made 
parties defendant. If, as it contends, all alleged prior ap- 
propriators in Nebraska should have been made parties 
defendant, we fail to see any reason why defendant should 
object to the intervention and filing of the cross-petition 
by intervener. The authorities cited to sustain defendant’s 
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contention do not appear to be in point. Moreover, inter- 
vener has a direct interest in the controversy, since the 
defendant attacked the prior decisions of this court and 
of the state board of irrigation, which had awarded to in- 
tervener its appropriation and fixed its priority at a date 
previous to the appropriation by defendant. Intervener, 
therefore, had a direct interest and was entitled to inter- 
vene. 

The state board of irrigation in Nebraska in 1897 en- 
tered an order, determining that cross-petitioner had a 
valid appropriation for 1,142 6/7 cubic feet per second, 
with a priority date of September 16, 1887. The validity 
of that adjudication was before this court in the case of 
Farmers Canal Co. v. Frank, 72 Neb. 186. It was therein 
held: “The powers of the state board of irrigation exer- 
cised under section 16, art. II, ch. 98a of the irrigation act — 
of 1895, are quasi judicial in their nature, and an adjudica- 
tion by it of a right of priority of appropriation of water 
made before taking effect of the act of 1895, after proper 
notice, is final, unless appealed from, and cannot be col- 
laterally attacked.” The Farmers Canal Company was a 
predecessor in title to the Farmers Irrigation District, the 
cross-petitioner in the instant case. In the opinion in that 
case it was said (p. 145): “The first question which it is 
necessary to determine under these issues, is as to the 
status of the Farmers Canal Company and Roberts Walker 
with reference to the adjudication of priority of appropri- 
ation made by the state board of irrigation on the 9th day 
of January, 1897. This will involve a construction of cer- 
tain sections of the act of 1895, * * * being the general 
law relating to irrigation, and, in order to have a proper 
consideration of the meaning and intent of the legislature 
in the enactment of such provisions, it will be necessary to 
consider the whole course of legislation in this state upon 
this subject, and the construction given to similar statutory 
and constitutional provisions by the courts of other states 
and territories.” Then follows a statement, giving a sum- 
mary of considerable of the legislation on irrigation and 
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the recital of a decision and order entered by the state 
board of irrigation. The opinion then recites that the state 
board had jurisdiction to hear and determine, and that, no 
appeal] having been taken from its determination, its order 
allowing the appropriation is final and cannot be collateral- 
ly attacked. The next question determined was whether 
the Farmers Canal Company, predecessor of the Farmers 
Irrigation Company, had lost its right to the appropriation 
by abandonment, and the court held that its appropriation 
had not been lost by abandonment. It is true that the de- 
fendant was not a party to that action. However, in a - 
subsequent case, decided by this court (Enterprise Irriga- . 
tion District v. Tri-State Land Co., 92 Neb. 121), the 
defendant was a party to the action. In that action 
the priorities and extent of the appropriation of the cross- 
petitioner and other parties, including the defendant, were 
directly involved. This court again held that the appropri- 
ation of the cross-petitioner had been adjudicated by the 
state board of irrigation and that it was entitled to an 
appropriation of 1,142 6/7 cubic feet per second, with a 
priority date from September 16, 1887, and again held 
that the cross-petitioner had not lost its right to the ap- 
propriation by abandonment or nonuser. 

Defendant contends, however, that it was not a party to 
that decision in the supreme court. The record does not 
sustain its contention. It was a defendant in the action 
and made the same claims that it does in the present ac- 
tion, and the adjudication was against it in that action. 
It filed a cross-appeal in this court and a brief in support 
thereof, and after decree was entered in this court it filed 
a motion for a rehearing. When its motion was overruled 
it carried the case to the United States supreme court, and 
its contention was there denied. Enterprise Irrigation Dis- 
trict v. Farmers Mutual Canal Co., 248 U. S. 157. The 
court there held that no federal question was involved, and 
that the defense of estoppel was an independent defense, 
had merit and, of itself, was sufficient to sustain the de- 
cision by this court. We must therefore hold that the 
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relative priority of the appropriations of cross-petitioner 
and defendant and the extent thereof have been heretofore 
fully determined. 

In the instant case the trial court found and determined 
that cross-petitioner’s appropriation was valid to the ex- 
tent of 905 cubic feet per second. Since it has not ap- 
pealed from this finding, we are not required to determine 
whether or not its appropriation was valid to the extent, 
which it claimed, of 1,142 6/7 cubic feet per second. We 
conclude that cross-petitioner is satisfied with the finding 
and decision of the trial court in that respect. 

It appears that the United States government has estab- 
lished and constructed reservoirs on the North Platte river 
in Wyoming for the storage of waters, to be released 
during the irrigation season for the purpose of irrigation, 
to such irrigators as have applied therefor and secured the 
right to such release. These reservoirs are known as the 
Pathfinder and Guernsey reservoirs. It appears that 
cross-petitioner has acquired from the government the 
right to a certain quantity of water, to be released to it 
during the irrigation season from these reservoirs. De- 
fendant contends that, since cross-petitioner has acquired 
and used water from these reservoirs during the irrigation 
season, it has not used the amount of water, naturally 
flowing in the stream, to the extent of its claimed right, 
and that, therefore, it has abandoned and lost, by nonuser, 
its right to the natural flow of the stream to the extent 
that it has used storage water. 

The record discloses that, at times during the irrigation 
season in dry years, there is an insufficient amount of 
water in the natural flow of the North Platte river to sup- 
ply cross-petitioner with the amount of water for which its 
appropriation has been heretofore adjudicated, and cross- 
petitioner, for the purpose of supplementing this supply, 
has contracted with the government for a stipulated 
amount of water, to be released from the reservoirs, above 
mentioned, during the irrigation season. Its contract with 
the government for water stored in the reservoirs was 
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simply a means to supplement its needs in dry seasons. 
That it may have used less of the natural flow of the 
stream than its appropriation called for would not amount 
to an abandonment of its right, nor to a surrender of a 
portion of its appropriation. 

Many other assignments of error by defendant and 
questions argued by it in its numerous and lengthy briefs 
have been given consideration, but we deem it unnecessary 
to further discuss them in this opinion. 

The decree of the district court, as between defendant 
and cross-petitioner, is affirmed, and the decree, as between 
the state and defendant, is modified so as to require defend- 
ant to install measuring devices, headgates and sluicegates 
in its canal prior to the irrigation season of 1936, instead 
of in 1985, as provided in the decree, and as so modified 
the decree, as between the state and defendant, is affirmed. 

AFFIRMED AS MODIFIED. 


EDWARD WILFONG, ADMINISTRATOR, APPELLEE, V. OMAHA & 
COUNCIL BLUFFS STREET RAILWAY COMPANY, APPELLANT. 


Fitep SEPTEMBER 20, 1935. No. 29281. 


1. Negligence: QUESTION FoR JuRY. “In a law action, where neg- 
ligence is an issue and the evidence respecting it is in conflict, 
the question is for the jury.” Campbell v. Slater, 127 Neb. 231, 

LAST CLEAR CHANCE. “Although a party may have 
negligently exposed himself to an injury, yet, if the defendant 
after discovering his exposed situation negligently injures him, 
or is guilty of negligence in not discovering his dangerous 
position until too late, and the plaintiff is because thereof in- 
jured, he may nevertheless recover.” Omaha Street R. Co. v. 
Martin, 48 Neb. 65. 

3. Abatement and Revival: ACTION FOR DEATH. In view of the 
self-executing provisions of section 18, art. 1 of our Constitu- 
tion, courts of this state must be open at all times to afford a 
remedy by due course of law for any injury done “a party” 
in his person, without denial or delay, and without reference 
to and wholly unaffected by the subsequent death of the wrong- 
doer or the party wronged. Therefore, an action for damages 
commenced by an administrator, after the death of his intestate, 
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for pain and suffering inflicted upon such deceased is main- 
tainable. 

4. Appeal: INSTRUCTIONS: ERROR IN PROCEDURE. Where the 
error relied upon is an erroneous instruction of the trial court 
directing the jury to consider certain claims for damages as 
part of the first cause of action instead of as part of the 
second cause of action, wherein they were properly set out, 
held, under the facts in this case, to be an error or defect in 
the proceedings which did not affect the substantial rights of 
the complaining party, and therefore to be disregarded. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Kennedy, Holland & De Lacy, for appellant. 
S. L. Winters, contra. 


Heard before Goss, C. J., GooD, EBERLY, DAy, PAINE and 
CARTER, JJ., and REDICK, District Judge. 


EBERLY, J. 

This is an action by Edward Wilfong, administrator of 
the estate of Edward Wilfong, Jr., deceased, against the 
Omaha & Council Bluffs Street Railway Company for 
negligently causing the death of his ‘son and intestate. 
The deceased was nine years old at the time of his death, 
which took place in Omaha, Nebraska, approximately five 
hours after the occurrence of the accident. 

The petition sets up two causes of action, viz.: The 
first for $10,000 on account of “‘physical pain and suffering 
which said deceased sustained from the time he was in- 
jured” by the impact of defendant’s street car “until the 
time of his death;” the second for $15,608 under the pro- 
visions of sections 30-809 and 30-810, Comp. St. 1929 
(Lord Campbell’s Act). However, the second cause of 
action also sets forth that the next of kin have incurred 
for the deceased a hospital bill in the sum of $34; a doc- 
tor’s bill of $200; and a funeral bill of $374, all necessitated 
by the injuries inflicted upon the deceased by the defend- 
ant. 

The defendant denied generally the allegations consti- 
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tuting plaintiff’s first cause of action; challenged the right 
of plaintiff to recover thereon, for the reason that no ac- 
tion was commenced thereon in the lifetime of the de 
ceased ; and also alleged “that said deceased was of the age 
of 9; that he and other children were playing in the park 
on the east side of the company’s tracks and that the said 
child ran up a steep bank and out onto the company’s 
track in front of the oncoming street car at a time when 
it was impossible to stop said car,’ and alleged that the 
injuries to said minor “were the direct and proximate re- 
sult of his own negligence,” and that his negligence ‘was 
more than slight and was the proximate cause of his injury 
and subsequent death.” 

The defendant, in answer to the second cause of action, 
in effect, denied all allegations of negligence charged, and 
pleaded contributory negligence on part of the deceased. 

By appropriate reply plaintiff joined issues. 

On such issues there is a sharp conflict in the evidence. 
There is no question that the injuries causing the death of 
Edward Wilfong, Jr., were occasioned by a street car of 
the defendant on August 138, 1932, as it was then being 
operated north from Martha street along the east side of 
Thirty-second street, across Creighton boulevard, and 
along the west side of Hanscom Park, in the city of Omaha. 
Near a point where the boundary lines of Francis street, 
if extended eastward, would intersect with Thirty-second 
street, the deceased was struck by this car, knocked down, 
and carried by it some 38 feet. The injuries inflicted 
caused his death some four and a half to five hours there- 
after. Immediately east of the street car tracks at the 
scene of the accident was a row of thick weeds and also a 
dense growth of trees along the west side of Hanscom 
Park. The motorman of the car which came in contact 
with deceased testified on cross-examination as follows: 
“Q. And your car went north at about a rate of 18 miles 
an hour? A. I made a mistake about that 18 miles an 
hour. Q. You did? A. I sure did; it was 10 or 12 miles 
an hour at the most. Q. What made you change it? A.I 
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don’t know. * * * Q. I mean in an emergency case like this, 
how soon could you make a stop with your emergency? 
A. I don’t think you could stop it in more than 30 or 35 
feet. It was a little down grade.” He also testified that a 
platform situated near the scene of the accident was a 
“regular stop;” that he was in the habit of keeping a look- 
out for children there, and that his orders required this. 
On his direct examination he had previously testified as 
follows: “A. As we left Creighton avenue, I gave it five 
points and threw it off and allowed it to drift down to 
there, and I was going, I should judge, about 18 miles an 
hour, and when I got about 30 feet from this here, this 
brick there, this boy ran right out through the weeds, 
right in front of me, not more than 6 feet ahead of me, 
and I swung on the brakes and left them there, left the 
brakes right there. * * * Q. Where was he when you first 
saw him with reference to the weeds? A. I never saw him 
until he came out of the weeds. I never saw anybody there 
until it was just like coming out of the weeds in front of 
me here.” 

There is partial corroboration of the foregoing testimony 
by other witnesses for the defendant. 

Plaintiff’s witness, Helen Thomas, a girl 14 years of age, 
then attending Central High School in Omaha, testified 
that she resided at 2207 South Thirty-second street; that, 
in the forenoon of the day of the accident, Bobbie Bock, 
she, and Edward Wilfong, Jr., were playing ‘“follow-the- 
leader” in Hanscom Park, and were, in the order named, 
playing immediately east of the street car tracks when 
Edward “started south down the tracks,” and went south 
on the track a distance of “about 55 feet.” She was 
watching him all] the time, and then Edward saw the street 
car coming and turned around and went about 15 feet 
north, and in his excitement he put up his hands. This 
witness stated: ‘The street car hit him after he got about 
15 or 20 feet” north. “TI yelled, ‘Edward is hit,’” and “ran 
as fast as I could to Mrs. Wilfong’s house.” 

If this evidence is to be believed, the deceased was in 
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plain view of the oncoming street car during the time he 
was passing over a distance of from 70 to 75 feet, and ob- 
viously in a place of danger. This version of the affair 
also finds corroboration in the record before us. 

The squarely conflicting evidence presented was resolved 
by the trial jury in favor of plaintiff. 

“In a law action, where negligence is an issue and the 
evidence respecting it is in conflict, the question is for the 
jury.” Campbell v. Slater, 127 Neb. 231. 

The trial court submitted the case to the trial jury under 
the humanitarian rule, or the “last clear chance” doctrine. 
The last clear chance doctrine in this state, as applied to 
the situation here presented, is that, when a street car 
runs against a person causing his injury, liability arises, 
when the peril is discovered by the motorman, or by the 
exercise of ordinary or reasonable care and caution could 
have been discovered, in time to have avoided the injury. 
See Omaha Street R. Co. v. Duvall, 40 Neb. 29; Krummack 
v. Missouri P. R. Co., 98 Neb. 773; Lucas v. Omaha & C. 
B. Street R. Co., 104 Neb. 482; Wilson v. Union P. R. Co., 
107 Neb. 111; Hanford v. Omaha & C. B. Street R. Co., 
113 Neb. 423; Porto Rico Railway Light & Power Co. v. 
Miranda, 62 Fed. (2d) 479; Allen v. Des Moines R. Co., 
218 Ia. 286. 

It is to be remembered that the deceased was but nine 
years of age, and that the scene of the accident was located 
at a place known to be frequented by children, or at least 
the orders which were admittedly received by the motor- 
man from his employer contemplated such a situation. 
Under such conditions a greater degree of diligence was 
required than at places where danger is not so apparent. 
See Mitchell v. Tacoma Railway & Motor Co., 9 Wash. 120; 
Bergen County Traction Co. v. Heitman’s Admr., 61 N. J. 
Law, 682; Sample v. Consolidated Light & Railway Co., 50 
W. Va. 472; Sacca v. Omaha & C. B. Street R. Co., 98 Neb. 
73; Schrage v. Miller, 123 Neb. 266; Allen v. Des Moines 
R. Co., 218 Ia. 286; Grabene v. Union P. R. Co., 67 Fed. 
(2d) 567. 
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Indeed, courts of high standing have announced the rule 
that, under circumstances similar to those presented in the 
instant case, the motorman should anticipate that children 
would be playing on the street and might run in front of a 
moving car. Camardo v. New York State Railways, 247 
N. Y. 111; Denver City Tramway Co. v. Brown, 57 Colo. 
484; Devine v. Chicago City R. Co., 167 Ill. App. 361; 
Childress v. Southwest M. R. Co., 141 Mo. App. 667; 
Lederer v. Connecticut Co., 95 Conn. 520. 

We are also of the opinion that the trial court committed 
- no error in its refusal to give the instruction requested by 
defendant on the subject of contributory negligence. The 
present case was submitted to the jury on the sole question 
of the last clear chance. This jurisdiction is committed 
to the rule that, “Although a party may have negligently 
exposed himself to an injury, yet, if the defendant after 
discovering his exposed situation negligently injures him, 
or is guilty of negligence in not discovering his dangerous 
position until too late, and the plaintiff is because thereof 
injured, he may nevertheless recover.” Omaha Street R. 
Co. v. Martin, 48 Neb. 65. See, also, Lucas v. Omaha & 
C. B. Street R. Co., 104 Neb. 482; Omaha Street R. Co. v. 
Larson, T0 Neb. 591; Zitnik v. Union P. R. Co., 91 Neb. 
679; Zelenka v. Union Stock Yards Co., 82 Neb. 511. 

It is quite obvious that the last clear chance rule is here 
controlling, and that questions of contributory negligence 
are excluded. The reason has been expressed by courts of 
high standing in substantially the following language: 
“The person who has the last clear chance of avoiding an 
accident is considered in law solely responsible for the ac- 
cident notwithstanding the negligence of the person in- 
jured.” 45 C. J. 989. See Zelenka v. Union Stock Yards 
Co., 82 Neb. 511. 

The defendant further challenges a recovery under the 
first cause of action, which was based on pain and suffer- 
ing of the deceased, for the reason that no action was com- 
menced during the lifetime of the injured party. Defend- 
ant’s contention is that the common-law rule prevails in 
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Nebraska, and that a correct statement of the common 
law applicable to the facts of the instant case is: “At the 
common law a cause of action for injury to the person 
although property was incidentally affected did not survive 
regardless of the form in which it was brought, and the 
English statutes passed in the reigns of Edward III. and 
William IV., which modified the common-law rule respect- 
ing the survival of causes of action for injuries to real and 
personal property, did not change the common-law rule 
respecting the survival of causes of action for injuries to 
the person.” In support of this proposition defendant 
cites 1 R. C. L. 31, sec. 26. 

Conceding this to be a correct statement of the common- 
law rule, as it formerly existed in England, the question 
still remains as to what extent it has been adopted in this 
jurisdiction. By express legislation in this state it is re- 
stricted to the following: “So much of the common law of 
England as is applicable and not inconsistent with the Con- 
stitution of the United States, with the organic law of this 
state, or with any law passed or to be passed by the legis- 
lature of this state, is adopted and declared to be law with- 
in the state of Nebraska.” Comp. St. 1929, sec. 49-101. 

In the interpretation of this statutory provision, in 
Bishop v. Liston, 112 Neb. 559, Good, J., stated the follow- 
ing conclusion: “This does not signify, however, that the 
common law is in full force and effect in Nebraska. If it 
is inapplicable to our needs and conditions, or conflicts 
with constitutional or statutory provisions, it is not in 
force.” See, also, Moran v. Moran, 101 Neb. 386; Murray 
v. Omaha Transfer Co., 95 Neb. 175. 

In reference to this common-law rule on which defend- 
ant relies, Sir Frederick Pollock, in his work on Torts 
(12th ed.) pp. 60-62, in discussing the effect produced on 
this liability by a death of either the person wronged or 
the wrong-doer, declares it to be one of the “least rational 
parts” of our law. He states: “The common-law maxim is 
actio personalis moritur cum persona, or the right of action 
for tort is put an end to by the death of either party, even 
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if an action has been commenced in his lifetime. The 
maxim is ‘one of some antiquity, but its origin is obscure 
and post-classical.’ * * * A very similar rule existed in 
Roman law, with the modification that the inheritance of 
a man who had increased his estate by dolus was bound 
to restore the profit so gained, and that in some cases heirs 
might sue but could not be sued. Whether derived from 
a hasty following of the Roman rule or otherwise, the 
common law knew no such variations; the maxim was ab- 
solute. At one time it may have been justified by the vin- 
dictive and quasi-criminal character of suits for civil in- 
juries. A process which is still felt to be a substitute for 
private war may seem incapable of being continued on be- 
half of or against a dead man’s estate, an impersonal ab- 
straction represented no doubt by one or more living per- 
sons, but by persons who need not be of kin to the de- 
ceased. Some such feeling seems to be implied in the 
dictum, ‘If one doth a trespass to me, and dieth, the action 
is dead also, because it should be inconvenient to recover 
against one who was not a party to the wrong.’ * * * But 
when once the notion of vengeance has been put aside, and 
that of compensation substituted, the rule actio personalis 
moritur cum persona seems to be without plausible 
ground.” 

In this state, damages for torts are limited to compen- 
sation for injury actually sustained. Exemplary or puni- 
tive damages have never been recoverable in any action 
in the courts of Nebraska. See Riewe v. McCormick, 11 
Neb. 261; Winkler v. Roeder, 23 Neb. 706; Rosewater v. 
Hoffman, 24 Neb. 222; Atkins v. Gladwish, 25 Neb. 390; 
Bank of Commerce v. Goos, 39 Neb. 487; Bee Publishing 
Co. v. World Publishing Co., 59 Neb. 718. 

The situation thus presented suggests the ancient con- 
ception of the common law that “The law is the perfection 
of reason, that it always intends to conform thereto, and 
that what is not reason is not law.” 1 Cooley’s Blackstone 
(3d ed.) *70. 

In view of present conditions, it is plain that the en- 
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forcement of the maxim under consideration to the full 
extent of its original scope would be manifestly absurd and 
unjust. However, by section 9, art. I of the Constitution 
of 1867 (our Declaration of Rights), it was expressly 
enacted: ‘“‘All courts shall be open, and every person, for 
any injury done him in his lands, goods, person, or repu- 
tation, shall have a remedy by due course of law, and 
justice administered without denial or delay.” Reenacted 
in identical terms in the Constitution of 1875, it is con- 
tinued in our present Constitution as section 13, art. I. 
It seems that a true interpretation of this provision pro- 
vides a complete answer to the question which now con- 
fronts us. 

“The fundamental purpose in construing a constitutional 
provision is to ascertain and give effect to the intent of 
the framers and of the people who adopted it. The court, 
therefore, should constantly keep in mind the object sought 
to be accomplished by its adoption, and the evils, if any, 
sought to be prevented or remedied.” 12 C. J. 700. 

Section 13, art. I of our Constitution is self-executing. 

“Constitutional provisions are self-executing when there 
is a manifest intention that they should go into immediate 
effect, and no ancillary legislation is necessary to the en- 
joyment of a right given, or the enforcement of a duty 
imposed. That a right granted by a constitutional pro- 
vision may be better or further protected by supplementary 
legislation does not of itself prevent the provision in ques- 
tion from being self-executing; nor does the self-executing 
character of the constitutional provision necessarily pre- 
clude legislation for the better protection of the right se- 
eured. A constitutional provision which is merely declara- 
tory of the common law is self-executing. A constitu- 
tional provision designed to remove an existing mischief 
should never be construed as dependent for its efficacy 
and operation on legislative will.” 12 C. J. 729. 

It is to be noted that this conclusion that section 13, 
art. I of our Constitution, is self-executing, is quite in 
harmony with the action heretofore taken by this court in 
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the interpretation of this constitutional provision. See 
concurring opinion of Maxwell, J., in State v. Elder, 31 
Neb. 169, 183; Carlsen v. State, ante, p. 84; Douglas 
County v. Vinsonhaler, 82 Neb. 810; Fitch v. Martin, 80 
Neb. 60; State v. Reneau, 75 Neb. 1; McNamara v. Mc- 
Namara, 86 Neb. 631. 

In view of the obvious evil sought to be prevented or 
remedied by the constitutional provision quoted, so far as 
“personal injuries” are concerned, the purport of its 
language is to wholly invalidate and destroy the legal 
effect and force of the common-law maxim, viz., actio per- 
sonalis moritur cum persona. 

In Waller v. First Savings & Trust Co., 103 Fla. 1025, 
in construing a provision of the Florida Constitution 
identical with our own, the language of Davis, J., in the 
majority opinion, sets forth reason fully sustaining the 
conclusion herein announced. He says, in part: ‘The 
reason for the English law rule to the contrary was that 
a tort action died with the tort-feasor because a tort ac- 
tion was regarded as punitive in character, all of which 
has been changed in Florida by the intendment of our 
Declaration of Rights which recognizes not only the puni- 
tive nature of a tortious wrong done, but also recognizes 
and preserves in organic language a legal ‘remedy’ for 
that wrong, and provides that the courts shall always be 
open to afford it.” 

Indeed, in the case of In re Estate of Grainger, 121 Neb. 
3838, without reference to or consideration of section 138, 
art. I of our Constitution, the rule was announced: “The 
right to an action for personal injury does not abate by 
reason of the death of the wrong-doer before the action 
was brought.” This amounted to a distinct repudiation 
of the common-law rule. 

It follows, in view of the principles embodied in our 
“Declaration of Rights,” that the courts of this state must 
be open at all times to afford “a remedy by due course of 
law” for “any injury done him (a party) in his * * * 
person * * * without denial or delay,” and without refer- 
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ence to the subsequent death of the wronged party or the 
wrong-doer.: 

Prior to the decision in In re Estate of Grainger, supra, 
the rule was firmly established in this state that “‘a pend- 
ing action for personal injuries does not abate by the 
death of the plaintiff,” even though “the plaintiff dies 
from personal injuries for which he brought suit.” Mur- 
ray v. Omaha Transfer Co., 95 Neb. 175. However, the 
appellant cites Webster v. City of Hastings, 59 Neb. 563; 
Forbes v. City of Omaha, T9 Neb. 6; Sheibley v. Nelson, 
83 Neb. 501; Levin v. Muser, 107 Neb. 230; Hindmarsh v. 
Sulpho Saline Bath Co., 108 Neb. 168, in support of the 
proposition that in Nebraska, where death ensues as the 
result of personal injury, a suit, unless brought during the 
lifetime of the injured person, cannot be maintained by his 
administrator for the reason that such action does not 
survive under the laws of Nebraska, but abates at the 
death of the injured party. In every case cited, however, 
save and except Forbes v. City of Omaha, 79 Neb. 6, an 
action in tort had been commenced prior to the death of 
the plaintiff, and the sole question presented by the record 
was whether an action so commenced would survive under 
our revivor statute, which question this court answered in 
the affirmative. 

In such Forbes case the injured plaintiff did not depart 
this life, but successfully maintained her suit in the dis- 
trict court and secured an affirmance of the judgment there 
rendered. The question of whether an administrator of a 
deceased who died from injuries inflicted by a tort-feasor 
could institute and maintain an action for the pain and 
suffering of his intestate between the infliction of the in- 
juries and his death occasioned thereby was not presented 
by the record in any of the Nebraska cases upon which 
appellant relies. This question, therefore, could not have 
been judicially determined therein, and any discussion 
thereof, if such there be, in the opinions filed in said 
causes would not be binding upon this court, but would | 
amount to dicta merely. 
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In a broad sense the claim for personal injury recog- 
nized and created by this constitutional provision, as ap- 
plied to torts, is ‘‘a chose in action.” As this constitutional 
provision neither expressly nor by necessary implication 
requires the institution of a suit prior to the injured per- 
-son’s death as a condition precedent to recovery by his 
administrator, nor in any manner conditions the remedy 
it provides on that fact, the amount that the injured per- 
son would be entitled to recover in his lifetime would 
amount to damages to his personal estate, which on his 
death would go to his next of kin to be distributed as per- 
sonal estate. Therefore, the cause of action does not abate, 
but survived, and the contention of the appellant on this 
point must be overruled. See Murray v. Omaha Transfer 
Co., 95 Neb. 175; Lehmann v. Farwell, 95 Wis. 185; Rogers 
v. Windoes, 48 Mich. 628; Brown v. Chicago & N. W. R. 
Co., 102 Wis. 137; Cleland v. Anderson, 75 Neb. 273; Mc- 
Garvey v. Independent O. & G. Co., 156 Wis. 580; Bennett 
v. Bennett, 116 N. Y. 584; Fowlie v. First Minneapolis 
Trust Co., 184 Minn. 82. 

The appellant predicates error on the action of the trial 
court by the instruction submitting as part of the first 
cause of action the reasonable value of the medical, surgi- 
cal, hospital, and burial expenses that the father was put 
to incident to the treatment and burial of his said son. © 
As has already appeared, the allegations covering these 
items constituted a part of the second cause of action, and 
the first cause of action of the petition contained no refer- 
ence thereto. We are committed to the view that the ad- 
ministrator in a case such as the instant one may recover 
on behalf of the parent ‘funeral expenses incurred for an 
unmarried minor child whose death was caused by defend- 
ant’s negligence.” Killion v. Dinklage, 121 Neb. 322. 

In the instant case the items covering this claim were 
properly alleged; plaintiff’s evidence establishing the same 
was properly received; and no objections to the instruction 
of the court submitting these items to the consideration of 
the jury are now presented, save and except that they were 
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submitted as part of the first cause of action when they 
constituted in fact part of the second cause of action. The 
jury returned a separate verdict on each cause of action 
and the recovery for these items was provided for in the 
verdict on the first cause of action and was not included 
in the verdict on the second cause of action. It is self- 
evident, therefore, that the alleged error in no manner 
increased the aggregate of plaintiff’s recovery. 

“According to the weight of authority, if each of several 
independent counts, or causes of action, not otherwise re- 
pugnant, is sufficiently alleged and is sustained by the 
proof, a general verdict assessing entire damages is suffi- 
cient.” 25 Standard Ency. of Procedure, 970. And, “It 
is not ordinarily necessary for a jury to separately assess 
the different elements of recovery, unless required by 
statute, or by the court to do so.” 25 Standard Ency. of 
Procedure, 965. 

We do not find that the trial in the instant case required 
the jury to return a separate verdict on each cause of 
action. The correct amount of their general verdict for 
plaintiff is ascertainable from the verdict actually re- 
turned. It thus affirmatively appears that the error or 
defect in the proceeding here presented is one which does 
not affect the substantial rights of the complaining party, 
and therefore must be disregarded. Comp. St. 1929, sec. 
20-853. 

The judgment of the district court is correct, and is 

AFFIRMED. 


HELEN ANDERSON, SPECIAL ADMINISTRATRIX, APPELLANT, V. 
INTERSTATE TRANSIT LINES, APPELLEE. 


FILED SEPTEMBER 20, 1985. No. 29310. 
Evidence in the record examined, and held to sustain the action of 


the trial court in discharging the jury and entering judgment 
dismissing plaintiff’s action. 
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APPEAL from the district court for Otoe county: JAMES 
M. FITZGERALD, JUDGE. Affirmed. 


Tyler & Peterson and Crossman, Munger & Barton, for 
appellant. 


T. W. Bockes, T. F. Hamer, G. C. Holdrege and Pitzer 
& Pitzer, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


EBERLY, J. 

This action was brought by Helen Anderson, special ad- 
ministratrix of the estate of Ralph A. Anderson, deceased, 
against the Interstate Transit Lines, a corporation, to 
recover damages for the death of said Ralph A. Anderson 
caused by the alleged negligence of defendant. The pro- 
ceeding is one under “Lord Campbell’s Act’? of Kansas, 
and is prosecuted for the benefit of the father and mother 
of deceased. 

Ralph A. Anderson was nearly 21 years of age at the 
time of his death, a single man, and employed by Watson 
Brothers Transfer Company as a truck driver. At about 
1:35 a. m. on December 22, 1931, a collision occurred be- 
tween a truck operated by Anderson and a bus owned by 
defendant, Interstate Transit Lines, at a point one and 
one-half miles east of Hiawatha, Kansas. In this accident 
Anderson was killed, and in a fire which followed the 
collision both truck and bus were largely consumed. The 
defendant’s bus was being operated at the time of the 
collision in the usual course of defendant’s business as a 
carrier of passengers by one William T. Erwin, its em- 
ployee. The elements of negligence on part of the defend- 
ant, as alleged in plaintiff’s petition, are, in substance, as 
follows: (a) That Erwin operated defendant’s bus at a 
reckless and dangerous rate of speed in excess of 55 miles 
an hour, in violation of the rules of the road and contrary 
to the rules and regulations of the public service commis- 
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sion of the state of Kansas; (b) that the bus was late in 
reference to schedule, and Erwin was driving at an ex- 
cessive rate of speed to make up lost time; (c) that Erwin 
carelessly and recklessly operated the bus on the left of 
the center line and on the part of the pavement reserved 
for traffic from the opposite direction; (d) that Erwin 
operated the bus so as to cause it to Jurch over the center 
line of the pavement; (e) that Erwin operated the bus in 
a dangerous and uncontrollable manner, so that he could 
not and did not stop the bus in time to avoid the collision ; 
(f) that Erwin failed to give any warning of his inten- 
tion to cross to the left side of the pavement. 

By its amended answer the defendant admits the owner- 
ship of the truck by Watson Brothers Transfer Company 
and the ownership of the bus by Interstate Transit Lines; 
that Anderson and Erwin were the respective drivers, and 
that the collision occurred at the time and place alleged in 
the petition. The answer denies that the accident was 
caused by the negligence of defendant or its driver, alleges 
that the accident was caused by the negligence of Ander- 
son and his employers, and further alleges a Kansas 
statute limiting the recovery in actions for wrongful death 
to the sum of $10,000. 

The plaintiff’s reply isa general denial of all new mat- 
ter in defendant’s amended answer. 

At the close of plaintiff’s testimony, counsel for defend- 
ant made a verbal motion for directed verdict or dismissal 
in the following language: “The defendant moves the 
court to direct the jury to return a verdict in its favor or 
to discharge the jury and render judgment dismissing the 
plaintiff’s cause of action for the reason that the evidence 
offered on behalf of the plaintiff is not sufficient to sustain 
a verdict against the defendant.” 

The defendant’s motion for directed verdict was sus- 
tained by the trial court, and a motion by plaintiff for a 
new trial was overruled. Plaintiff appeals. 

The sole question now presented is the sufficiency of the 
evidence to support a verdict for appellant. 
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It appears that at the time of the collision the bus was 
carrying more than a score of passengers in addition to 
the driver. The record discloses that one of the passengers 
’ was killed, but no evidence of the survivors, who were 
present when the accident occurred, was introduced at the 
trial. The sole evidence as to the accident was given by 
witnesses who arrived after it occurred, and when the bus 
and the truck were in flames. There is no direct evidence 
in the record as to the speed of the bus immediately pre- 
ceding the accident, or that it was operated on the left side 
of the center of the road, or that it was operated in a 
dangerous and uncontrollable manner, or that it lurched 
over the center line of the pavement, or that the bus ever 
crossed to the left side of the pavement. There is in fact 
a total absence of proof on each of the several claims of 
negligence. We know the position of the bus and the 
truck, including its trailer, after all had come to rest after 
the collision was over and the damages were suffered by 
each. True, plaintiff’s witnesses testify that as the bus 
was standing after the collision, if the damaged parts were 
restored, its left fender and left front wheel would project 
a few inches north of the center of the road. But we know 
the damages were inflicted at the moment of the impact. 
It was in no manner due to the stopping of the motor 
vehicles after the impact. Nothing in the evidence tends 
to reasonably identify the point of collision, with reference 
to the center boundary of the highway. The actual prob- 
lem presented by the record in its present form is one of 
the resolution of forces, and we would be required to deter- 
mine from the position of the two motor vehicles at the 
conclusion of the incident, just where they actually col- 
lided. With no evidence before us as to the weight, speed, 
location on the highway, or direction of movement there- 
on, of either truck or bus at the moment of impact, ob- 
viously this can not be done. 

Thus, in Kroell v. Lutz, 210 8S. W. (Mo. App.) 926, the 
court of appeals of Missouri announced the following con- 
clusion: 
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“Where there was a collision of automobiles at a street 
intersection, it cannot be said as a matter of law that the 
accident did not happen as stated by either party, solely 
from the respective positions of the automobiles after the 
accident; there being such a complexity of forces and 
resultants as to afford no idea where the two automobiles 
would go or what they would do.” 

In Corcoran v. Ward, 115 Cal. App. 180, the district 
court of appeal of California announced this view: 

“The complexity of forces operating on two rapidly 
moving vehicles in collision with one another often makes 
it exceedingly difficult to reconstruct the manner of the 
happening of the accident from testimony concerning the 
marks found upon the highway and the positions and con- 
dition of the cars after the accident.” 

Negligence cannot be inferred from the mere fact that 
an accident happened. See Omaha & R. V. R. Co. v. 
Clarke, 39 Neb. 65; Vansyoc v. Freewater Cemetery Ass’n, 
' 63 Neb, 143. 

In the instant case the evidence upon which the appel- 
lant relies is wholly circumstantial. But, “Circumstantial 
evidence cannot be said to be sufficient to sustain a verdict 
depending solely thereon for support, unless the circum- 
stances proved by the evidence are of such a nature and 
so related to each other that the conclusion reached is the 
only one that can fairly and reasonably be drawn there- 
from. Asbach v. Chicago, B. & Q. R. Co., 74 Ia. 248; 
Lopez v. Campbell, 163 N. Y. 340; American Freehold 
Land Mortgage Co. v. Whaley, 63 Fed. 743.” Blid v. Chi- 
cago & N. W. R. Co., 89 Neb. 689. 

We are inclined to accept the views of the courts hereto- 
fore quoted as to the fact that mere position of the ‘‘bus” 
and “truck” after the accident, with the accompanying 
marks, as shown by the evidence, afford no just basis for 
a reasonable conclusion. In other words, these facts are 
insufficient to meet the burden of proof. 

Therefore, from a careful reading of the entire bill of 
exceptions we are convinced that the action of the trial 
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judge in discharging the jury and entering a dismissal of 
plaintiff’s action was amply justified by the record. 
The judgment of the district court is, 
AFFIRMED. 


PARSONS CONSTRUCTION COMPANY, APPELLEE, V. SANFORD 
R. GIFFORD, APPELLANT: CONANT HOTEL COMPANY ET AL, 
APPELLEES. 


FILED SEPTEMBER 20, 1985. No. 29128. 


1. Mechanics’ Liens. A subcontractor is required to file a state- 
ment of the amount due him within sixty days from the date 
‘of furnishing the labor or material to secure a lien upon the 
premises. 


Generally, there is no debt existing between the owner 
of the premises and a subcontractor independent of the statu- 
tory lien. 


A subcontractor is not entitled to a mechanic’s lien 
for labor and materials furnished in the construction of a 
building where the structure is defective and unsafe due to his 
poor or improper workmanship and is not accepted by the 
owner but is removed. 

A trifling failure to perform the contract is not 

sufficient to defeat a mechanic’s lien where it appears that 

there has been a substantial compliance. 

Where a subcontractor builds a reinforced concrete 
structure, which is so defective and unsafe because of poor 
workmanship that it is necessary to remove it, there is not a 
substantial compliance with the contract. 

6. Equity. A court of equity which has obtained jurisdiction 
for any purpose will retain jurisdiction for the purpose of ad- 
ministering complete relief with respect to the subject-matter. 

A court of equity which has jurisdiction at the com- 
mencement of a suit will retain it where the issues presented 
are in the nature of an accounting and are so numerous, so 
distinct, and the evidence to sustain them so variant, technical 
and voluminous that a jury is incompetent to deal intelligently 
with them and reach a just conclusion. 

“The preventing of a multiplicity of suits in connec- 

tion with other grounds of equitable cognizance may justify a 

court of equity in entertaining jurisdiction.” Rogers v. Selleck, 

117 Neb. 569. 
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9. Damages. It is the general rule that one injured by a breach 
of contract is entitled to recover all his damages, including 
profits prevented and losses sustained which are certain and 
naturally follow the breach. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed as modified. 


Will H. Thompson and Yale C. Holland, for appellant. 


King & Haggart, Weaver & Giller, Gaines, McGilton, 
McLaughlin & Gaines, Wear, Boland & Nye, Brome & 
Thomas and James J. Fitzgerald, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and THOMSEN, District Judge. 


Day, J. 

This was a suit for the foreclosure of a mechanie s lien 
by a subcontractor. The decree denied foreclosure and 
canceled the lien. Thereafter, the case proceeded as one 
for damages with the owner of the premises, the general 
contractor, subcontractors, lessee of premises, and the 
bonding company litigating the issues between them. In 
1929 the Benson & Garrett Company conceived the idea of 
placing four additional stories on top of the Sanford Hotel 
building owned by Dr. Harold Gifford. They consulted 
with the Parsons Construction Company and John La- 
tenser & Sons, architects. They negotiated a lease with 
the Conant Hotel Company, tenant in the building, for the 
additional space. The scheme was presented to the owner 
who accepted the proposal in October, 1929. The substance 
of the arrangement was that the Conant Hotel Company 
had leased the additional space at an annual net rental of 
$8,000 a year and had agreed to advance $26,000 toward 
the cost, to be repaid out of the rental; that Benson & 
Garrett was to get a new loan for $210,000 which would 
completely finance the project and pay off the existing 
mortgage on the premises; that Benson & Garrett was to 
pay all the architect fees and incidental expenses and post 


VOL. 129] SEPTEMBER TERM, 1985 619 


Parsons Construction Co. v. Gifford 


a bond guaranteeing complete satisfaction to all concerned ; 
that the time to complete the work was estimated at five 
months. Thereafter, on November 20, 1929, Benson & 
Garrett entered into a contract with the plaintiff, Parsons 
Construction Company, as principal subcontractor, to 
erect the addition in accordance with the agreement with 
the owner and the drawing and specifications furnished by 
John Latenser & Sons, architects. On November 28, 1929, 
Dr. Gifford died, before the loan was procured and before 
any work had been done on the contract. It had become 
impossible to secure the loan, but one was secured for 
$150,000 which was sufficient to pay the existing mort- 
gage. 

As a result of many negotiations between the execu- 
‘tors of the estate of Gifford and the Benson & Garrett 
Company, a new contract was executed, restating the 
agreement for building the addition which was approved 
by the county court. It provided in substance that Benson 
& Garrett should be accountable for the performance of 
the contract and would build the addition and deliver it 
fully completed and free of all liens or claims arising in 
‘any manner from the construction; that Benson & Garrett 
warranted the plans and specifications were sufficient for 
the intended purpose and satisfactory to the executors and 
the Conant Hotel Company; that the risk of said building 
until completed and accepted by the executors and Conant 
should be that of Benson & Garrett; that the building 
should be completed by January 15, 1931. The Metropoli- 
tan Casualty Insurance Company executed its bond in the 
sum of $75,000, conditioned upon the performance of the 
contract by Benson & Garrett. Benson & Garrett con- 
tracted with Parsons Construction Company, B. Grunwald, 
Inc., and Harry Binder as subcontractors. Construction 
was commenced under these contracts and concrete work, 
columns and floors for two stories were poured and, upon 
estimate of architects, $5,872.31 was paid to Benson & 
Garrett and by them paid to the architects and Parsons 
Construction Company. Later, when the forms were re- 
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moved from the concrete work, defects appeared which 
caused the work to be condemned by the architects. Con- 
siderable controversy arose between Benson & Garrett, 
the architects, and Parsons Construction Company about 
this work, which was finally torn down and removed under 
an agreement of November 18, 1930, between Benson & 
Garrett and Parsons Construction Company, that the re- 
sponsibility for the defective work was to be determined 
later. The concrete work was torn down in December, 
1930, and immediately an argument ensued relative to the 
sufficiency of the plans and specifications. Tests were 
- made with haydite aggregate concrete of which the build- 
ing was to be constructed. On January 30, 1931, an exten- 
sion of time was granted to August 15, 1931, to complete 
the work. From that time until May 23, 1931, Parsons 
Construction Company was refusing to proceed with the 
work on the ground that the plans and specifications were 
insufficient and impractical. But, on May 23, 1931, Par- 
sons Construction Company agreed to proceed with the 
construction. On May 27, 1981, the executors ordered 
Benson & Garrett and Parsons Construction Company to 
remove their material and equipment from the building. 
Thus far, it has been intended merely to narrate the his- 
tory from the beginning of the transaction giving rise to 
this litigation. An abstract of the pleadings seems neces- 
sary to an understanding of the issues presented and tried 
in the district court. 

This suit was tried upon the amended petition of the 
plaintiff filed December 16, 1931, alleging the contract 
between Benson -& Garrett and Gifford and between Ben- 
son & Garrett and plaintiff. It was alleged that the Conant 
Hotel Company was the lessee of the building to be con- 
structed; that the plaintiff was to do certain construction 
work according to the specifications of the architect for a 
profit of $4,000; that the building was to be of reinforced 
haydite concrete construction; that on its first cause of 
action it is entitled to recover for labor and materials fur- 
nished or purchased for said addition $14,013.70, less 
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$3,482.64 which has been paid, or $10,531.06; that on its 
second cause of action it is entitled to recover $783.83 for 
extra labor and material furnished at the special instance 
and request of Gifford; that it is entitled to recover on its 
third cause of action $4,000 as its profit on said contract; 
that it was ready, willing and able to construct the build- 
ing according to the plans and specifications furnished by 
the defendant and the building code of the city of Omaha, 
but that on the 27th day of May, 1931, without justifica- 
tion, Gifford canceled the contract. 

Gifford in his answer and cross-petition admits the con- 
tract with Benson & Garrett company; the contract be- 
tween Benson & Garrett and Parsons Construction Com- 
pany, the lease of Gifford with Conant Hotel Company, 
and that B. Grunwald, Inc., claims lien on the premises, 
and denies other allegations. Gifford then alleges that 
Benson & Garrett had procured plans and specifications 
for the additional stories and warranted the plans and 
specifications were sufficient for the intended purpose and 
that the building would be completed to the satisfaction of 
Gifford. This answer alleges and sets out provisions of 
the contract relative to the construction work; alleges that 
the plaintiff in September, 1930, commenced work under 
the contract and constructed the concrete work for two 
floors, but not according to the plans, specifications, and 
contracts, and in a good and workmanlike manner, but 
that it was faulty and defective and was condemned by the 
architect and ordered torn down and removed; that the 
concrete work was removed; that it was not satisfactory 
to Gifford or the Conant Hotel Company or to John Laten- 
ser & Sons, the architects; that the work was not finished 
by January 15, 1931, the contract date. The defendant 
Gifford admits that on October 12, 1930, he paid plaintiff 
the sum of $3,442.31 for the defective building which was 
removed, but that it was paid at a time when the defective 
concrete was concealed by the forms and before the defects 
were known, and he is entitled to a return of this money. 

Defendant Gifford also alleges that, after the addition 
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had been torn down and removed, the plaintiff questioned 
the sufficiency of the plans and specifications and advised 
him by letter, as well as Benson & Garrett and the archi- 
tects, they were insufficient, that it was impossible for it to 
produce a safe, sound, or workmanlike job that would 
comply with the ordinances or standard building practice 
and be acceptable to any of the parties; that the plaintiff 
informed the Conant Hotel Company that if the addition 
was erected as planned it would be unsafe; that plaintiff 
informed others in the city of Omaha that the proposed 
addition would be unsafe and insecure and would entail 
large liability against the hotel company; that, as a result, 
Conant canceled its lease which damaged Gifford in the 
sum of $60,000. 

Gifford further alleges that plaintiff, during the prose- 
cution of the work, damaged the roof and cornices and de- 
molished the pent house, which he was obliged to and did 
repair at a cost of $2,578.30; that plaintiff failed to protect 
the building from snow and rain, which penetrated into 
the rooms on the upper floors, the repairs of which cost 
$659.54; that the Conant Hotel Company claims from 
Gifford damages on account of loss suffered to its business 
in the sum of $5,849.01. 

Gifford alleges that the plaintiff complained to the build- 
ing inspector and caused him to revoke the building permit 
until May, 1931; that Gifford paid Benson & Garrett for 
the architect, John Latenser & Sons, the sum of $2,430 
before the defective work was discovered, and was dam- 
aged that amount; that the total damages sustained were 
$74,959.16. Gifford alleges the execution of the perform- 
ance bond for Benson & Garrett company by the Metro- 
politan Casualty Insurance Company and prays for judg- 
ment against it as well as Benson & Garrett for his dam- 
ages. , 

Benson & Garrett filed an answer and cross-petition in 
which it alleges in substance: The execution of the con- 
tract to build the addition; the condemnation of the work 
and the failure of Parsons Construction Company to carry 
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out its contract until May 23, 1931; that Benson & Garrett 
was at all times ready and willing to perform its contract ; 
the wrongful cancelation of the contract by the executors 
on the 27th day of May; that Benson & Garrett had been 
damaged and asked the court to determine the amount. 
The damages alleged are $12,106.06 profit lost, $3,850.26 
loss on contract for plumbing with B. Grunwald, Inc.; 
loss on contract with Harry Binder for the electric wiring 
$526.77; loss resulting from balance claimed by John 
Latenser & Sons of $388.79; loss of cost of performance 
bond, $1,095.50. 

B. Grunwald, Inc., on December 12, 1931, filed its an- 
swer and cross-petition, alleging that it had a valid lien for 
material and labor for plumbing in the sum of $2,185.96. 

Parsons Construction Company filed replies and answers 
to cross-petitions of Benson & Garrett and Gifford, the 
substance of which is that the plaintiff was prevented from 
its performance of the contract by Gifford, and that the 
work was done in compliance with the plans and specifi- 
cations and was condemned wrongfully and without au- 
thority; that it was not a party to the contract between 
Benson & Garrett and the executors of the estate and had 
no knowledge of its provisions; that the damage of other 
persons furnishing labor and materials on said building 
was not due to any fault of plaintiff. 

The Conant Hotel Company filed an answer and cross- 
petition against Gifford and Benson & Garrett Company 
alleging damages for loss of use of parts of the hotel 
building, loss of business and property damage caused by 
the delay of building operations and by water and snow 
leaking through the roof. 

Gifford filed an amendment to the amended answer al- 
leging an extension in time at the request of Benson & 
Garrett and Parsons Construction Company on condition 
that Parsons Construction Company would retract state- 
ments that it could not do a good, workmanlike job under 
the plans and specifications, and plaintiff must release 
Gifford from any and all claim for work done and reim- 
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burse him for the money paid or credit it upon the con- 
tract and all liens must be waived or released, which con- 
dition it insisted was not met. 

The Metropolitan Casualty Insurance Company filed an 
amended answer challenging the jurisdiction of the court 
to enter a judgment against it for that there was a mis- 
joinder of parties; that it was brought into the case by 
defendant Gifford who seeks to recover damages from it 
for failure of Benson & Garrett to perform its contract; 
that under the bond it was not liable for any insufficiency 
of the plans, which are alleged to be insufficient; that an 
extension of time was granted without its consent and 
timely notice of failure was not given it; and that Gifford 
canceled the contract without notice to it. 

By proper pleading, the allegations of each cross-peti- 
tion were traversed. This is a brief resumé of the plead- 
ings. This case came on for hearing September 27, 1932, 
whereupon much evidence was taken, the trial consuming 
about a month. It was then argued and taken under ad- 
visement. Subsequently on September 11, 1933, more evi- 
dence was adduced and on November 3, 1933, a decree 
was entered, the finding and judgment of which follows: 

“That the plaintiff entered into an agreement, as alleged, 
with Benson & Garrett Co. to do certain work in erecting 
a four-story addition upon the existing structure of the 
Sanford Hotel in the city of Omaha, Nebraska, on the 
premises described in the petition; that said Benson & 
Garrett Company had previously contracted, as alleged, 
with Harold Gifford, the then owner of said premises for 
such erection; that said Harold Gifford died on November 
28, 1929, and defendant, Sanford R. Gifford, and one 
Herbert M. Rogers, who is now deceased, were appointed 
executors and named as trustees under the will of the 
said Harold Gifford and the said Sanford R. Gifford is the 
sole acting executor under the will of the said Harold 
Gifford; that subsequently the said executors with the au- 
thorization of the county court of Douglas county, Ne- 
braska, entered into an agreement with Benson & Garrett 
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to erect the said addition to the hotel; that plaintiff entered 
upon the premises and built a hoisting tower and protec- 
tion to the previously existing structure of said hotel and 
prepared bases for extending upwards the reinforced 
concrete pillars of said structure and a canopy over the 
sidewalk in front of the same and proceeded to supply 
forms and temporary supports for three of the four floors 
of said structure and raise the pillars for the same and 
placed the concrete for such pillars and two floors of the 
same. Certain of said concrete work was found to be de- 
fective and the architects of said building properly re- 
quired the plaintiff to remove same and same was all re- 
moved leaving no part of said structure except the pre- 
paratory portions thereof and the temporary supports. 
“Afterwards it was mutually agreed by plaintiff and 
said Benson & Garrett Co. and said executors and their 
tenant that the time for completing said structure should 
be extended to August 15, 1931, and on or about May 27th 
said executor, Sanford R. Gifford, at that time sole sur- 
viving one, notwithstanding the extension of time afore- 
said and the remonstrances and objections of plaintiff and 
of said Benson & Garrett Co. and the costly preparations 
and materials made and procured for such work, ordered 
said Benson & Garrett Co. to stop any further work upon 
said structure and remove all property of said plaintiff 
from the premises and put same in repair, and the court 
finds that such action by said executor was wholly without 
justification and constituted a breach of said contract and 
said executor became liable for all loss and injury thereby 
caused, and the court finds that such loss and injury to 
plaintiff in labor and materials for which it is entitled to 
compensation from said Benson & Garrett is in the sum of 
$4,179.33, of which it had received before the condemna- 
tion of the concrete work the sum of $3,871.31, and there 
remains unpaid for said labor and materials the sum of 
$308.02, and by reason of the loss to said plaintiff of the 
profit reasonably to be derived and agreed for in the con- 
tract with said Benson & Garrett Co. of $4,000, making 
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an aggregate of $4,308.02 recoverable by plaintiff from 
said Benson & Garrett Co. on account of said contract. 

“The court further finds that said Benson & Garrett 
Co. on account of liability incurred on contract for said 
construction of said addition to the hotel to B. Grunwald, 
Inc., on the heating and plumbing contract for the same 
are liable in the sum of $2,348.46, and also liable to Harry 
Binder in the sum of $526.77, of which $350.80 was for 
work torn out with the concrete and which should be 
charged to plaintiff and reduced plaintiff’s demand by 
that much, viz., to the sum of $3,957.22, and said Benson 
& Garrett Co. also incurred expense of premium on a 
surety bond at request of said executor in the sum of 
$1,095, and in addition to all of above a liability for an 
architect’s fee of $373.87 balance after allowing for $2,000 
paid to said architects from moneys received from said 
executor. 

“The total of liability incurred by said Benson & Garrett 
still unpaid is, therefore, the sum of $7,950.32 and, in 
addition, thereto, Benson & Garrett is entitled to recover 
the profit derivable from said contract in the sum of 
$8,056.22, making a total of $16,006.74. 

“The court further finds that neither the plaintiff, Par- 
sons Construction Co., nor B. Grunwald, Inc., is entitled 
to a lien on the said premises and that the liens which are 
of record should be canceled and held for naught. 

“The court further finds that the petition of the Conant 
Hotel Company, a corporation, should be dismissed and the 
claim of Sanford R. Gifford, sole surviving executor and 
named as trustee under the will of Harold Gifford, de- 
ceased, against Benson & Garrett Co., against the plain- 
tiff and against the Metropolitan Casualty Co. should be 
dismissed. 

“It is therefore ordered, adjudged and decreed that 
Benson & Garrett Co. have and recover from Sanford R. 
Gifford, sole surviving executor and named as trustee un- 
der the will of Harold Gifford, deceased, the sum of $16,- 
006.74 to be paid only after payment of the following 
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claims to subcontractors, to wit: $3,957.22 to Parsons 
Construction Co., $2,348.46 to B. Grunwald, Inc., a corpo- 
ration, and $526.77 to Harry Binder and $373.87 to Laten- 
ser & Sons and such balance as may be due on said bond 
premium; that the claim of the defendant, B. Grunwald, 
Inc., for a lien against the Sanford Hotel property be and 
the same is hereby denied; that the claim of the Parsons 
Construction Co. for a lien against the Sanford Hotel 
property be and the same is hereby denied; that the claim 
of the Conant Hotel Co., a corporation, for damages is 
dismissed and the claims of Sanford R. Gifford, sole sur- 
viving executor and named trustee of the estate of Harold 
Gifford, deceased, against Benson & Garrett, against Par- 
sons Construction Co. and against the Metropolitan 
Casualty Co. be and the same are hereby dismissed; that 
the Conant Hotel Co. and B. Grunwald, Inc., shall pay 
their own costs and Sanford R. Gifford, executor of the 
estate of Harold Gifford, deceased, and named trustee un- 
der the will shall pay the balance of the costs in the 
action.” 

B. Grunwald, Inc., the subcontractor, was not entitled to 
a foreclosure of a mechanic’s lien. It was the subcon- 
tractor for the plumbing and heating. It had installed 
considerable work, which was destroyed with the concrete 
work torn down. But one reason why the foreclosure of 
the lien was properly refused was that the lien was not 
filed within the time a subcontractor is required to file a 
lien. A subcontractor is required to file a statement of 
the amount due him within sixty days from the date of 
furnishing the labor or material to secure a lien upon the 
premises. Comp. St. 1929, sec. 52-102; Watkins & Co. v. 
Kobiela, 84 Neb. 422; Wells v. David City Improvement 
Co., 48 Neb. 366. 

B. Grunwald, Inc., moves that it be permitted to amend 
its cross-petition by increasing the amount of the prayer 
from $2,185.96 to $3,503.16 to conform to the proof ad- 
vanced at the trial. It relies upon section 20-852, Comp. 
St. 1929, as construed in several decisions of this court. 
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This cross-petition sought the foreclosure of a mechanic’s 
lien. It did not allege a right to recover either damages 
or upon a contract with the owner. Generally, there is no 
debt existing between the owner of the premises and a 
subcontractor, independent of the statutory lien. 40 C. J. 
140. The claim of B. Grunwald, Inc., was considered a 
liability of the general contractor, Benson & Garrett Com- 
pany, and allowed as a part of its damage recoverable 
against the owner by the trial court. As such it will be 
considered later. 

The Metropolitan Casualty Insurance Company’s _lia- 
bility could only attach when and if its principal, Benson 
& Garrett Company, became liable under its contract with 
the owner for failure to perform. Since we arrive at the 
same conclusion as the trial court on the question of lia- 
bility for the cancelation of the contract and no judgment 
is entered against either the insurance company or its 
principal, it is umnecessary to consider or decide the 
propositions advanced by it. 

The Conant Hotel Company has not prosecuted an appeal 
from the judgment against it and therefore need not be 
considered here. Likewise, the judgment of the trial court 
that Parsons Construction Company was not entitled to 
the foreclosure of a lien was correct under the evidence. 
The Parsons Construction Company failed in the construc- 
tion of the first two floors of the addition in that the work 
was defective, unsafe, and not done in a workmanlike 
manner. A large portion of the evidence relates to this 
issue. The building was to be of reinforced steel and hay- 
dite concrete construction. Haydite is a burnt clay ag- 
gregation, used instead of crushed rock or gravel, with 
cement and water to make a lighter weight concrete. 
When the mixture is poured into the forms, it requires 
tamping to get the concrete around the steel. This is 
called puddling. Competent witnesses, architects, and 
building engineers testified that the structure built by 
Parsons Construction Company was defective and unsafe. 
Even Parsons Construction Company witnesses admitted 
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it was bad, but could have been repaired by the use of a 
gunnite machine. The other experts testified that it could 
not be so repaired giving a solid substantial structure 
sufficient for the purpose. The witnesses who testified 
gave persuasive reasons to support their opinion. It is 
concluded that the concrete work was so defective that it 
was properly torn down; that the defects were caused by 
Parsons Construction Company and were due to no other 
cause, 

There is a conflict of authority as to right of a sub- 
contractor to a mechanic’s lien where the improvement is 
worthless due to the contractor’s default. In Pipkorn Co. 
v. Tratnik, 161 Wis. 91, 16 A. L. R. 975, it was held that a 
material-man furnishing materials to a building contractor 
for the construction of a building was entitled to a lien, 
even though the work of the contractor was such that it 
was condemned by the city building inspector and never 
accepted by the owner. A careful annotator (16 A. L. R. 
981) has discussed the cases relating to this question and 
states that “the court seems to predicate the liability of 
the owner on the theory that the principal contractor is 
acting as the agent of the owner in his purchase of ma- 
terial.” In Indiana the statute gives the subcontractor a 
lien unaffected by the failure of the principal contractor 
to perform his contract.. Coonse & Caylor Ice Co. v. Home 
Stove Co., 70 Ind. App. 226. In Terrell v. McHenry, 121 
Ky. 452, where a subcontractor claimed a lien for his serv- 
ices in putting a roof on a building, the contract provided 
that it was to be paid for only if it did not leak. The roof 
leaked and the owner refused to accept it as a performance 
of the contract. This is closely analogous to our case, in 
which the workmanship of the subcontractor Parsons Con- 
struction Company was defective and was condemned by 
the architect and removed. The Kentucky court held that 
the subcontractor in such a case was in no better position 
than the general contractor. Later, in Monyahan v. City 
of Lancaster, 168 Ky. 677, that court held that a mechan- 
ic’s lien would not be allowed where the work was so de- 
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fective as to be useless, although he was not responsible 
for the defects, on the theory that the owner had received 
nothing of value. But no case has come to our attention 
where a subcontractor has claimed or been decreed a 
mechanic’s lien in a case such as this, where the faulty 
construction rendering the structure worthless was his 
fault. It seems so inequitable and unjust to require an 
owner to pay under such circumstances that it could not 
be justified under any circumstances. 

But Parsons Construction Company contends that the 
work was performed according to the contract and specifi- 
cations for which it was not responsible. Let us examine 
the evidence, for it adequately refutes this contention. 
John Latenser, Jr., an architect, a member of the firm of 
John Latenser & Sons, being of the opinion that the work 
was defective, called L. R. Viterbo, an experienced en- 
gineer from St. Louis, and Professor Clark Mickey of the 
engineering department of the University of Nebraska, 
who testified after a careful inspection that the concrete 
work was about 60 per cent. bad to 40 per cent. good; that 
there were pockets and cavities in the members; that there 
was much spongy or porous concrete with rough surfaces ; 
that much of the reinforcing steel was exposed and the 
concrete was not homogeneous; that it was unsafe and 
could not be repaired; that the failure was due to improper 
“puddling” or working of the concrete at the time of pour- 
ing. We are not unmindful that another expert testified 
somewhat to the contrary, but we are impressed by the 
testimony related and find it corroborated by other evi- 
dence of the physical facts by photographs and other ex- 
hibits as well as testimony of nonexpert witnesses. The 
concrete work done by Parsons Construction Company was 
defective and worthless because the workmanship was bad. 
No other conclusion could possibly be reached from a care. 
ful examination of the evidence. 

A subcontractor is not entitled to a mechanic’s lien for 
labor and materials furnished in the construction of a 
building where the structure is defective and unsafe due 
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to his poor or improper workmanship and is not accepted 
by the owner but is removed. 

This court has held in a suit to foreclose a mechanic’s 
lien for labor and materials furnished for a building that 
a trifling failure to perform the contract is not sufficient 
to defeat the lien where it appears that there has been a 
substantial compliance. Grove-Wharton Construction Co. 
v. Clarke, 86 Neb. 831; McGowan v. Gate City Malt Co., 89 
Neb. 10; Hahn v. Bonacum, 76 Neb. 837. But where a 
subcontractor builds a reinforced concrete structure which 
is so defective and unsafe because of poor workmanship 
that it is necessary to remove it, there is not a substantial 
compliance with the contract. The decree of the trial 
court properly denied the plaintiff a foreclosure of a 
mechanic’s lien. 

The trial court also determined that the owner, Gifford, 
wrongfully canceled the contract on May 27, 1931. This 
issue was raised by the pleadings of Benson & Garrett. 
Gifford in his cross-petition had sought to recover damages 
because Benson & Garrett had not performed its contract. 
Gifford now asserts that, when the court determined that 
Parsons Construction Company was not entitled to a 
mechanic’s lien, its jurisdiction was limited to a dismissal 
of the case. A reference to the pleadings of the six parties 
involved in the case indicated that the many issues were 
much complicated. In addition to the matters here, there 
were other matters, such as the electrical wiring, the 
premium on the bond, the architects’ fee, and the payments 
made by Gifford on an estimate of the work before the de- 
fects were discovered, which required consideration. If, 
on the one hand, Benson & Garrett had entirely failed and 
refused to perform their contract or, on the other, Gifford 
had failed and refused to perform, these matters had to be 
taken into account and determined for the purpose of ad- 
judicating the rights of the parties. This suit in that 
respect is almost in the nature of an accounting. 

The trial court found that neither the plaintiff nor B. 
Grunwald, Inc., was entitled to the foreclosure of a me- 
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chanic’s lien. The trial court then considered the case be- 
tween Gifford and Benson & Garrett as one for damages 
for failure or refusal to perform the contract for the con- 
struction of the addition to the building. For a deter- 
mination of the issues between these two parties it was 
necessary to determine the rights of all the other parties 
in relation thereto. It was also necessary to determine 
any rights or liabilities that might accrue to one because 
of the contracts for the electrical wiring with Harry 
Binder; for the architects with John Latenser & Sons; 
for the premium on the performance bond with Harry 
Tukey, and all other matters that might affect the amount 
of the damages, if any, under the contract. The pleadings 
presented these issues to the court. Gifford complained 
that he was deprived of a jury trial on the question of his 
failure to perform the contract and his liability for dam- 
ages. But Gifford in his cross-petition asked for damages 
against Benson & Garrett and the surety on its perform- 
ance bond. The trial of this case occupied the time of the 
trial court for almost a month in the first instance. It 
was taken under advisement, argued, and briefed. Further 
evidence was then taken upon the question of the amount 
of damages almost a year later. Then for the first time by 
either pleading or objection to testimony did the defend- 
ant Gifford insist upon his right to a jury trial. 

In Pickens v. Polk, 42 Neb. 267, this court affirmed a 
judgment against a former owner entered in a suit in 
equity, on an account where the property had been sold 
but no service obtained on purchaser within statutory 
time. It was held that the court had jurisdiction of the 
subject-matter, the defendant had been served, and joined 
issues. In this case, the suit in equity was properly 
brought to foreclose a mechanic’s lien. These other issues 
were pleaded by the defendants. It is a well-settled rule 
that a court of equity which has obtained jurisdiction for 
any purpose will retain jurisdiction for the purpose of 
administering complete relief with respect to the subject- 
matter. 21 C. J. 184; Buchanan v. Griggs, 20 Neb. 165; 
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Olson v. Lamb, 61 Neb. 484. The subject-matter of this 
suit was the foreclosure of a mechanic’s lien under a con- 
tract for the construction of the addition to the Sanford 
Hotel. 

Another reason is that a court of equity which has ju- 
risdiction at the commencement of a suit will retain it 
where the issues presented are in the nature of an account- 
ing and are so numerous, so distinct, and the evidence to 
sustain them so variant, technical and voluminous that a 
jury is incompetent to deal intelligently with them and 
reach a just conclusion. Merritt v. Johnston, 109 Neb. 859. 
In this case, the rights and liabilities of the parties are so 
interrelated and dependent upon the rights and liabilities 
existing between each party and others. For example, 
Benson & Garrett’s right to recover is affected as to 
amount by the extent of its liability to subcontractors. In 
order to determine the amount of its recovery, it is neces- 
sary to determine its liability to several others. To settle 
this entire controversy would require numerous actions at 
law to determine the extent of the liability of the owner, 
if any, which would again depend upon whose failure 
caused the damage. “Equity * * * seeks to avoid multi- 
plicity of suits.” School District D v. School District No. 
80, 112 Neb. 867. “The preventing of a multiplicity of 
suits in connection with other grounds of equitable cog- 
nizance may justify a court of equity in entertaining ju- 
risdiction.” Rogers v. Selleck, 117 Neb. 569. See Paxton 
Irrigation District v. Conway, 94 Neb. 205; Crawford Co. 
v. Hathaway, 67 Neb. 325. 

The distinction between actions at law and suits in 
equity has been abolished by the Code (Comp. St. 1929, 
sec. 20-101) and legal or equitable principles may either or 
both be enforced according to the facts. Hopkins v. Wash- 
ington County, 56 Neb. 596. “Of course,” states Pomeroy, 
Equity Jurisprudence (4th ed.) 408, “there must be some 
common relation, some common interest, or some common 
question, or else the decree of a court of equity, and the 
relief given by it in the one judicial proceeding, could not 
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by any possibility avail to prevent the multiplicity of suits 
which is the very object of its interference.” For the rea- 
sons that there was a waiver, that a court of equity having 
taken jurisdiction could retain it to do complete justice 
with respect to the subject, that the issues were in the na- 
ture of an accounting and so involved, technical and 
voluminous that a jury was incompetent to deal with them 
and to prevent a multiplicity of suits, the trial court did 
not err in determining all the issues presented by the 
pleadings. 

We now reach the controversy between Benson & Gar- 
rett and Gifford. Parsons Construction Company is only 
indirectly involved therein in that its actions are pleaded 
as a justification of the cancelation of the contract between 
“Benson & Garrett and Gifford, and as an element of dam- 
age, in case the cancelation by Gifford was not justified. 
We have already determined that the defective concrete in 
the partially erected addition was not due. to insufficient 
plans and specifications but due to the poor workmanship 
of Parsons Construction Company. Therefore, there could 
be no recovery for the work or materials which built that 
part of the structure except such as could be used in proper 
reconstruction. The right of Benson & Garrett to recover 
depends upon the justification of the action of the execu- 
tors of the Gifford estate in stopping work upon the addi- 
tion, May 27, 1981. If it were not justified, then it consti- 
tuted a breach of the contract and Gifford became liable 
for the resultant damages. 

While Parsons Construction Company was undoubtedly 
the cause of trouble in this case by its failure in the con- 
struction work, it is also true that Gifford insisted that it 
proceed with the work of rebuilding. In view of this, 
Gifford’s effort to justify the cancelation because of the 
delay is unavailing. There had also been an extension for 
the convenience of all parties, agreed upon by all and ob- 
jected to by none. Benson & Garrett were the general 
contractors and they were at all times ready to proceed 
with the building. It offered to get a new subcontractor 
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in place of Parsons Construction Company, but the exec- 
utor demurred to this, although he had no right to make 
such an objection under the contract. When Parsons Con- 
struction Company finally arranged to commence work, it 
was ordered off the premises by Gifford on May 27, 19381. 

Gifford also seeks to justify this action by the fact that, 
when the controversy arose as to the quality of the con- 
struction work, Parsons Construction Company stated that - 
the plans and specifications were such that a workmanlike 
job could not be done. From December 5, 1930, until 
sometime in May, 1931, Parsons Construction Company, 
Benson & Garrett, and the architects were engaged in a 
controversy over this statement. Gifford was insisting 
that Parsons Construction Company do the construction 
work and when it complied with the demand it was 
stopped. The action of Gifford was inconsistent with the 
demand that it proceed with the work. 

Gifford also seeks to justify his act of cancelation on 
May 27, 1931, on the ground that Parsons Construction 
Company had filed a mechanic’s lien for the work and ma- 
terials for the defective construction when the contract 
with Benson & Garrett provided that it was to be com- 
pleted and delivered free and clear of such liens. This was 
no justification because Benson & Garrett had a perform- 
ance bond which amply protected Gifford on this matter. 
Without further recital of the evidence, it should be suffi- 
cient to state that our finding is the same as the trial court 
that the action of Gifford “was wholly without justification 
and constituted a breach of said contract and said executor 
became liable for all loss and injury thereby caused.” 

It remains only to determine the amount of the damages 
occasioned by the breach of the contract with Benson & 
Garrett by Gifford. It is the well-established general rule 
in this state that the party injured by the breach of con- 
tract is entitled to recover all his damages, including 
profits prevented and losses sustained which are certain 
and naturally follow the breach. Western Union Telegraph 
Co. v. Wilhelm, 48 Neb. 910. In this case, Benson & Gar- 
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rett are entitled to recover the certain profits as well as 
the losses for which they are certainly liable by reason of 
their contracts with subcontractors. This was the basis of 
the decree of the trial court, which is adopted as the de- 
cree of this court except in a few minor details. Obvious- 
ly, the trial court made an error in finding that Parsons 
Construction Company. had been paid the sum of $3,871.31 
before the defective construction was discovered. By the 
pleadings and the evidence, the sum is disclosed to be 
$3,442.31. With reference to the liability of Benson & 
Garrett to Grunwald, Grunwald has secured a judgment 
in a separate action for the sum of $3,503.16. The evi- 
dence in this case supports a finding for that amount; the 
cost of the labor and materials put into the construction 
of the building, $2,166.80, and in addition $1,336.36, the 
profit certain to result from the completion of the contract. 
Grunwald filed a mechanic’s lien for $2,166.80, foreclosure 
of which was denied in this suit. But Benson & Garrett 
alleged the contract, the judgment recovered against them, 
and facts sufficient to justify its recovery of the entire 
damage. - Of course, Gifford was not a party to the action 
brought by Grunwald against Benson & Garrett, but the 
evidence requires a finding here that Benson & Garrett are 
liable to Grunwald for the cost of labor and materials in 
the sum of $2,166.80 and in addition thereto the sum of 
$1,336.36, representing profit, or a total of $3,503.16. The 
complaint of Parsons Construction Company has not been 
overlooked, that certain items, including several carloads 
of haydite, some metal windows, exterior wood frames 
and miscellaneous items, were erroneously disallowed by 
the trial court. The burden of proof was upon the plain- 
tiff to establish loss by reason of these items. The pre- 
ponderance of the evidence does not establish that there 
was loss sustained upon these items. 

As modified, the decree will read that Benson & Garrett 
Company ordered through its subcontractor Parsons Con- 
struction Company costly preparations and materials made 
for such work for which Parsons Construction Company 
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is entitled to compensation from Benson & Garrett Com- 
pany in the sum of $4,179.33, of which it received before 
the work was condemned the sum of $3,442.31, and there 
remains unpaid the sum of $737.02, and by reason of the 
loss of profit to Parsons Construction Company the sum 
of $4,000, according to the provisions of the contract, 
making a total of $4,737.02 due Parsons Construction 
Company from Benson & Garrett Company. Parsons Con- 
struction Company claim must be reduced by the $350.80 
for work torn out which Harry Binder had done. This 
makes the total liability of Benson & Garrett Company to 
Parsons Construction Company the sum of $4,386.22. 
Benson & Garrett Company’s liability to B. Grunwald, Inc., 
$3,508.16; to Harry Binder $526.77; to John Latenser & 
Sons, architects, $373.87, in addition to the $2,000 paid by 
Gifford heretofore; to Harry Tukey premium on bond 
$1,095. The total liability of Benson & Garrett Company 
is $9,885.02. In addition, Benson & Garrett Company 
were entitled to their profit on the contract, amounting to 
$7,976.28, making a total due Benson & Garrett Company 
as a result of total liabilities and profits of $17,861.30. 

The decree of the trial court with these slight modifica- 
tions is affirmed. 

AFFIRMED AS MODIFIED. 


ANNE S. KENNEDY, APPELLANT, V. CENTRAL POWER COM- 
PANY, APPELLEE. 


FILED SEPTEMBER 20, 1935. No. 29292. 


1. Corporations. The relation between a stockholder and a corpo- 
ration is always a contractual relation arising out of the stock 
subscription, the receipt for money paid, the stock certificate 
itself; together with the articles of incorporation and by-laws, 
znd the statutes relating thereto. 

2. Contracts: “OFFER.” ‘An offer must be so definite in its terms, 
or require such definite terms in its acceptance, that the 
promises and performances to be rendered by each party are 
reasonably certain.” Restatement, Law of Contracts, sec. 32. 
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APPEAL from the district court for Otoe county: DANIEL 
W. LIVINGSTON, JUDGE. Affirmed. 


Tyler & Peterson and Raymond Frerichs, for appellant. 


William H. Pitzer, Marshall Pitzer and William Suhr, 
contra. 


Heard before Goss, C. J., RoSrE, EBERLY, DAY, PAINE and 
CARTER, JJ., and RYAN, District Judge. 


PAINE, J. 

This was an action based on an oral contract seeking to 
recover the face amount paid for nine shares of 6 per 
cent. cumulative stock in the defendant company, repay- 
ment thereof being refused. At the close of all the evi- 
dence, the defendant’s motion to discharge the jury and 
dismiss the case was sustained. Plaintiff appeals. 

The plaintiff charges that the court erred in sustaining 
the motion to discharge the jury and dismiss plaintiff’s 
action, because there was sufficient evidence to sustain a 
verdict in said cause, and the order of court discharging 
the jury was contrary to law. 

The plaintiff purchased nine shares of preferred stock 
in the Central Power Company, defendant, from Miss Mary 
Carmody, its cashier in the office of the company at Ne- 
braska City, Nebraska. In this office Miss Carmody 
worked under C. L. Paullin, who was its local manager, 
and was also a vice-president. The headquarters of this 
company was located in Grand Island, Nebraska, where 
the president and some of the other officers resided, and 
the company furnished electricity to many towns in the 
state of Nebraska. The defendant company sold its 6 per 
cent. cumulative preferred stock at its Grand Island office, 
the stock certificates in evidence being signed by C. W. 
Amidon, its president, and V. M. Johnson, its secretary, 
both residing in Grand Island. The sale of such stock was 
promoted through newspaper advertising, and the first 
witness was Arthur Sweet, managing editor of the Ne- 
braska Daily News Press, and five advertisements were 
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received in evidence, which were published in said paper. 
Two of these advertisements carried a line near the bot- 
tom of the advertisement reading, ‘“Ask any employee for 
full information.” 

The plaintiff testified that she had known C. L. Paullin, 
the Nebraska City manager, since he had resided there, 
and had known Mary Carmody for 15 or 20 years; in fact, 
had known her when she was an employee of the predeces- 
sor company. Plaintiff was asked to state the substance 
of the conversation with Miss Carmody, and her answer, 
as set out in interrogatory No. 76, is as follows: “Well, I 
went in to pay my bill and after I paid it and all she asked 
me if I was interested in buying some Central Power 
stock and I told her I didn’t have very much money for 
anything like that and I wasn’t interested I didn’t think 
and we talked it over and she said, it was a good invest- 
ment and paid six per cent. interest and I asked her if I 
would buy it if I could get the money back when I wanted 
it and she said, ‘Yes.’ ”’ 

At the beginning of the trial, the plaintiff tendered the 
two certificates for eight shares and one share, respective- 
ly, into court, the same being indorsed in blank in lead- 
pencil by the plaintiff on the back, in the presence of a 
witness, and demanded that defendant pay to the clerk of 
the court for the benefit of the plaintiff the amount of 
$900, together with interest at 6 per cent. from the 21st 
day of July, 1933, being the day upon which demand for 
repayment was made. Such tender was refused for rea- 
sons set out in the defendant’s answer. 

The defendant did not move for a directed verdict at the 
close of plaintiff’s evidence, but called several witnesses, 
and also introduced in evidence a certified copy of the ar- 
ticles of incorporation of the Central Power Company, to- 
gether with amendment thereto, in which articles of in- 
corporation, in section 25 of paragraph 3, it is provided 
that said company may sell stock, bonds, or other obliga- 
tions of the company, at such time and upon such terms 
and conditions as the board of directors shall determine, 
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and in the tenth paragraph it is provided that the board 
of directors may in its discretion use and apply any surplus 
or accumulated profits in acquiring bonds or other obliga- 
tions or shares of the capital stock of the corporation to 
such an extent and in such manner and upon such terms 
as the board of directors shall deem expedient, “provided 
that no such funds or property shall be used for the pur- 
chase of its own shares of capital stock when such use 
would cause any impairment of the capital of the corpora- 
tion; but shares of capital stock when acquired may, from 
time to time, successively be resold and repurchased.” 

“Articles of incorporation and the statutes relating 
thereto are by construction material parts of the contract 
executed when a person becomes a stockholder by pur- 
chasing stock of the corporation.” Allen v. White, 103 
Neb. 256. See Luitkart v. Paine, 126 Neb. 251. 

“One who subscribes to stock is not a stockholder until 
the subscription is presented to and accepted by the corpo- 
ration.” Badger Paper Co. v. Rose, 70 N. W. 302 (95 Wis. 
145). 

“A certificate of preferred stock, issued by a corporation, 
is evidence of the holder’s title to shares of stock. The 
terms and provisions of such certificate and of the articles 
of incorporation, together with the general law and the 
by-laws of the corporation, in force at the time, all enter 
into and together evidence the contract between the cor- 
poration and the stockholder.” Miller v. M. E. Smith 
Building Co., 118 Neb. 5. 

The defendant’s witness, Mary Carmody, testified that 
early in January, 1931, the plaintiff came to the office and 
inquired if there was any more Central Power Company’s 
stock for sale. She said she was interested in the stock. 
Miss Carmody asked her if she would like to have it ex- 
plained, and plaintiff said she did not have time just then, 
but that she had some money outstanding that was not 
bringing in much interest, which she wanted to reinvest in 
something that would bring in more dividends, and she 
said she would come in later. Miss Carmody testified that 
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she did not open the conversation about the sale of stock, 
but that the plaintiff brought up the matter. Miss Car- 
mody testified that the plaintiff came back on January 16, 
1931, and bought eight shares of stock, and paid $800 and 
signed the regular printed agreement to purchase eight 
shares of 6 per cent. cumulative preferred stock, for which 
she paid $800 in cash, said agreement being exhibit No. 7; 
that, after plaintiff had signed the regular agreement to 
purchase stock, she took the same to the manager, C. L. 
Paullin, who approved the same. Miss Carmody denied 
that she told the plaintiff she could have her money back 
at any time she wanted it, and testified that all that was 
said by her on that subject was as set out in interrogatory 
No. 697: “She asked if she should want her money how 
long it would take to get it and I told her that the company 
didn’t care to issue stock unless it would be a permanent 
investment, and she said, she wouldn’t care to take her 
money or to get her money unless she needed it, and I told 
her—I answered her by saying, that at the present time, 
we were able to get returns in about four to five weeks, 
and I asked her if she understood stock transactions and 
she assured me that she did—that she had stock in another 
company. Q. 698. When you say ‘returns,’ what do you 
mean by that? A. I meant returns; we had to send her 
request in to Grand Island, as the stock transactions were 
all handled there.” 

Plaintiff insists that Miss Carmody promised the plain- 
tiff that she could get her money back at any time she 
wanted it if she would purchase this stock. Plaintiff con- 
tends that, if Miss Carmody had no actual authority, she 
certainly had ostensible authority to make such an offer. 
Plaintiff admits that there is nothing in the agreement to 
purchase stock, signed by the plaintiff, about a contem- 
poraneous oral agreement, and plaintiff admits that there 
is no fraud pleaded or proved in the case. 

The defendant on its part claims that the president, sec- 
retary, and all of the records of this corporation are in 
Grand Island, Nebraska; that Miss Carmody is not a stock 
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salesman at all, and that the legal relations between the 
parties to this suit were initiated by a printed and written 
application to purchase stock, signed by the plaintiff, and 
that the relation between a stockholder and his company is 
always a contractual] relation, and that a stock subscription 
agreement signed to purchase stock is not the sole evidence 
of the relation between the stockholder and the corpora- 
tion, but the legal relation embraces also the articles of in- 
corporation of the company, and on the back of the certifi- 
cates issued to the plaintiff appears in fine print some of 
such provisions, showing the power of the corporation, on 
the authority of its board of directors, to redeem or retire 
preferred stock. In the case at bar the evidence clearly . 
shows that this is the only sale of stock that Miss Carmody 
ever made. 

In Wand v. Blum, 309 Pa. St. 551, an agreement made at 
the time of purchase of stock set out the terms of payment 
and provided that, should the employee leave the employ 
of the corporation, he agreed to resell his shares of stock 
to the seller at the price paid for same. It is held that this 
paragraph of this agreement creates no obligation what- 
ever upon the corporation’s part to buy it. It is simply an 
option to repurchase if the corporation desires. 

Again, a corporation has no authority to accept sub- 
scriptions to its capital stock on special terms, where the 
terms are such as to constitute a fraud on other subscrib- 
ers, and such stipulations are void, though the subscription 
may be enforced by the corporation. Cahall v. Lofland, 12 
Del. Ch. 299; Hewitt v. Linnhaven Orchard Co., 90 Or. 1. 

Plaintiff held this stock for several years, making no 
effort to force a repurchase of it so long as the dividends 
were being paid regularly; when they could not pay them, 
then she brought action on her alleged oral contract with 
Miss Carmody. It must have been evident to the plaintiff 
that accepting the stock subscription blank, properly 
signed, was the limit of this young lady’s authority; for it 
was within the knowledge of the plaintiff that she was a 
mere clerk in the Nebraska City office. The unlimited 
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promise to repurchase this stock, which the plaintiff claims 
was offered to her by Miss Carmody, would simply make 
the Central Power Company a depository for money, 
which money must be returned to the stockholder at any 
time upon demand, with 6 per cent. interest. Such a con- 
tract would make the defendant company obligated to re- 
pay money to a stockholder in exactly the same way that 
a bank is required to pay its demand deposits. It is not 
contended by the defendant that such a contract could 
not have been made by the corporation through authority 
of its board of directors; there is no proof in the record 
showing that any such promise was authorized. The at- 
tempt to bind the defendant by an indefinite, oral promise 
to repurchase the stock was clearly outside the limits of 
the subscription contract signed by the plaintiff. 

In Schuster v. North American Hotel Co., 106 Neb. 672, 
the second opinion filed after reargument, which opinion 
was released December 21, 1921, provides that, where a 
written contract for subscription to stock is on its face a 
complete contract, such company is not bound by an oral 
agreement of an agent who had no authority to make such 
agreement, and while such agreement might fix a liability 
for fraud upon the agent, it would not fix responsibility 
upon the company. 

The rule appears to be that mere opinions, estimates, or 
promissory statements as to the future, though unfounded, 
will not invalidate a transaction entered into in reliance 
thereon. 7 R. C. L. 239, sec. 212. 

In the recent Restatement, Law of Contracts, sec. 32, we 
find: “An offer must be so definite in its terms, or require 
such definite terms in its acceptance, that the promises and 
performances to be rendered by each party are reasonably 
certain.” The evidence in this case simply shows that the 
plaintiff was planning to invest her money permanently, 
but that in case of some emergency arising she wanted to 
know what method she could follow to cash in her stock, 
but there were no definite terms made, and nothing certain 
promised in the future in relation thereto, even on the part 
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of Miss Carmody, to say nothing of the fact that it was 
never brought to the attention of the corporation which it 
is sought to hold. 

The plaintiff relies upon the statement in the advertise- 
ment, “Ask any employee for full information.” This cor- 
poration needed capital for its expanding business, and 
any employee could tell where a stock subscription blank 
could be found on which a stock subscription could be sent 
in, but there is nothing in this statement in the advertis- 
ing which would give any employee of the company the 
right to vary the terms set out on the subscription form 
which the plaintiff signed for the stock. The making of 
special terms outside of the regular subscription provisions 
was beyond the power of the ordinary employee to do, for 
the articles of incorporation, filed December 26, 1914, pro- 
vided that stock could only be sold at such times and upon 
such terms as the board of directors might determine. 
There was also the provision that no shares of its capital 
stock could be repurchased by the company under any cir- 
cumstances when such use of its funds would cause any 
impairment of the capital of the corporation, and all of 
these provisions of the articles of incorporation are con- 
sidered material parts of the contract that a subscriber 
enters into in buying stock in the company. 

If the plaintiff desired to be granted special terms by the 
corporation in her purchase of this stock, there was plenty 
of room above her signature for her to write in that she 
demanded that the corporation should agree to repurchase 
her stock at any time that she desired, but she failed to 
make this desire known. 

The law is that an offer to take back the stock is condi- 
tional, and the purchaser must show compliance with all 
of the conditions precedent on her part. She must return, 
or offer to return, the stock and the dividends received by 
her, unless under the terms of the contract she is entitled 
to retain them. 4 Fletcher, Cyclopedia of Corporations 
(Perm. ed.) 233, sec. 1546. In the same volume, at page 
167, sec. 1500, it says: “Agents appointed to receive sub- 
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scriptions have such authority only as is conferred on 
them. As a rule, they have no authority to receive condi- 
tional subscriptions or subscriptions upon special terms, 
and, if they do so, the corporation is not bound unless it 
ratifies their act.” 

In the opinion of this court, considering the evidence in 
its most favorable light to the plaintiff, there was not suffi- 
cient evidence to establish the oral contract alleged by the 
plaintiff, and the clerk who received the application would 
not have been acting within the scope of her ostensible 
authority if she had made any such agreement to repur- 
chase the stock, as alleged. The following cases are of in- 
terest in this connection: Rhoades v. Banking, Trust & 
Mortgage Co., 125 Va. 320; Cargill Commission Co. v. 
Swartwood, 159 Minn. 1; Farm Lands Development Co. v. 
Taft, 194 Ia. 481; Omaha Alfalfa Milling Co. v. Pinkham, 
105 Neb. 20; Grone v. Economic Life Ins. Co., 80 Atl. (Del. 
Ch.) 809; Brown v. Stroud & Co., 112 Neb. 210. 

Therefore, the trial court was right in sustaining the 
motion to discharge the jury and dismiss the action, and 
the same is hereby 

AFFIRMED. 


ALBERT F. H. SCHROEDER ET AL., APPELLANTS, V. BUNKUM 
BARTLETT ET AL., APPELLEES. 


FILED SEPTEMBER 20, 1935. No. 29297. 


1. Mortyages. One of the tests to determine whether a warranty 
deed, absolute on its face, should be held to be a mortgage, 
is whether the parties continue to treat each other as debtor 
and creditor. If they do not, the deed is presumably good as 
an absolute conveyance. 

2. Appeal: MoTION To Dismiss. When defendant moves to dis- 

miss plaintiff’s action at the close of plaintiff’s evidence, the 

defendant thereupon admits the plaintiff’s testimony to be true, 
together with every conclusion which may fairly and reasonably 
be drawn therefrom. 

Trial: MoTion To DisMIss. The court must thereupon deter- 


oO 
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mine, as a question of law, whether plaintiff’s evidence is suffi- 
cient to support a judgment for the plaintiff. 


4. The court having determined that the plaintiff failed 
to make out even a prima facie case, it is not necessary for the 
court to allow the case to proceed further. 

5. 


While a district judge has power to modify any ruling 
made, during the same term of court, yet it is improper for 
such court, without notice to plaintiff or his attorney, and in 
their absence, to reopen a case which was dismissed when th? 
plaintiff rested and grant the relief asked for in the answer, 
when no evidence had been taken in support thereof. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Affirmed as modified. 


Rk. E. Bannister and Harry R. Ankeny, for appellants. 


Frank M. Johnson, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ., and BLACKLEDGE, District Judge. 


PAINE, J. 

This is a suit in equity to have a warranty deed and an 
option to repurchase the land conveyed and a lease for the 
rental of the same land all construed together as a mort- 
gage. 

The petition alleged the ownership of the real estate in 
the plaintiff, who upon February 15, 1980, gave the de- 
fendant a mortgage bond thereon in the sum of $7,500; 
that on October 10, 1932, the plaintiff was in financial 
distress, and owed a balance of coupon No. 4 in the sum 
of $55, and all of coupon No. 5 in the sum of $225. De- 
fendant insisted upon payment of the entire mortgage in- 
debtedness because of said defaulted interest, and threat- 
ened immediate foreclosure thereof. Defendant insisted 
that if plaintiff would give him a warranty deed for the 
property he would give him back a one-year lease of the 
property together with an option for one year to repur- 
chase the said property for the exact amount of the in- 
debtedness. Plaintiff alleges that defendant represented 
to him that said papers would thereby extend the time of 
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payment of the amount then due for one year and be con- 
sidered as further security for the original debt, that said 
three instruments were all executed at the same time and 
place, and were parts of the same transaction. The prayer 
of the petition was that an account be taken of the amount 
due the defendant from the plaintiff, and that the three 
instruments be decreed to be a single transaction and con- 
stitute a mortgage, and that plaintiff be given the right to 
redeem said premises, and that the court cancel said deed 
and quiet the title of the property in the plaintiff. 

To this the defendant answered, admitting the execution 
of the mortgage, and that the interest was in default, and 
to obviate the necessity of a foreclosure an agreement was 
reached whereby the warranty deed, the option to repur- 
chase, and the lease were given, and that it was orally 
agreed that the defendant was to pay the 1933 water 
maintenance, and the plaintiff would give as rent two-fifths 
of the corn raised on the land and $64 cash rent for the 
alfalfa ground. That in pursuance to the terms of the 
lease the plaintiff delivered to the defendant the two-fifths 
share of corn produced, and at the termination of the lease 
refused to give possession of the premises to the defend- 
ant, and defendant prayed that plaintiff’s action be dis- 
missed and title to the land quieted in the defendant, and 
the defendant be decreed to be entitled to immediate pos- 
session of the land; to which answer the plaintiff filed a 
reply in the nature of a general denial. 

When the plaintiff had rested his case, the following 
motion was made by defendant’s counsel: “Mr. Johnson: 
Comes now the defendant and moves the court to dismiss 
the action of plaintiffs because the evidence introduced by 
the plaintiffs fails to constitute a cause of action against 
the defendants, or either of them, and for the further rea- 
son it is shown by the plaintiffs’ own testimony that the 
note and mortgage were returned to them after the deed 
was executed ; that the relation of landlord and tenant has 
existed since that time; that the share-rent of the corn has 
been turned over to the defendant and the plaintiff asking 
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the defendant if he desired to sell the corn; and the plain- 
tiff further endeavoring to rent the premises from the de- 
fendant for the crop year beginning March 1, 1934, and 
ending March 1, 1935; and for the further reason that it is 
shown that exhibit 3, the option to repurchase contract, 
was founded upon a new and independent consideration, 
which was paid by plaintiffs to defendants, and that the 
plaintiffs have failed to exercise their rights under said 
option to repurchase.” 

It appears from the evidence that the plaintiffs well 
knew that they were signing a warranty deed and taking 
a lease of the premises with the option to buy. Thereafter 
they recognized the defendant as the owner of the proper- 
ty. The defendant paid the taxes assessed against the 
property, and directed the building of a crib in which to 
put his two-fifths rent share of the corn crop. On Febru- 
ary 1, 1934, the plaintiff asked the defendant for an exten- 
sion of the lease of the farm for another year from the 
expiration of his lease, which was to occur on March 1, 
1934, and the defendant refused to lease the land to the 
plaintiff for another year, and shortly thereafter the plain- 
tiff started this action. 

It is quite evident from the testimony that the plaintiff 
did not make any claim of ownership after the execution 
of the deed until the filing of this suit, and all of his acts 
in keeping up the farm in good, husbandlike manner were 
such as would be required of a tenant under a lease. The 
plaintiff did not pay taxes on the property, or pay insur- 
ance, or pay the annual water maintenance fee, but left all 
of these for the owner to pay. 

In this case the evidence is clear that the relation of 
mortgagor and mortgagee did not continue, but that plain- 
tiff at once assumed the relation of a tenant, and therefore 
cannot dispute his landlord’s title. Samuelson v. Mickey, 
73 Neb. 852; Riley v. Starr, 48 Neb. 248; Gies v. Storz 
Brewing Co., 75 Neb. 698. 

When the defendant made the motion to dismiss the 
plaintiff’s action, he admitted the plaintiff’s testimony to 
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be crue, together with every conclusion which may fairly 
and reasonably be drawn therefrom. It then became a 
question of law for the court to determine, 7. e., whether 
the evidence which had been offered by the plaintiff was 
sufficient to support a judgment for the plaintiff. 

The court, having reviewed the plaintiff’s evidence, and 
having been aided by the arguments of counsel, reached 
the conclusion that the plaintiff had failed to make out 
even a prima facie case, as defined in In re Estate of 
Hoagland, 126 Neb. 377. Therefore, it was not necessary 
to proceed further with the trial, the plaintiff having en- 
tirely failed to support the allegations of his petition by his 
-evidence. The defendant’s motion to dismiss the plaintiff’s 
action was properly granted, thereby terminating the liti- 
gation, and the notes made by the trial judge in his docket 
in announcing his decision read as follows: “May 10, 1934. 
Comes now the respective parties and after a statement 
of the case is made, we proceed to receive the evidence. 
Plaintiffs rest. Defendants move for a dismissal of evi- 
dence. Same is argued to the court, find the motion should 
be sustained on the grounds that there is insufficient evi- 
dence to support the plaintiffs’ claim.” 

However, the journal entry signed by the court did not 
correspond with the above trial notes made by the court at 
the conclusion of the case, for it appears that, upon de- 
mand of defendant’s attorney, the trial court, after the 
conclusion of the case, in the absence of and without notice 
to the plaintiff and the attorney, added to his journal entry 
findings, granting to the defendant the relief asked for in 
the prayer of his answer, although the defendant had intro- 
duced no evidence and had succeeded in getting the case 
dismissed at the close of the plaintiff’s evidence. 

It is insisted by the plaintiff that a motion to dismiss 
the plaintiff’s petition at the close of the plaintiff’s evidence 
is in effect a demurrer to the evidence, and that sustaining 
such a motion carries the entire matter out of court and is 
a final ending of the lawsuit. Sammons v. Pike, 105 Minn. 
106. In Campbeil v. Crone, 10 Neb. 571, it is held that a 
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party who moves a dismissal of an action has no right to 
complain of the consequences necessarily resulting there- 
from. In Gordon v. Clark, 122 Neb. 364, it is held: “A 
party who invites, urges and consents to an order cannot 
later be heard to complain that there was error in such 
order.” It has been said: ‘“‘Where a suit is dismissed or a 
nonsuit ordered, it carries the parties and the entire cause 
of action out of court, and all further proceedings in the 
action are unauthorized, until the judgment of dismissal 
or nonsuit is vacated and the cause reinstated, except to 
render a judgment or decree for costs or to make such 
order or decree in the cause as may be necessary to effec- 
tuate the judgment terminating the cause, and except on 
appeal.” 18 C. J. 1207. 

In our opinion such affirmative relief, granted under the 
circumstances stated, exceeded the power of the court in 
that it went far beyond the ruling of the court as an- 
nounced in open court, and upon which the plaintiff had a 
right to reply. We have held that, when the court has 
announced that he will sustain such motion, it is a final 
submission, and the case is terminated. Stungis v. Wave- 
crest Realty Co., 124 Neb. 769; Bee Building Co. v. Dalton, 
68 Neb. 38; Comp. St. 1929, sec. 20-601. A very exhaus- 
tive note is found, discussing many Nebraska cases, in 
Texas Electric Railway v. Cox, 49S. W. (2d) 725, as pub- 
lished in 89 A. L. R. 11. In Grimes v. Chamberlain, 27 
Neb. 605, it was held: “An entry of dismissal] terminates 
the jurisdiction of the court over the cause of action pre- 
sented by such plaintiff, except for the purpose of entering 
the order of dismissal and rendering judgment for costs.” 
While this order was made upon motion of plaintiff, the 
holding seems to cover the case at bar. 

In Wachsmuth v. Orient Ins. Co., 49 Neb. 590, this court 
held: “A special finding made at the request of one party 
after judgment, and without notice to the adverse party, 
is absolutely void.’ 

The decree of the lower court is modified to the extent 
of striking out the additional relief granted to the defend- 
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ant, the only announcement made by the court at the close 
of the argument on the motion being, ‘‘The motion is sus- 
tained ; I will give you exceptions,” as shown by the bill of 
exceptions. 

It is ordered that the decree of the court be modified by 
striking out all of the decree after the entry “that plain- 
tiff’s action be and the same is hereby dismissed,” and that 
the costs in the district court, wherein the plaintiff did not 
prevail, should be taxed to the plaintiff, and in the supreme 
court each party shall pay his own costs. 

AFFIRMED AS MODIFIED. 


LOUIS SMITHBERGER ET AL., PLAINTIFFS, Vv. WILLIAM B. 
BANNING ET AL., DEFENDANTS: NEBRASKA PETROLEUM 
MARKETERS, INC., ET AL., INTERVENERS, 


FILED SEPTEMBER 20, 19385. No. 29603. 


1. Constitutional Law: LEGISLATIVE Power. The legislative power 
of the state is vested in the legislature subject only to the 
initiative and referendum provisions specifically reserved to 
the peonie: Const. art. III, sec. 1. 

20 — DELEGATION. The power of the legislature 

to wale laws is a sovereign power, requiring the exercise of 

judgment and discretion, which cannot be delegated to an ad- 
ministrative board: 


The state legislature has no power 
to délezate any of its legislative powers to any outside agency 
such as even SOngress of the United States. 

EXPENDITURE OF RELIEF FUNDS. 
A Beabate which ‘appropriates $4,000,000 for “work relief, direct 
relief, old age assistance, assistance to dependent mothers and 
children, unemployment insurance, health of mothers and 
children, public health or related matters of security and wel- 
fare, and public works, especially roads, by the use of work 
relief labor,” to be expended by an administrative board, with- 
out providing rules and standards of guidance and leaving the 
distribution of the fund among the various purposes set out in 
the act to the arbitrary discretion of the administrative board, 
is an uncenstiutonal Bivempt to delegate legislative authority. 
A statute appropriating 
$4,000, 000, or so nach thereof as may be required, to be ex- 
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pended under the terms and conditions provided by an act of 
the congress of the United States to be passed in the future, 
is an unconstitutional attempt on the part of the legislature to 
delegate legislative authority to the congress of the United 
States. 

6. Statutes: CONSTITUTIONALITY. Where the purpose of a statute 
is to accomplish a single object only, and some of its provi- 
sions are unconstitutional and void, the whole must fail unless 
sufficient remains to effect the object without the aid of the 
invalid “POR Hane; 


The elimination of the invalid provisions of 
House Roll No. 675, as amended by Senate File No. 367, and 
of Senate File No. 363, as amended by House Roll No. 482, and 
the elimination of the invalid appropriation contained therein, 
leave entirely different statutes from those which were passed 
by the legislature so that it cannot be said they would have 
been passed without said void provisions, and each of the acts 
must therefore be held void in its entirety. 

: Senate File No. 363, as amended by House 
Roll No. 482, held to violate section 1, art. II, and section 1, 
art. III of the Nebraska Constitution, for the reason that it 
attempts to delegate legislative authority to an administrative 
pao 


House Roll No. 675, as amended by Senate 
File No. 867, held to violate section 1, art. II, and section 1, 
art. III of the Nebraska Constitution, for the reason that it 
attempts to delegate legislative authority to the congress of 
the United States. 


Original action to determine the validity of emergency 
relief measures. Defendants demurred to plaintiffs’ and 
interveners’ petitions. Demurrers overruled. 


Fay H. Pollock, Wilber S. Aten, John P. McKnight, H. G. 
Burke, Elmer Rakow, G. J. McGinley, E. Gudmundsen, 
W. E. Mumby, Erwin A. Jones, Emil J. Eret, Ralph J. 
Nickerson, Paul R. Morris, Ray E. Sabata, Ted R. Frogge, 
W. G. Kieck, Elbert H. Smith, Lloyd L. Pospishil, Charles 
H. Hood and Burr R. Davis, for plaintiffs. 


William H. Wright, Attorney General, Milton C. Murphy, 
Sterling F. Mutz and Lester A, Danielson, for defendants. 


Lee Basye, for interveners. 
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Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an original action by which certain taxpayers 
seek an adjudication of the constitutionality of the emer- 
gency relief measures enacted by the fiftieth session of the 
Nebraska legislature, which measures are known as Senate 
File No. 368, House Roll No. 432, House Roll No. 675, and 
Senate File No. 367, the same being companion acts creat- 
ing a state assistance committee and providing for the 
raising of funds to be used for the relief of the unem- 
ployed, old age pensions, and for other purposes therein 
described. The Nebraska Petroleum Marketers, Inc., inter- 
vened in behalf of the members of such association and all 
other persons similarly situated. Calvin J. Stover, a gaso- 
line dealer and a taxpayer who is required to pay the one- 
cent additional gasoline tax, as provided by Senate File 
No. 368, also intervened in behalf of himself and all others 
similarly situated. The case is presented and submitted 
on the general demurrers of the defendants to the petition 
of plaintiffs and the petitions of intervention of the inter- 
veners. 

Senate File No. 363, as amended by House Roll No. 4382, 
imposes a one-cent motor vehicle fuel tax, in addition to 
the previous four-cent gasoline tax, for emergency relief 
purposes, said tax to be collected from March 1, 1935, to 
June 30, 1936. The act provides in part as follows: “For 
assistance to its citizens who are eligible under federal 
legislation to work relief, direct relief, old age assistance, 
assistance to dependent mothers and children, unemploy- 
ment insurance, health of mothers and children, public 
health or related matters of security and welfare, and pub- 
lic works, especially roads, by the use of work relief.” 

House Roll No. 675, as amended by Senate File No. 367, 
appropriated $300,000 of the state general fund, $700,000 
of liquor license fees and $3,000,000 from the emergency 
motor vehicle fuels tax, and provides governmental ma- 
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chinery for the distribution of the funds, consisting of the 
state assistance committee, an administrative board, co- 
ordinating with the board of educational lands and funds 
of the state of Nebraska, a trustee of the state assistance 
fund. Section 13 of House Roll No. 675 provides in part: 
“Such grants by the state assistance committee shall be 
made in proportion to the need of such counties and other 
governmental subdivisions for assistance, when, after rea- 
sonable effort, they are unable to furnish necessary and 
adequate assistance for dependent persons.” 

The acts of the legislature under consideration designate 
many classes of emergency and permanent relief and pro- 
vide that preference should be given for matching federal 
funds for old age assistance, without any directions or 
limitations for allocating funds for any of those purposes 
and without any basis for the determination of the need. 

In order to make a county eligible for federal relief, 
under the rules promulgated by the federal relief adminis- 
tration, the county must provide for its road and bridge 
funds an amount equal to 25 per cent. of its gasoline tax 
income for such purpose, and, in addition thereto, levy 1.93 
mills of the 1934 assessed valuation for relief purposes, 
and certain other relief levies not material to this action. 
It is contended by plaintiffs, and admitted by defendants’ 
demurrer, that certain counties of Nebraska are already 
making the maximum levies permitted by the Constitution 
and they are therefore precluded from making the required 
levy for the matching of federal funds for relief purposes. 
In certain other counties the relief load has been borne by 
the counties themselves by levying less than the 1.93 mills 
required by the federal relief administration and hence 
they also are ineligible for federal relief. 

At the date of the filing of the petition, the congress of 
the United States had not passed any law providing for 
old age assistance, public security, health and welfare. It 
is also admitted by the pleadings that there are distressed 
and needy persons in all counties of the state of Nebraska 
within each and all the classifications contained in the acts 
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in question, and particularly within the 23 counties above 
mentioned which are not eligible for federal relief. 

The plaintiffs contend that the laws in question are un- 
constitutional for the following reasons: (1) That the acts 
delegate legislative powers to the congress of the United 
States and to the executive branch of the state government 
and therefore violate section 1, art. II, and section 1, art. 
III of the Constitution; (2) that the acts are not for a 
general or public purpose, for the reason that the benefits 
are not state-wide in their scope and do not affect all needy 
persons of the state in the same class, and therefore vio- 
late section 3, art. I of the Nebraska Constitution, and the 
Fourteenth Amendment of the federal Constitution; and 
(3) that the acts are broader than their respective titles 
and therefore violate section 14, art. III of the Nebraska 
Constitution. 

The first question to be determined is whether the legis- 
lature has delegated legislative authority to the congress 
of the United States or to the state assistance committee. 
If so, the act contravenes section 1, art. II, and section 1, 
art. III of the Constitution of Nebraska. 

Senate File No. 363, as amended by House Roll No. 432, 
provides in part as follows: “An additional tax of one cent 
per gallon upon all motor fuels received, imported and un- 
loaded and emptied, * * * and produced, refined, manu- 
factured or compounded by such dealer in the state of 
Nebraska shall be remitted to the department of agricul+ 
ture and inspection * * * commencing March 1, 1935, and 
ending June 30, 1936, shall be credited and shall inure to 
the state assistance fund, and during said period shall be 
expended under the general direction of the board of edu- 
cational lands and funds, advising and counseling with the 
state assistance committee, solely for assistance to worthy 
indigent poor persons throughout the several counties in 
such sum as the board of educational lands and funds shall 
allocate from time to time during said period and the sums 
so allocated to be administered by the county boards of the 
several counties cooperating with such welfare agencies as 
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provided by law. * * * In passing subsection (b) of this 
act it is the intention of the legislature that all motor 
vehicle fuels tax money accruing and in the hands of the 
state treasurer subsequent to twelve o’clock midnight, June 
30, 1936, arising out of the provisions of subsection (a) of 
this section shall be used and employed as provided in sub- 
section (a) of this section. It is hereby declared that the 
provisions of subsection (b) of this section are made neces- 
sary by emergencies arising out of the present economic 
crisis, pursuant to requirements of the United States of 
America that the state of Nebraska and its severa] coun- 
ties contribute not less than four million dollars per annum 
for assistance to its citizens who are eligible under federal 
legislation to work relief, direct relief, old age assistance, 
assistance to dependent mothers and children, unemploy- 
ment insurance, health of mothers and children, public 
health or related matters of security and welfare, and 
public works, especially roads, by the use of work relief 
labor; and in order to relieve conditions which make it 
impossible for counties properly and necessarily to assist 
worthy persons by the issuance of anticipatory warrants 
against the general funds of the several counties until on 
or before August 1, 1935.” 

Section 73 of House Roll No. 381, the general appropri- 
ation bill, appropriates $4,000,000 to the state assistance 
committee. There is no provision in any of the bills men- 
tioned that fixes any standards for the guidance of the 
state assistance committee or the board of educational 
lands and funds. The committee and board above men- 
tioned have an arbitrary and unrestricted discretion to allo- 
cate the $4,000,000 to any of the purposes set forth in the 
acts under consideration, with the single exception that old 
age pensions are to be given a preference. Under these 
acts, the board and committee have the power, if they see 
fit to do so, to allocate the whole fund to the payment of 
old age pensions and unemployment insurance without the 
requirement of the making of any findings of fact under 
standards and tests provided for in the act. Such provi- 
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sions amount to a delegation of legislative power. Under 
section 1, art. II, and section 1, art. III of the Nebraska 
Constitution, the legislative power of the state is vested in 
the legislature and cannot lawfully be delegated to any 
board or committee. Such provisions deny the equal pro- 
tection of the law and violate the due process provisions 
of the Fourteenth Amendment to the federal Constitution. 

In the case of Investors Syndicate v. Bryan, 113 Neb. 
816, this court said: 

“Plaintiff earnestly contends that the above sections of 
the statute are void because they vest in an administrative 
board absolute, unregulated, and undefined discretion to 
grant or withhold its certificate of approval under general 
statutory language, which fixes no standards or tests to 
which an applicant may knowingly conform, and from 
which it can be determined whether corporations, transact- 
ing precisely the same kind and character of business, have 
been or may be dealt with equally; that the statute at- 
tempts to vest in an administrative board absolute and 
arbitrary power to say which, if any, of two or more com- 
panies, proposing to transact the same kind of business in 
the same manner and under like conditions, may be per- 
mitted so to do in the state of Nebraska. 

“If the statutes, when properly construed, grant or at- 
tempt to grant to an administrative board such unre- 
stricted and arbitrary discretion as plaintiff contends they 
do, then we will be compelled to hold that they are void 
because violative of both state and federal constitutional 
provisions. They would deny the equal protection of the 
law and violate the due process provisions of the Four- 
teenth Amendment to the federal Constitution. They 
would then fall within the class of statutes and ordinances 
that are condemned in Yick Wo v. Hopkins, 118 U.S. 356; 
Tai Kee v. Minister of Interior, 12 Hawaiian Rep. 164; 
State v. Superior Court, 118 Wash. 296; City of Richmond 
v. Dudley, 129 Ind. 112; City of Seattle v. Gibson, 96 Wash. 
425; Bear v. City of Cedar Rapids, 147 Ia. 341; Hewitt v. 
State Board of Medical Examiners, 148 Cal. 590, 3 L. R. A. 
n. s. 896.” 
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Clearly, in the case at bar, the purposes, for which the 
fund of $4,000,000 was to be expended, were to be deter- 
mined by the state assistance committee and the board of 
educational lands and funds. This is a duty of the legis- 
lature that cannot be delegated. In the case of People v. 
Brady, 277 Ill. 124, the court said: “The General Assembly 
must determine to what objects and purposes money of the 
state shall be appropriated, and cannot bestow that power 
upon any person or board for the exercise of discretion of 
the donee as to the objects for which the money shall be 
expended.” Also, in People v. Belcastro, 356 Ill. 144, the 
court said: “If the legislature leaves to administrative 
officers the determination of what the law shall be, or to 
determine what acts are necessary to effectuate the law, 
such delegation of authority is void. 1 Sutherland on Stat. 
Const. (2d ed.) p. 148.” 

In Panama Refining Co. v. Ryan, 293 U. 8. 388, Chief 
Justice Hughes, in discussing the question of the delega- 
tion of legislative power by congress to the president of 
the United States, said: “It does not attempt to control the 
production of petroleum and petroleum products within a 
state. It does not seek to lay down rules for the guidance 
of state legislatures or state officers. It leaves to the states 
and to their constituted authorities the determination of 
what production shall be permitted. It does not qualify 
the president’s authority by reference to the basis or extent 
of the state’s limitation of production. Section 9 (c) does 
not state whether or in what circumstances or under what 
conditions the president is to prohibit the transportation 
of the amount of petroleum or petroleum products pro- 
duced in excess of the state’s permission. It establishes 
no criterion to govern the president’s course. It does not 
require any finding by the president as a condition of his 
action. The congress in section 9 (c) thus declares no 
policy as to the transportation of the excess production. 
So far as this section is concerned, it gives to the president 
an unlimited authority to determine the policy and to lay 
down the prohibition, or not to lay it down, as he may see 
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fit. * * * The congress did not declare in what circum- 
stances that transportation should be forbidden, or require 
the president to make any determination as to any facts or 
circumstances. Among the numerous and diverse objec- 
tives broadly stated, the president was not required to 
choose. The president was not required to ascertain and 
proclaim the conditions prevailing in the industry which 
made the prohibition necessary. The congress left the 
matter to the president without standard or rule, to be 
dealt with as he pleased. The effort by ingenious and dili- 
gent construction to supply a criterion still permits such a 
breadth of authorized action as essentially to commit to 
the president the functions of a legislature rather than 
those of an executive or administrative officer executing a 
declared legislative policy. * * * The question whether such 
a delegation of legislative power is permitted by the Con- 
stitution is not answered by the argument that it should be 
assumed that the president has acted, and will act, for 
what he believes to be the public good. The point is not 
one of motives, but of constitutional authority, for which 
the best of motives is not a substitute. While the present 
controversy relates to a delegation to the president, the 
basic question has a much wider application.” 

In A. L. A. Schechter Poultry Corporation v. United 
States, 55 Sup. Ct. Rep. 837, Chief Justice Hughes said: 
“We pointed out in the Panama Refining Company case 
that the Constitution has never been regarded as denying 
to congress the necessary resources of flexibility and 
practicality, which will enable it to perform its function 
in laying down policies and establishing standards, while 
leaving to selected instrumentalities the making of sub- 
ordinate rules within prescribed limits and the determina- 
tion of facts to which the policy as declared by the legisla- 
ture is to apply. But we said that the constant recognition 
of the necessity and validity of such provisions, and the 
wide range of administrative authority which has been 
developed by means of them, cannot be allowed to obscure 
the limitations of the authority to delegate, if our constitu- 
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tional system is to be maintained. J/d., 298 U. 5S. 388, page 
421. * * * To summarize and conclude upon this point: 
Section 3 of the Recovery Act (15 U. S. C. A. sec. 703) is 
without precedent. It supplies no standards for any trade, 
industry, or activity. It does not undertake to prescribe 
rules of conduct to be applied to particular states of fact 
determined by appropriate administrative procedure. In- 
stead of prescribing rules of conduct, it authorizes the 
making of Codes to prescribe them. For that legislative 
undertaking, section 8 sets up no standards, aside from the 
statement of the general aims of rehabilitation, correction, 
and expansion described in section 1. In view of the 
scope of that broad declaration and of the nature of the 
few restrictions that are imposed, the discretion of the 
president in approving or prescribing Codes, and thus en- 
acting laws for the government of trade and industry 
throughout the country, is virtually unfettered. We think 
that the Code-making authority thus conferred is an un- 
constitutional delegation of legislative power.” 

The above cases have particular application in principle 
to the case at bar. In the Nebraska acts, there are no 
limitations, standards, rules of guidance or criterion for 
the guidance of the state assistance committee and the 
board of educational lands and funds in allocating funds 
for old age assistance, unemployment relief, mothers’ 
health, unemployment insurance, and other forms of relief 
therein enumerated. There is no requirement that the 
administrators of the acts find certain facts in determining 
for which of the various purposes allocations should be 
made and no basis for determining the amount to be al- 
located to each or any of the purposes therein set forth. 
This is all left to the discretion of the state assistance 
committee. Under the authorities hereinbefore cited, this 
constitutes a delegation of legislative functions to an ad- 
ministrative board. 

It will also be noted that section 12 of House Roll No. 
675, as amended by section 2 of Senate File No. 367, pro- 
vides: “Assent is hereby given to the provisions of an act 
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of congress (H. R. 7260), now pending and as finally 
adopted entitled ‘An act to provide for the general welfare 
by establishing a system of federal old-age benefits, and by 
enabling the several states to make more adequate provi- 
sions for aged persons, and for other purposes;’ and the 
good faith of the state of Nebraska is hereby pledged to 
provide funds sufficient to carry out the provisions of said 
act of congress as hereinafter provided.” The petition of 
plaintiffs alleges, and the demurrer admits, that the above 
act of congress had not been passed by the congress when 
the Nebraska acts under consideration became laws, nor 
had it been passed when plaintiffs’ petition was filed. The 
contention is made that this is an unconstitutional delega- 
tion of legislative power to the congress of the United 
States. 

In Opinion of the Justices, 289 Mass. 606, that court 
said: 

“Tt is attempted by these sections and possibly by other 
sections to make the substantive law of the commonwealth 
in these particulars change automatically so as to conform 
to new enactments from time to time made by congress 
and new regulations issued pursuant to their authority by 
subsidiary executive or administrative officers of the 
United States. It purports to create offenses and impose 
punishments therefor, not by definition and declaration, 
but by reference to what may hereafter be done in these 
particulars by the congress of the United States and those 
by it authorized to establish regulations. 

“We are of opinion that legislation of that nature would 
be contrary to the Constitution of this commonwealth. 
Legislative power is vested exclusively in the general court 
except so far as modified by the initiative and referendum 
amendment. It is a power which cannot be surrendered 
or delegated or performed by any other agency. The enact- 
ment of laws is one of the high prerogatives of a sovereign 
power. It would be destructive of fundamental concep- 
tions of government through republican institutions for 
the representatives of the people to abdicate their exclusive 
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privilege: and obligation to enact laws. Boston v. Chelsea, 
212 Mass. 127; Opinion of the Justices, 160 Mass. 586; 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149.” 

In Cline v. Consumers Cooperative Gas & Oil Co., 274 
N. Y. Supp. 362, 388, the court said, in considering a like 
question: “By analogy, there is no power in the legislature 
of the state of New York to delegate any of its legislative 
powers to any outside agency, as to the federal govern- 
ment or to the president of the United States. To do so is 
to impair the sovereignty of the state itself.” 

In Darweger v. Staats, 275 N. Y. Supp. 394, 401, the 
court said: 

“The Schackno act does more than merely declare a 
policy and provide means to carry it into effect. The NIRA 
is not adopted, but it is declared to be the policy of the 
state of New York to conform in intrastate commerce and 
transactions with its purpose and administration. Codes 
adopted under the NIRA are made, though not in exist- 
ence, by reference those of the state of New York. The act 
adopts not a law of the congress, but a body of rules and 
regulations prepared by individuals, approved by an ad- 
ministrative authority and finally approved by the presi- 
dent, and then provides that, upon filing a certified copy 
in the office of the secretary of state, a violation of any 
provision of such Code so adopted and filed is a crime 
under the laws of the state of New York. To term such a 
method of legislation, such a manner of attempting to 
create criminal offenses, vicious is to indulge in mild 
criticism. To hold such a legislative act constitutional 
seems contrary to the plain language and import of our 
fundamental] laws, both national and state. * * * The legis- 
lature cannot delegate the sovereign powers of the state to 
an administrative or executive authority of a foreign ju- 
risdiction. It cannot surrender the sovereignty of the 
state to declare the acts constituting a crime to federal 
executive or administrative authority. 

“<The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are reserved 
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to the states respectively, or to the people.’ U.S. Const. 
10th Amendment. 

“Tt seems to us, without attempting to enter into an ex- 
tended analysis or discussion, that such a statute is viola- 
tive of the provisions of the Constitution of the state of 
New York above referred to, as well as contrary to every 
principle upon which our republican institutions are 
based.” 

In affirming the above case, the court of appeals of New 
York said: “The state legislature cannot leave to congress 
to determine that an emergency exists in intrastate busi- 
ness in the state of New York, and we may say in passing, 
that congress has not attempted to do so. The legislature 
eannot leave to a body of industrials throughout the 
United States to declare that an emergency exists here in 
intrastate business, and to provide methods and means for 
meeting that emergency. * * * Even then the legislature 
in this case has made no attempt to fix the price of coal or 
to appoint anybody to investigate as to its necessity. It 
adopts without ascertaining the facts for itself what may 
or may not be done by others having interests outside of 
New York state. * * * We conclude that this state law 
which we are reviewing is unconstitutional, as an unau- 
thorized delegation of legislative functions, contrary to our 
state Constitution.” Darweger v. Staats, 267 N. Y. 290. 

Senate File No. 363, as amended by House Roll No. 482, 
levies a one-cent a gallon tax on all motor vehicle fuels in 
addition to the tax of four cents a gallon already levied. 
The taxes thus collected, in the words of the statute, “shall 
be credited and shall inure to the state assistance fund.” 
The statute further states: “The temporary regulations 
contained in subsection (b) are designed to promote public 
convenience as well as the general welfare and prosperity 
to meet an emergency which the legislature deems of im- 
mediate importance since the United States of America 
requires that legislation on the part of the state of Ne- 
braska to raise said four million dollars annually be en- 
acted prior to March 1, 1985: Provided, that the authority 
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is hereby given the governor of the state of Nebraska to 
terminate this tax by executive order when the full amount 
appropriated has been raised or when he is satisfied the 
full amount appropriated, or so much thereof as may be 
necessary, will be raised from funds appropriated for re 
lief purposes as now or hereafter provided.” As we have 
heretofore mentioned, the federal legislation referred to 
has not been passed. The amount of taxes to be derived 
from the tax was therefore left as an uncertain amount. 
Apparently the legislature realized that the federal legis- 
lation might carry an appropriation of funds for Nebraska 
in a sum less than the $4,000,000 provided for in the 
statute. In order to prevent the collection of an amount 
in excess of the sum made available by the federal govern- 
ment to match state appropriations for relief, public 
works, etc., the governor was given power to terminate 
the tax by executive order “when the full amount appro- 
priated has been raised or when he is satisfied the full 
amount appropriated, or so much thereof as may be neces- 
sary, will be raised from funds appropriated for relief 
purposes as now or hereafter provided.” As we have here- 
in determined, this set of facts constitutes a delegation of 
legislative power to the congress of the United States. 
The power to determine the amount to be raised by the tax 
is dependent upon federal legislation not yet passed. 

It is true that the governor is directed under a certain 
state of facts to terminate the tax. When the full amount 
appropriated or so much thereof as is required has been 
collected, the governor is authorized so to act. But, in 
order to make such a determination, he must await the 
action of the federal congress which was authorized to fix 
the amount to be appropriated for relief, etc., in Nebraska. 
There is a great difference in authorizing the governor to 
terminate a tax when the amount appropriated has been 
collected and in having the governor determine the amount 
to be appropriated from facts not in existence when the 
act was passed, and terminating the tax when that amount 
has been collected. 
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The elimination of the invalid provisions of the legis- 
lative acts under consideration and the elimination of the 
invalid appropriation contained in the statutes leave en- 
tirely different statutes from those which were passed by 
the legislature, so that it cannot be said it would have 
passed the acts without said void provisions, and the acts 
must therefore be held void in their entirety. The rule 
was well stated by a prominent text-writer as follows: 
“And if they are so mutually connected with and depend- 
ent on each other, as conditions, considerations, or com- 
pensations for each other, as to warrant the belief that the 
legislature intended them as a whole, and if all could not 
be carried into effect the legislature would not pass the 
residue independently, then if some parts are unconstitu- 
tional, all of the provisions which are then dependent, con- 
ditional, or connected must fall with them.” 1 Cooley, 
Constitutional Limitations (8th ed.) 362. This court has 
held: “Where valid and invalid parts of a legislative act 
are so intermingled that they cannot be separated in such 
a manner as to have an enforceable statute expressing the 
legislative will, no part of the enactment can be enforced.” 
State v. Junkin, 85 Neb. 1. Also, in Searle v. Yensen, 118 
Neb. 835, this court said: “Sections 3 and 4, ch. 108, Laws 
1927, are unconstitutional, as an attempt to impose upon 
the courts the performance of nonjudicial duties, and an 
unlawful delegation of legislative power; and such sections 
being a part of the inducement for the enactment, the en- 
tire act must fall.” In Moeller, McPherrin & Judd v. 
Smith, 127 Neb. 424, this court announced the rule as fol- 
lows: “When sections of a legislative act are unconstitu- 
tional, and such sections were an inducement to the pas- 
sage of an act in its entirety, then the entire act is void, 
notwithstanding a saving clause therein.” After resolving 
all doubts in favor of the validity of the acts in question, 
yet with the eliminations stated, the remaining parts are 
not the acts the legislature passed or intended to pass, and 
hence the acts under review, wholly and entirely, are void. 

We conclude, therefore, that Senate File No. 363, as 
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amended by House Roll No. 482, violates section 1, art. II, 
and section 1, art. III of the Nebraska Constitution, for 
the reason that the state assistance committee and the 
board of educational lands and funds have been delegated 
legislative powers therein which violate the provisions of 
the Constitution mentioned. We hold further that House 
Roll No. 675, as amended by Senate File No. 367, violates 
section 1, art. IJ, and section 1, art. III of the Nebraska 
Constitution, for the reason that the congress of the United 
States has been delegated legislative powers by the terms 
of these acts which violate the provisions mentioned of the 
Constitution of Nebraska. 

In view of the fact that the acts under consideration are 
nullities, it is not necessary that the other contentions of 
plaintiffs and interveners be considered. 

We therefore hold that the demurrers of the defendants 
to plaintiffs’ petition and to the petitions in intervention 
should be and hereby are overruled. 

JUDGMENT ACCORDINGLY. 

PAINE, J., concurring. 

I concur in the opinion ddopted by the court. In addi- 
tion to the discussion of the attempt to delegate legislative 
powers to an administrative board and to the congress of 
the United States, as set out in the main opinion, I desire 
to emphasize another phase of the attempted legislation. 

While certain smaller amounts could be used, under 
Senate File No. 367, for assistance in the payment of 
pensions, unemployment insurance, health of mothers and 
children, or related matters, in any county of the state, yet 
the bulk of the funds was to be used in direct relief and 
work relief, and in this concurring opinion I will only dis- 
cuss that phase of the legislation. 

It is provided that such relief funds shall be allocated 
to the county boards of the several counties which co- 
operate with certain welfare agencies of the state and na- 
tion. The funds shall be distributed on the basis of need 
in such counties when, after reasonable effort, they are 
unable to furnish necessary and adequate assistance for 
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dependent persons residing in such counties. The act does 
not provide for relief to any county unless and until the 
governing body shall adopt a resolution accepting its pro- 
visions. Therefore, the acts are not for the distribution of 
these funds for relief of needy persons in all the counties 
of the state uniformly, but are specifically restricted for 
distribution in those counties which certify to the authori- 
ties that they are unable to meet the needs of the relief 
burden in their counties. 

In the briefs before this court, 23 counties appear, joined 
together as plaintiffs, insisting that these acts are void, 
and nearly all of their county attorneys were present at 
the time of the arguments to resist this legislation, for the 
reason that such counties have so far handled all of the 
poor relief in each of their counties by their own tax 
funds, and have not, and insist that they will not, ask the 
state for any assistance; therefore, they will be excluded 
from any benefit of this state assistance fund. The coun- 
ties resisting the enforcement of these laws are Antelope, 
Arthur, Banner, Butte, Cass, Cuming, Dawson, Grant, 
Keith, Kimball, Merrick, Nemaha, Saline, Sarpy, Phelps, 
Seward, Sioux, Hooker, Colfax, Gosper, Saunders, Stanton, 
and Wayne. 

This law clearly authorizes a one-cent tax on gasoline to 
be collected in each of these 23 counties of our state and 
expended for relief in the other 70 counties of the state 
which have already applied to the state for assistance. 
This legislation taxes, in this way, the people of these 23 
counties who are carrying the entire load of supporting 
their own poor and unfortunate by their own funds, raised 
by the taxpayers of their county, and expends this one- 
cent gas tax so raised entirely in other counties who have 
failed to carry their own relief burden. 

It may be argued. that money raised by the state for 
highway purposes, and to erect bridges and build and main- 
tain state highways, might be so disposed of that money 
raised in one county might be expended for a bridge in an- 
other county, although such funds could not be so traced, 
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but all of such funds can only be spent on a highway which 
has been designated by the legislature as a state highway 
which under our law is accepted as a public purpose for the 
benefit of the entire state. 

On the other hand, it is generally held that the relief of 
the poor is primarily a burden on the county of which such 
persons are legal residents. The proceeds of this tax, when 
appropriated to each of the 70 counties sharing therein, 
will be expended only by the officials of each county, show- 
ing it is not for a state-wide public purpose, but for relief 
in some 70 counties only, and must be expended by such 
counties according to rules adopted by an outside agency. 
This taxing of all the people of the entire state, and ex- 
pending the proceeds for relief only in certain counties, is 
not considered a public purpose of state-wide extent. 

Of the guaranteed rights, that of equality holds high 
place in the list. “Discrimination of one citizen in favor 
of another is beyond legislative authority to make, whether 
legislation expresses it in terms or produces it in result. 
Classification must be reasonably adapted to secure a 
legitimate public interest.” Woolf v. Fuller, 87 N. H. 4. 

I cannot agree that the distribution of funds from this 
one-cent gasoline tax is a general] or public purpose when 
it cannot be used under the very terms of the legislation 
except in certain counties. Such a law violates the letter 
and the spirit of our Constitution, which declares that no 
person shall be deprived of his property without due proc- 
ess of law. Const. art. I, sec. 3. ; 

It is not even sufficient that a tax be levied for a public 
purpose, but it must be levied for the use of the public of 
the district taxed. 26 R. C. L. 72, sec. 51. 

It is convincing to me that, while a state-wide tax for 
the benefit of all needy persons throughout the state would 
be for a public purpose, yet when the benefits of a state- 
wide tax are limited, and can only be expended in a definite 
portion of the state, to the exclusion of the balance of the 
state, it is not a public purpose, and is clearly illegal for 
that reason. 
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STATE, EX REL. CHARLES W. TAYLOR, SUPERINTENDENT OF 

PUBLIC INSTRUCTION OF THE STATE OF NEBRASKA, RELA- 

TOR, V. GEORGE E. HALL, TREASURER OF THE STATE OF NE- 
BRASKA, RESPONDENT. 


FILED SEPTEMBER 26, 1935. No. 29549. 


1. Constitutional Law: OFFICIAL SALARIES: LEGISLATIVE RESTRIC- 
TIONS. By section 19, art. III of the Constitution of this state, 
the legislature is prohibited from increasing or diminishing the 
salary of any public officer during his term of office, whether 
such salary is fixed by the Constitution or by the legislature 
subsequent to the adoption thereof. 

LEGISLATIVE ACTS: UNIFORMITY. By section 18, art. 
III of the Constitution, the legislature is prohibited from 
passing any act granting to an individual any special or ex- 
clusive privileges or immunity, and it is provided that, in all 
cases where a general law can be made applicable, no special 
law shall be enacted. Held, to prohibit class legislation which 
does not operate equally and uniformly upon all members of the 
class brought within its operation. 
: The legislature may make a rea- 
sonable classification of persons, corporations and property for 
purposes of legislation concerning them, but the classification 
must rest upon real differences in situation and circumstances 
surrounding the members of the class, relative to the subject 
of the legislation, which render appropriate its enactment; and 
to be valid the law must operate uniformly and alike upon 
every member of the class so designated. 

Subject to the rules of proper 

atioktibn, public offices and their incumbents may be di- 

vided ine classes for purposes of legislation concerning them. 

By section 2, art. V of the Consti- 
tution, ‘the jadoex of the supreme court, and judges of the dis- 
trict court, and by section 19, art. IV, members of the board 
of control,. and by section 20, art. IV, members of the state 
railway commission, are constituted separate classes respective- 
ly; and all except members of the board of control are classified 
specifically as to salaries by section 3, art. XVII. 

6. Statutes: CONSTITUTIONALITY. If portions of an act are un- 
constitutional, and the remainder is so connected with the in- 
valid portions that it cannot be upheld without doing violence 
to the legislative intent as a whole, or putting into effect a law 
which the legislature would not have passed had its attention 
been called to the invalid parts, the entire act must fall. 
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: Where invalid portions of an act constitute 
a material part of the inducement for the enactment, the entire 
act must fall. 


: PARTIES. Ordinarily, a party may not be 
heard to assert the unconstitutionality of an act upon grounds 
which do not injure him in his personal or property rights; 
but where an act deals with a single subject and the party com- 
plaining is treated the same as all the others with relation to 
that subject, the provisions may be so interdependent that each 
must be considered as the inducement for the other. 

: EMERGENCY CLAUSE. Where by virtue of 
an emergency clause an act is to take effect immediately upon 
its approval, and no part can operate at that date because of 
constitutional inhibitions, the emergency clause is invalid; and 
in the absence of any declaration that any portion of the act 
shall take effect at a different date, the act will not be given a 
prospective operation, contrary to its express provision, and the 
invalid clause will drag down the entire act. 

CONSTRUCTION: LEGISLATIVE INTENT. In construing 
a statute, the court will consider the history of its passage, the 
amendments offered and the action taken thereon by the senate 
and house, as well as all matters of common knowledge re- 
specting the subject of legislation, for the purpose of arriving 
at the ee intent. 

Chapter 63, Laws 1933 (Comp. St. Supp. 
1938, sec. 84-726), also known as Senate File No. 52, is un- 
constitutional in its entirety for the following reasons: 

(1) As to all officers mentioned including relator, except 
the heads of departments, as violative of section 19, art. III of 
the Constitution, prohibiting the reduction or increase of 
salaries of public officers during their term of office. 

(2) As to judges of the supreme court, judges of the dis- 
trict court, members of the board of control and state railway 
commission, as class legislation prohibited by section 18, art. 
III of the Constitution. 

(3) As to the heads of departments, for failure to comply 
with section 14, art. III of the Constitution, respecting amend- 
ments. 

(4) Section 2 of the act (emergency clause) is invalid as 
in violation of section 19, art. III of the Constitution, and con- 
stituted the inducement for the passage of the act. 


10. 


11. 


Original proceeding in mandamus by the state, on rela- 
tion of Charles W. Taylor, superintendent of public in- 
struction, against George E. Hall, state treasurer, to 
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compel respondent to countersign and pay a salary war- 
rant. Writ allowed. 


Peterson & Devoe, for relator. 


William H. Wright, Attorney General, and Harvey M. 
Johnsen, for respondent. 


Heard before Goss, C. J., ROSE and EBERLY, JJ., and 
FITZGERALD, MESSMORE, REDICK and SHEPHERD, District 
Judges. 


REDICK, District Judge. 

This is an original action instituted in this court by the 
state, on the relation of Charles W. Taylor, as superintend- 
ent of public instruction of Nebraska, against George E. 
Hall, as treasurer of the state of Nebraska, respondent, 
praying that a peremptory writ of mandamus issue to said 
respondent requiring him to countersign and pay a war- 
rant dated April 1, 1985, regularly issued by the auditor 
of public accounts of the state of Nebraska on the state 
treasury in the sum of $1,250 for payment of the salary 
of the relator as superintendent of public instruction for 
services rendered by him in his official capacity for the 
quarter ending March 31, 1985. By the amended petition 
relator alleges that, at a general election in November, 
1934, he was elected superintendent of public instruction 
for a term of four years commencing January 3, 1985, and 
duly qualified and entered upon his official duties; that 
respondent is state treasurer and, upon presentation of a 
warrant duly issued by the auditor of public accounts in 
the sum of $1,250 for payment of relator’s salary for the 
quarter ending March 31, 1935, refused to countersign and 
pay the same solely because of and on account of the pro- 
visions of section 84-726, Comp. St. Supp. 1933, known as 
Senate File No. 52, and found at page 297, Laws 1933, a 
copy of which will be hereinafter set forth. The petition 
further alleges: 

“That on May 1, 1933, the stated and purported effective 
date of said section 84-726, Comp. St. Supp. 1933, your 
relator as superintendent of public instruction and the 


672 NEBRASKA REPORTS (VoL. 129 
State, ex rel. Taylor, v. Hall 


governor, attorney general, secretary of state, auditor of 
public accounts, commissioner of public lands and buildings 
and the treasurer of the state of Nebraska were holding 
their offices, respectively, for and during a tenure or term 
which commenced prior to the stated and purported ef- 
fective date of said act, to wit, May 1, 1933, and ending 
at midnight of January 2, 1985; that the chief justice, the 
judges of the supreme court, the judges of the district 
court, the members of the board of control and the mem- 
bers of the state railway commission were holding their 
offices, respectively, for and during a tenure or term which 
commenced prior to the stated and purported effective 
date of said act; the term or tenure of the chief justice 
ending in January, 1939, and the tenure or term of the 
judges of the supreme court ending, respectively, three in 
January of 1937, and three in January of 1935; the term 
or tenure of the judges of the district court ending in 
January, 1937; the term or tenure of the members of the 
state railway commission ending, respectively, one in 1939, 
one in 1937, and one in 1935; the term or tenure of the 
members of the board of control ending, respectively, one 
in July of 1939, one in July of 1937, and one in July of 
1935.” 

The petition further alleges that under section 3, art. 
XVII of the Constitution, relator’s salary is, and has been 
at all times since the adoption of the Constitution in 1920, 
the sum of $5,000 per annum; and sets forth a number of 
grounds upon which it is claimed that said section 84-726, 
Comp. St. Supp. 1933, which will be hereinafter set out, is 
unconstitutional, and prays for a peremptory writ of 
mandamus. 

Respondent answered and admitted the material allega- 
tions of the petition, and admits that he refused to coun- 
tersign and pay said warrant for the sole reason that by 
section 84-726, for a term of four years commencing Janu- 
ary 3, 1935, relator’s salary was fixed at $3,400 per annum, 
whereby he was only entitled to the sum of $850, which 
respondent has always been ready to pay. 
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Relator filed a motion for judgment on the pleadings 
and it was stipulated that the cause be submitted to the 
court on said motion, the only question involved being the 
constitutionality of said section 84-726. 

We set out in full the act under attack: 

“An act relating to fees and salaries; to provide a 
schedule of salaries for certain state officers mentioned in 
the Constitution; and the heads of various departments 
mentioned in the laws of Nebraska, and to declare an 
emergency. 

“Be it Enacted by the People of the State of Nebraska: 

“Section 1. It is hereby provided by law that salaries 
as follows shall be paid to certain state officers mentioned 
in the Constitution: Governor, $6,000 per annum; Chief 
Justice and Judges of the Supreme Court, each $5,200 per 
annum; Tax Commissioner, $4,000 per annum; Judges of 
the District Court, and Attorney General, $4,000 per an- 
num; Secretary of State, Auditor of Public Accounts, 
Commissioner of Public Lands and Buildings, Treasurer, 
Superintendent of Public Instruction, each $3,400 per 
annum; Members of the Board of Control, each $3,200 per 
annum; Members of the State Railway Commission, each 
$3,400 per annum; Director of the Department of Agri- 
culture and Inspection, $3,800 per annum; Commissioner 
of Labor, $3,000 per annum; Director of Health, $3,600 
per annum; State Engineer, $4,800 per annum; Director 
of Banking, $4,500 per annum; Director of Insurance, 
$3,600 per annum. 

“Section 2. Whereas, an emergency exists, this act shall 
be in full force and take effect from and after its passage 
and approval.” 

The unconstitutionality of the act is asserted upon the 
following grounds: 

(1) That the act is amendatory of sections 77-301, 
83-107 and 75-101, Comp. St. 1929, and section 81-103, 
Comp. St. Supp. 1933, and said sections were not contained 
in the act and were not thereby repealed, in violation of 
section 14, art. ITI of the Constitution of Nebraska, which 
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reads as follows: “And no law shall be amended unless the 
new act contain the section or sections as amended, and 
the section or sections so amended shall be repealed.” 

(2) That said section is amendatory of the same sec- 
tions above set out with special reference to salaries of 
tax commissioner, members of the board of control, mem- 
bers of the state railway commission, director of the de- 
partment of agriculture and inspection, commissioner of 
labor, director of health, state engineer, director of bank- 
ing and director of insurance, and is unconstitutional for 
the same reason. 

(3) That by the provisions of sections 2, 4, 5, 7 and 
13 of article V, and section 3 of article XVII, of the Con- 
stitution of Nebraska, the judges of the supreme court are 
created as a distinct class for all purposes of legislation 
affecting them; that by section 19, art. IV of the Consti- 
tution, the members of the board of control are created as 
.a distinct class for all purposes of legislation affecting 
them; that by section 3, art. XVII, and section 20, art. IV, 
of the Constitution, the members of the state railway 
commission were created as a distinct class for all purposes 
of legislation affecting them; and that as to each of said 
classes, respectively, section 84-726, Comp. St. Supp. 1933, 
is class legislation in violation of section 18, art. III of the 
Constitution, upon the ground that said act does not 
operate uniformly upon and does not affect alike all per- 
sons within the respective classes, and also for the reason 
that the act is in violation of section 19, art. III of the 
Constitution, providing that the compensation of any pub- 
lic officer shall not be increased or diminished during his 
term of office; and that said unconstitutional provisions 
formed the inducement to the passage of the remainder of 
the act and rendered said act in its entirety unconstitu- 
‘tional and void. 

(4) That neither said act as a whole, nor any part 
thereof, became effective or operative on the date expressed 
in the preamble or body of the act, to wit, May 1, 1933. 

(5) That it was the intention of the legislature, due to 
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a general financial depression, amounting to a national 
emergency, that said act should operate immediately and 
uniformly in respect of all salary provisions therein from 
May 1, 1938, the date of its passage, as provided by the 
emergency clause, which said emergency clause is uncon- 
stitutional and void as violating section 19, art. III of the 
Constitution, forbidding increasing or diminishing the 
salary of any official during his term of office, and that 
said clause formed the inducement to the passage of the 
remainder of the act and renders said act void in its en- 
tirety. 

Upon the face of the petition, it appears that relator’s 
prior term commenced January 2, 1981, and ended Janu- 
ary, 1985; his present term began January 3, 1935, he 
having been reelected in November, 1934. Under section 
19, art. III of the Constitution, his salary could not be 
changed during his prior term, whether the effective date 
of the act was May 1, 1933, under the emergency clause, 
or, without such clause, three months after the adjourn- 
ment of the legislature. It appears that relator had served 
as superintendent of public instruction for the four-year 
term beginning January, 1931, and received a salary of 
$5,000 a year for the entire term, notwithstanding the 
passage of section 84-726, Comp. St. Supp. 1933. It is 
therefore apparent that relator is not directly affected by 
the asserted invalidity of the statute under numbers 1 and 
2 as above set forth, for the reason that the salary of 
relator as superintendent of public instruction is not 
covered or affected by any one of the statutes sought to be 
amended; the relator is a constitutional officer whose sal- 
ary was fixed by the Constitution at $5,000 a year until 
otherwise provided by law (Const. art. XVII, sec. 3) and 
the act in question fixing the salary of relator was not 
amendatory of any other act, but was an original act in 
pursuance of the authority granted by the Constitution. 
As to number 838, relator is not a member of any one of the 
classes as to which the act is asserted to be invalid as class 
legislation. As to number 4, under our decision in State v. 
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Hall, 125 Neb. 236, later referred to, and as above sug- 
gested, the act was ineffective to reduce relator’s salary 
during his then term expiring January 2, 1935. Whether . 
it was effective as to his term beginning January, 1935, is 
open for decision. As to number 5, the query is whether 
relator may urge the invalidity of the act upon the ground 
that invalid portions of the act, other than that referring 
to his own salary, were the inducement for the passage of 
the act and the entire act was thereby rendered void. 

With reference to this situation, it is the contention of 
respondent that relator has no standing to assert the un- 
constitutionality of the statute upon grounds which do not 
affect him personally or are not applicable to the particular 
ease of relator, and this seems to be the general rule, based 
upon the general proposition that courts will not ordinarily 
decide questions of law not presented by the necessities of 
the particular case before them, or by the decision of 
which the plaintiff will receive no personal benefit, or a 
refusal to decide them will result in no injury to him. ln 
re Gibson, 85 N. M. 550; Young Co. v. McNeal-Edwards 
Co., 283 U.S. 398; State Tax Commission v. Board of Su- 
pervisors, 29 Pac. (2d) (Ariz.) 733; State v. Howard, 67 
Okla. 289; Urbach v. City of Omaha, 101 Neb. 314. 

These cases, however, do not deal with situations in- 
volving the question of the effect upon the entire act where 
certain sections or provisions thereof are found to be in 
conflict with the Constitution, and such invalid portions 
are the inducement, or a material part of the inducement, 
for the enactment of the valid portions. If, in the par- 
ticular case, the act is found to be unconstitutional, and it 
is apparent that the invalid portion is so connected with 
other portions of the act, considering the general purpose 
or object of the legislation, that the rejection of the invalid 
part will disturb or interfere with the taking effect of the 
act as a whole, or bring about a result not in accord with 
the legislative intent, there seems no good reason why the 
court may not consider the entire act in connection with 
the invalid part for the purpose of discovering and de- 
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claring the legislative intent and determining whether the 
invalid portions were a part of the inducement for the 
enactment of the remainder; and relator claims that the 
reduction of his salary was a part of such inducement 
which opens the inquiry as to what was the entire induce- 
ment of which relator claims the section relating to his 
individual case is a part. Furthermore, if the entire act is 
void by reason of invalid portions constituting an induce- 
ment for enactment of remainder, relator would suffer 
injury by a refusal of the court to decide that question. 
In truth, it would seem the duty of the court, in the in- 
terest of prompt and orderly administration of justice, and 
definite settlement of disputes as to the validity of an act, 
and to prevent unnecessary litigation, to make its pro- 
nouncement upon the law as a whole, especially where the 
question is one of great public interest, and the rights of 
numerous persons are involved. 

The act under consideration deals with the salaries of 
numerous officials—7 supreme justices, 35 district judges, . 
6 state heads of departments, 1 tax commissioner, 1 
governor, 1 attorney general, 1 auditor of public accounts, 
1 commissioner of lands and buildings, 1 superintendent 
of public instruction, 8 members of the board of control, 
and 8 members of the state railway commission; it pur- 
ports to reduce the salaries of all except the 6 heads of de- 
partments, as to each of which an increase is provided; it 
has but one subject—salaries, which is treated of only in 
section 1. Section 2 is the emergency clause. We are, 
therefore, of the opinion that, although the salary of only 
one official, superintendent of public instruction, is directly 
involved in the present application for a writ of man- 
damus, for the purpose of determining the question 
whether the particular provision is so connected with the 
other provisions of the act as to make them interdepend- 
ent, we should take a comprehensive view of the entire act, 
taking into consideration its valid and invalid provisions, 
as may be determined, and decide whether and what por- 
tions constituted the inducement for other portions; con- 
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cretely, whether the reduction of salaries of other officials 
(if invalid) was an inducement for the reduction of the 
salary of relator and vice versa. 

We will discuss the objections to the act in the order in 
which they are presented in the brief of relator. 

Numbers 1 and 2 may be considered together: That 
the act is amendatory of section 77-301, Comp. St. 1929, 
fixing the salary of the tax commissioner at $5,000 per 
annum, reducing it to $4,000. Also, section 83-107, fixing 
the salaries of members of the board of control at $4,000, 
reduced to $3,200. Also, section 75-101, fixing the salaries 
of railway commissioners at $3,000, increasing it to 
$3,400. Also, section 81-103, Comp. St. Supp. 1933 (Laws 
1933, ch. 149), fixing salaries of departmental heads of 
agriculture, labor, health, engineer, banking and insurance 
at varying amounts, which were increased by the act in 
question, which may be referred to as House Roll 63, or 
section 84-726, Comp. St. Supp. 1933. . 

The constitutional provision claimed to have been vio- 
lated is that portion of section 14, art. III, which reads as 
follows: “And no law shall be amended unless the new act 
contain the section or sections as amended, and the section 
or sections so amended shall be repealed.” 

The act in question does not purport to be amendatory 
of any other act; it refers to no other acts, and there was 
no attempt to comply with the constitutional requirement 
above quoted. It is, however, strictly amendatory; it seeks 
to change the salaries, already fixed by law, of certain 
officers. That such an act is invalid needs no citation of 
authority ; in fact, we think its invalidity is conceded sub- 
ject to the one exception, that an act complete in itself is 
not invalid because it may incidentally modify, change or 
destroy the effect of existing statutes. State v. Moorhead, 
100 Neb. 298; Drew v. Mumford, 114 Neb. 100. 

But is the act complete in itself? The subject is sala- 
ries; but by its terms it affects only ‘certain state officers 
mentioned in the Constitution, and the heads of various 
departments mentioned in the laws of Nebraska.” It does 
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not purport to cover the entire subject of salaries of state 
officers and heads of departments. There are numerous 
state officers not mentioned in the act, whose salaries are 
“fixed by law, so that the present act is not complete on the 
subject, it being necessary to refer to other acts as to 
salaries of other state officers. And the sole purpose and 
effect of the act is to change existing statutes; it presents 
no new subject of legislation; it is purely and simply 
amendatory. The language of Eberly, J., in State v. Bau- 
man, 126 Neb. 566, is strictly applicable: 

“In truth, the new enactment accomplished nothing of 
independent nature and its effect is wholly confined to 
‘changes’ of what theretofore existed, with the evident in- 
tent of its authors that by the mingling of the new changes 
with the old provisions a connected piece of legislation 
covering the same and original subject would result. But 
this is strictly a process of amendment.” 

That an act purely amendatory which fails to comply 
with the constitutional requirement above quoted is void 
is held in the following, among numerous, cases in this 
state: State v. Bauman, 126 Neb. 566; Endres v. McDon- 
ald, 115 Neb. 827; State v. Majors, 85 Neb. 375; Dinuzzo 
uv. State, 85 Neb. 351; Tukey v. Douglas County, ante, p. 
358. There seems to be no question but that the act is - 
invalid in so far as it attempts to change the salaries of 
the officials designated in the prior statutes, for failure to 
comply with the constitutional requirement as to amend- 
ments. : 

8. That the judges of the supreme court constitute a 
class under the provisions of the Constitution, and that all 
legislation concerning them must operate uniformly upon 
them all. 

That judges of the supreme court constitute a class is 
founded upon a number of sections of the Constitution 
having special application to those officers as a group, such 
as: “The supreme court shall consist of seven judges, one 
of whom shall be the chief justice’ (Const. art. V, sec. 2); 
provisions for the election of supreme judges from six 


680 NEBRASKA REPORTS [VoL. 129 
State, ex rel. Taylor, v. Hall ; 


compact districts of approximately equal population; pre- 
scribing the qualifications of members; and the salaries 
they shall receive. These and many other provisions not 
necessary to enumerate have specific reference to those 
persons occupying the position of supreme judge, and set 
them apart as a distinct group or class. Counsel for re- 
spondent upon the argument remarked that the conception 
of a group of officials as a class was one of extreme diffi- 
culty, but the number of classes into which the citizens 
may be divided is practically infinite; a large number of 
them are mentioned in 12 C. J. 1131, such as insane per- 
sons, infants, old age, school children, blind persons, absent 
voters, convicts, tramps, attorneys, physicians, bakers, et 
cetera. It would seem to be an unwarranted discrimination 
to exclude the supreme judges from classification along 
with these groups of worthy people merely upon the 
ground that they were so unfortunate as to hold public 
office. 

The power by constitutional or legislative provisions to 
designate classes of individuals, corporations, municipali- 
ties, associations and other groups is unquestioned; the 
only limitation being that, if fixed by legislation, the 
classification shall be reasonable—based upon peculiar cir- 
cumstances surrounding the various persons, corporations, 
et cetera, composing each separate group. To constitute a 
group of individuals a class, it is not necessary that they 
be so denominated in the act; it is sufficient if the pro- 
visions of the act are made specially applicable to such 
group by reason of “such a difference in the situation and 
circumstances of the subjects placed in different classes as 
suggests the necessity, or propriety, of different legislation | 
with respect to them.” Hubbell v. Higgins, 148 Ia. 36. 
See Nichols v. Walter, 37 Minn. 264. As was said in John- 
son v. Gunn, 148 Cal. 745: “The classification is a proper 
one if the subjects included in it have some natural or in- 
trinsic or constitutional distinction which differentiates 
them from other subjects of like general character, a dis- 
tinction which bears some relation to, furnishes reasonable 
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cause for, or makes appropriate, the particular legislation.” 
We have no hesitancy in holding that judges of the su- 
preme court, judges of the district court, members of the 
railway commission and members of the board of control, 
respectively, constitute separate and distinct classes for 
purposes of legislation regarding them; each class satisfies 
the conditions set out in Johnson v. Gunn, supra, which 
states a rule sustained by all the authorities upon the 
subject. 

There is no prohibition against “class legislation” by 
that name in the Constitution of this or any other state, 
or that of the United States, but the terms are used in de- 
cisions from all jurisdictions as a characterization of 
legislation in contravention of the Fourteenth Amendment 
to the Constitution of the United States providing: ‘No 
state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, 
liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection 
of its laws;” also state Constitutions and statutes prohibit- 
ing the enactment of special laws granting any special or 
exclusive privileges, immunities or franchises, or the pas- 
sage of any laws for the benefit of individuals inconsistent 
with the general laws of the Jand. 12 C. J. 1128, and cases 
cited. 

The applicable provisions of our Constitution are found 
in section 18, art. III, providing: 

“The legislature shall not pass local or special laws in 
any of the following cases, that is to say: * * * Granting 
to any corporation, association, or individual any special 
or exclusive privileges, immunity, or franchise whatever. 
In all other cases where a general law can be made appli- 
cable, no special law shall be enacted.” 

A law to be general must operate uniformly upon 
all persons and localities of a class brought within the 
relations or circumstances provided for. State v. Berka, 
20 Neb. 375. It follows from this statement of the 
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rule that a law is not general but special which does 
not operate uniformly upon the class within the rela- 
tions or circumstances provided for. In Bessette v. 
People, 62 N. E. 215 (193 Ill. 334) it was held that 
a statute “regulating horseshoeing * * * shall apply 
to cities of over 50,000 inhabitants, but that cities of over 
10,000 inhabitants may adopt its provisions, thus excluding - 
towns of under 10,000 inhabitants, is an arbitrary and un- 
reasonable discrimination between persons engaged in the 
same occupation” (a class composed of horseshoers) ; and 
also void if construed as a classification of towns or cities. 
In Badenoch v. City of Chicago, 222 Ill. 71, an act making 
salaries and wages of officers and employees of certain 
municipalities subject to garnishment, and exempting 
others, was declared void and discriminatory as between 
persons of the same class. In Galloway v. Wolfe, 117 Neb. 
824, we held that an act making it a misdemeanor for any 
person of the age of 14 years and upward to be found on 
the first day of the week, commonly called Sunday, engaged 
in public dancing, and excepting from the act cities of the 
metropolitan class having a welfare board with authority 
to regulate public dancing, was void as class legislation, in 
that it discriminated between persons of the same class 
doing the same act in metropolitan cities and other sec- 
tions of the state. In State v. Herrmann, 75 Mo, 340, it 
was held that an act applicable only to notaries public in 
the city of St. Louis, and to notaries whose commissions 
bore date prior to the act and had not expired when the 
act took effect, was special legislation, as it did not include 
all persons belonging to the class—notaries public. 

In State v. Julow, 129 Mo. 168, it was held that an act 
which does not relate to all working men, but only to those 
who belong to some lawful organization or society, was 
void as class legislation. The Missouri court quotes from 
Cooley, Constitutional Limitations (6th ed.) pp. 481-483, 
as follows: 

“A statute would not be constitutional * * * which 
should select particular individuals from a class or locality, 
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and subject them to peculiar rules, or impose upon them 
special obligations or burdens from which others in the 
same locality or class are exempt. * * * Every one has a 
right to demand that he be governed by general rules, and 
a special statute, which without his consent singles his 
case out as one to be regulated by a different law from that 
which is applied in all similar cases, would not be legiti- 
mate legislation, but would be such an arbitrary mandate 
as is not within the province of free governments.” It is 
then stated: “The legislature may legislate in regard to a 
class of persons, but they cannot take what may be termed 
a natural class of persons, split that class in two, and then 
arbitrarily designate the dissevered fractions of the orig- 
inal unit as two classes, and enact different rules for the 
government of each.” State v. Julow, supra. 

See, also, State v. Walsh, 186 Mo. 400. Also, State v. 
Garbroski, 111 Ia. 496, involving discriminatory legislation 
affecting peddlers as a class. 

Does the act in question operate uniformly upon the per- 
sons occupying the office of supreme judge considered as a 
class? It is to be noted that by the emergency clause the 
act was to take effect May 1, 1983. At that time there 
were in office a chief justice whose term expired in Janu- 
ary, 1939, three justices whose terms expired January, 
1935, and three justices with terms expiring January, 1937. 
The salary of these judges is fixed by the Constitution at 
$7,500 per annum and may not be increased or decreased 
during their respective terms. Const. art. III, sec. 19. 
Therefore the emergency clause could not take effect and 
the law is unconstitutional as changing their salaries dur- 
ing their terms. We so held with reference to the salary 
of a member of the railway commission in State v. Hall, 
125 Neb. 236. But the act is also invalid as class legisla- 
tion because, if given effect according to its terms on May 
1, 1938, it would: not operate uniformly upon all members 
of the class of judges of the supreme court, for the reason 
that, if the reduction of salaries is made effective, after 
January, 1935, as to those judges whose terms expired at 
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that time, or their successors, and as to those whose terms 
expire January, 1937, the chief justice would draw a sal- 
ary of $7,500 until January, 1939, three justices $7,500 
until January, 1987, and the other three $5,200 during the 
same period. The only distinction between the two groups 
of three judges is the fact that one group was elected from 
even numbered and the other from odd numbered districts. 
It requires no argument to show that such distinction fur- 
nishes no reasonable basis for classification justifying a 
departure from the rule of uniformity of operation of laws 
affecting individuals of the same class. The same situa- 
tion is presented as to the members of the board of control 
and state railway commission whose terms expire respec- 
tively in 1935, 1937, and 1989. We are also of opinion 
that the act offends the prohibition against any special or 
exclusive privileges or immunity to any individual, as its 
effect, so far as legally enforceable if at all, would be to 
secure to four supreme judges a salary of $7,500 and allow 
three of them only $5,200 for the performance of the same 
duties during the same period of time. The same vice is 
present in the cases of members of board of control and 
railway commission, each drawing a different salary from 
others of the same class for part of their respective terms. 
We are therefore driven to the conclusion that the act is 
invalid as class legislation with respect to the salaries of 
judges of the supreme court; and a fortiori those of mem- 
bers of the board of control and the state railway com- 
mission. 

4. That neither said act as a whole nor any part there- 
of became effective on the date expressed in the preamble 
or body of the act, to wit, May 1, 1933. This point may be 
discussed with No. 5. 

5. That the act is void as violating section 19, art. III 
of the Constitution, forbidding increasing or diminishing 
the salary of any official during his term of office. That 
section reads as follows: 

“The Legislature shall never grant any extra compensa- 
tion to any public officer, agent, or servant after the serv- 
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ices have been rendered nor to any contractor after the 
contract has been entered into, nor shall the compensation 
of any public officer, including any officer whose compen- 
sation is fixed by the Legislature subsequent to the adoption 
hereof, be increased or diminished during his term of 
office.” 

By the emergency clause (section 2), the act was made 

effective the date of its passage and approval, which was 
May 1, 1938. On said date relator and all other state offi- 
cials mentioned in the act (with the possible exception of 
the heads of departments) were holding their offices for 
terms ending in January 1935, 1937, and 1939, as above 
stated; relator’s term ending in 1935. It is therefore ap- 
parent that the act purports to reduce the salaries of such 
officers during their terms in direct violation of section 19, 
art. III, above quoted. That the act is void to the extent 
that it reduced the salary of the railway commissioners 
was distinctly held in State v. Hall, 125 Neb. 236; and the 
legal position of the other state officers (with the above 
exception), including relator, being the same as the rail- 
way commissioners as to this point, State v. Hall, supra, is 
determinative of this. 
' (1) We therefore hold that Senate File 52, being chap- 
ter 63, Laws 1933, and being, also, section 84-726, Comp. 
St. Supp. 1933, is unconstitutional and void as to governor, 
judges of the supreme court, judges of the district court, 
attorney general, secretary of state, auditor of public ac- 
counts, commissioner of public lands and buildings, treas- 
urer, superintendent of public instruction, members of the 
board of control, and members of the state railway com- 
mission, for the reason that it violates section 19, art. III 
of the Constitution, prohibiting the increase or decrease of 
salaries of public officers during their terms of office. 

(2) As to supreme court judges, members of the board 
of control and members of the state railway commission, 
said act is in conflict with section 18, art. III of the Con- 
stitution, and void as class legislation. 

(83) That as to the heads of departments of agricul- 
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ture, labor, health, state engineer, banking and insurance, 
said act is amendatory and void for failure to comply with 
section 14, art. IJI of the Constitution, regarding amend- 
ments. 

It remains to determine whether any part of the act 
may be sustained. As we understand the contention of 
respondent, it is that, though section 2 of the act is invalid, 
the act may be given a prospective operation and given 
effect after the expiration of the terms of the various. offi- 
cers designated. Such construction however would not 
meet the objection that the act is class legislation, for as . 
to three members of the supreme court and the members 
of the board of control and railway commission, their 
salaries would not be uniform with those of other mem- 
bers of their respective classes. As to the remaining offi- 
ces, the validity of such construction would depend upon 
whether the intent of the legislature would be thereby 
accomplished, and whether the immediate taking effect of 
the act as an entirety as provided by section 2 was an in- 
-ducement for the enactment of section 1. 

To the point that the mere fact that the provisions of an 
act become applicable to certain officers at different times 
-because of a constitutional prohibition against increasing 
.or diminishing salaries during a term of office does not 
invalidate the act, the state cites three cases, viz., State v. 
Stuht, 52 Neb. 209, Hopkins v. Scott, 38 Neb. 661, and 
State v. Newbold, 56 Kan. 71. But an examination of the 
-doctrine of the cases cited, in the light of the statutes con- 
-strued, discloses that it has no application to the present 
-case.: Thus, in Hopkins v. Scott, supra, the act construed 
‘was chapter 50, Laws 1891. This act was not passed with 
‘an emergency. The point of attack was a proviso, in the 
following words: ‘Provided, that this act shall not apply 
and be in force until the expiration of the present term of 
the state treasurer, and the expiration of the present term 
.of the several county treasurers of the state.” This was an 
express provision in the statute which this court rightful- 
-ly held did not render the statute void. But no such pro- 
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vision appears in chapter 63, Laws 1933, under considera- 
tion. 

The same situation is disclosed when we examine chap- 
ter 10, Laws 1897, involved in the case of State v. Stuht, 
supra. This was an Omaha charter. As in the case of 
Hopkins v. Scott, supra, certain provisions by their express 
terms first came into effect at a future time, and after the 
passage and approval of the act. Obviously when this 
occurs by virtue of express terms adopted by the legisla- 
ture, the action is within the general principle that the 
legislature may determine a future time as the commence- 
ment of an enactment. This fully appears from paragraph 
9 of the syllabus in such Stuht case, which is as follows: 

“A law is not open to the criticism that separate pro- 
visions of it take effect at different dates if as an entirety 
it becomes of effect and operative on a fixed date, notwith- 
standing, as to some persons or matters affected by it, the 
law is of full operation immediately upon its passing into 
effect, and as to others its operation is not so full and 
complete until in the future on the happening of some 
stated contingency.” 

The same is true in the case of State v. Newbold, supra. 
In that case the tenth and twelfth sections of the act under 
consideration read as follows: 

“Section 10. This act shall not affect the fees or salaries 
of the present county treasurer, county clerk, county at- 
torney, register of deeds, clerk of the district court, sheriff, 
or probate judge, but shall be in full force and effect as to 
county surveyor.” 

“Section 12. This act shall take effect and be in force 
from and after its publication in the official state paper.” 
Laws of Kan. 1898, ch. 81. 

So, it will be seen that, by the express terms of this act, 
it was provided that it was not to “affect the fees or sala- 
ries of the present county treasurer,” etc. 

Thus, in none of the three cases cited is the controlling 
question involved which is presented in the present case, 
where we have an unconditional emergency clause without 
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any special provisions in the nature of exceptions appear- 
ing in the act. 

Indeed, the Kansas case does not involve an ‘“emer- 
gency” condition. It arises under a constitutional provi- 
sion which prescribes: “The legislature shall prescribe the 
time when its acts. shall be in force.”” Kan. Const. art. II, 
sec. 19. 

True, it may be said that when the Kansas legislature 
has prescribed the date when its acts shall be in force, it 
has accomplished the same. result that the Nebraska legis- 
lature achieves when it enacts the usual emergency clause 
as a part of an enactment. However this may be, the 
Kansas doctrine on this subject does not support the state’s 
contention, for the reason underlying the Kansas decision 
wholly fails to sustain the state in the instant case. Thus, 
in Commissioners of Cherokee County v. Chew, 44 Kan. 
162, the enactment before the court was, “An act regulat- 
ing the fees and salaries of the county treasurers, county 
clerks, county attorneys, probate judge, county auditors 
and register of deeds of Cherokee and Labette counties, 
Kansas,” which act was approved March 5, 1887. Laws of 
Kan. 1887, ch. 159. It appears from the record that the 
terms of the several classes of officers covered by this act 
expired at various dates. The act itself provided: “This 
act shall take effect and be in force from and after its 
publication in the statute book, and after the present term 
of the officers hereinbefore named shall have expired.” 
The legislative intent evidenced thereby was stated by the 
Kansas court (44 Kan. 165), as follows: ‘‘We conclude, 
therefore, that the legislature intended to have chapter 
159, Laws of 1887, take effect and be in force after its 
publication in the statute book, and after the expiration of 
the terms of all the officers therein named.” (Italics ours.) 
See, also, Finnegan v. Sale, 54 Kan. 420, and State v. Deets, 
54 Kan. 504. : 

It will be noted that the act under review contains no 
saving clause as to the salaries of officers during their 
existing terms; neither does it contain any provision that 
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any part of the act shall take effect at some date other 
than that of its passage. The evident intent of the legisla- 
ture, derived exclusively from the language of section 2, 
was that the act should take effect in its entirety upon its 
passage and approval. Upon a merely cursory reading of 
the title and two sections of the act, the mind is irresistibly 
driven to the conclusion that in the judgment of the legis- 
lators a real emergency existed which called for drastic 
reduction of expenses by a slash of salaries of a large 
number of state officers to take effect immediately; and 
the need appears to have been so urgent that the law- 
makers overlooked or ignored the mandatory provisions of 
the Constitution. There is no ambiguity in the act; its 
language is simple and plain, and leaves no room for con- 
struction. In our opinion to indulge the presumption that 
the legislature would have passed the act had it realized 
that it could have only a prospective operation, its separate 
provisions taking effect from 2 to 7 years after its passage, 
by. which time the emergency may have passed away, 
would do violence to the clear expressions of the act and 
the legislative intent. A construction which would give 
the act an effect contrary to the intent of the legislature 
will not be adopted, and if such construction is the only 
one possible, the entire act must fall. “If a clause in a 
statute which violates the Constitution cannot be rejected 
without causing the act to enact what the legislature never 
intended, the whole statute must fall.” Spratgue v. Thomp- 
son, 118 U. 5. 90. 

The situation here presented is that the act cannot be 
given effect as to a single one of the more than fifty officers 
designated, at the date when by its terms the act is to take 
effect. In the face of this fact, is there room for any pre- 
sumption that the act would have been passed but for the 
declared emergency? or a presumption that the legislature 
intended that, contrary to its express words, if it could not 
take effect at once, it should do so at some distant date? 
The query seems to furnish its own answer. Quite the con- 
trary, the presumption, if one may be indulged contrary 
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to the express language of the act, is that the act was in- 
tended to operate as a whole in the absence of a saving 
clause or express exception. Smith v. Thompson, 258 N. 
W. (Ia.) 190. We are of the opinion that the dominant 
purpose of the legislature was to effect a drastic reduction 
of salaries to take effect at once, and that, if such purpose 
is defeated in, at least, its substantial entirety, the act must 
fall. And, further, that the invalid emergency clause 
(section 2) was the inducement for the enactment of sec- 
tion 1 and drags the latter down with it. Furthermore, we 
consider the attempted reduction of relator’s salary is so 
connected with and interdependent upon the reduction of 
salaries of other officers as to be a part of the inducement 
for the enactment as a whole. 

The case of Smith v. Thompson, supra, is directly in 
point both upon fact and law. The statute there under 
review was a salary reduction act whereby the salary of 
relator as county treasurer of Woodbury county was re- 
duced, and the action was in mandamus to compel the 
issuance of a warrant at the rate existing prior to the at- 
tempted reduction. The act provided for a reduction of 
salaries of a large number of state officers, and was held 
invalid as to members of the general assembly and the 
lieutenant governor as not within the title, and as to the 
judges of the supreme and district courts as violative of a 
constitutional provision that their compensation “shall not 
be increased or diminished during the term for which they 
shall be elected.” The holding of the court is clearly ex- 
pressed in the following syllabi: 

“9, Judges. Sections of act reducing salaries of su- 
preme and district court judges without stating when they 
should become operative held invalid as contravening con- 
stitutional provision against diminution of such judges’ 
compensation during terms for which they were elected, in 
view of section declaring act effective on first day of month 
after its enactment. * * * 

“10. Constitutional law. In absence of saving clause in 
salary reduction act, containing unconstitutional provisions. 
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reducing supreme and district court judges’, legislators’, 
and lieutenant governor’s salaries, presumption is that act 
was intended to operate as whole, especially in view of re- 
cital that all statutory provisions ‘relating to salaries be 
amended, revised and codified in accordance herewith.’ 

“11. Statutes. Legislature’s intent is controlling ele- 
ment in interpretation of statute. 

“12. Statutes. In ascertaining legislature’s intent, ob- 
ject sought thereby, surrounding circumstances, and con- 
text of act under consideration may be considered. 

“13. Statutes. Whole act, declared purpose and intent 
of which is to accomplish single object, must fail if some 
provisions are void, unless sufficient remains to effect such 
object without aid of invalid parts. 

“14. Statutes. Whole act having single objective or 
purpose must fall, if constitutional and unconstitutional 
parts are so connected and interdependent that rejection of 
unconstitutional part would destroy legislative intent. 

“15. Statutes. Provisions of salary reduction act as to 
various officers held so connected and interdependent in 
object, subject-matter, meaning, and purpose that elimina- 
tion of unconstitutional sections, reducing compensation of 
members of legislature, lieutenant governor and supreme 
and district court judges would defeat legislature’s inten- 
tion, so as to render whole act unconstitutional.” 

After citing 6 R. C. L. 127, sec. 125, to the effect that, 
where the invalid portion of an act has a material relation 
to its other portions so as to modify, restrict or extend its 
application, it will cause the fall of the other portion also; 
and “Frequently a single part of an act may be of so great 
importance that, although in itself it may not be an induc- 
ing cause for the enactment of the legislation, its invalidity 
may render the whole act void;” and, from 6 R. C. L. 125, 
sec. 123: 

“One of the tests used to determine whether a statute is 
or is not severable so that a portion may be rejected is that 
it ought not to be held wholly void unless-the invalid por- 
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tion is so important to the general plan and operation of 
the law in its entirety as reasonably to lead to the conclu- 
sion that it would not have been adopted if the legislature 
had perceived the invalidity of the part so held to be un- 
constitutional; but where the valid and the invalid parts 
are so bound together that the invalid part is a material 
inducement to the valid portion, the whole is invalid. This 
test is merely a means of ascertaining and carrying out of 
the presumed intention of the legislature. If it appears 
that the invalid portion was designed as an inducement to 
pass the valid, the inference is that the legislature would 
not have passed the valid portion alone.” 

Anderson, J., then continues: 

“Tt will be noticed that one of the pronounced lines of 
distinction in the various cases relative to a statute invalid 
in part, and being sustained as to that part which is valid 
and rejected as to that part which is invalid, is whether or 
not the statute under consideration relates to two or more 
subjects or objects; if it relates to two objects, one being 
void, the other may still be complete within itself and 
valid, but if the declared purpose and intent of the statute 
is to accomplish a single object only, and some of its pro- 
visions are void, the whole act must fail unless sufficient 
remains to effect the declared object without the aid of the 
invalid part. See Cap. F. Bourland Ice Co. v. Franklin 
Utilities Co., 180 Ark. 770, 22 S. W. (2d) 998, 68 A. L. R. 
1018. It follows that the point to be determined here is 
whether the unconstitutional provisions are so connected 
with the general scope of the act as to make it impossible, 
if they are stricken out, to give full effect to what appears 
to have been the intent of the legislature. * * * 

“Where the act is single as to its objective, or seeks to 
obtain a single object or purpose, then if part of the act 
is unconstitutional, such part cannot be separated from 
the constitutional part if they are connected and depend- 
ent upon each other so that if you reject the unconstitu- 
tional part you destroy the legislative intent, then the 
whole act must fall. 
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“In the instant case, the legislature has declared the 
object, the intent, and the purpose of the act, and manda- 
torily said that it shall and must be in force in accordance 
with such declared intent, purpose, and object. We are 
constrained to hold that the provisions of the act applying 
to the various officers are so connected and interdependent 
in object and subject-matter, meaning, and purpose that 
the elimination of the objectionable or unconstitutional 
sections would result in a condition not contemplated or 
desired by the legislature. And it follows that the whole 
act must be declared unconstitutional and invalid.” 

We approve the reasoning and holding in that case, and, 
while not absolutely controlling, we are content to follow 
it as an authoritative precedent. 

In Williams v. Standard Oil Co., 278 U. S. 235, it was 
held: “A declaration in a statute that if any of its pro- 
visions be held invalid the validity of others shall not be 
thereby affected creates a presumption of separability in 
place of the general rule to the contrary—a presumption 
overcome, however, when inseparability is evident or 
where there is a clear probability that, the invalid part 
being eliminated, the legislature would not have been 
satisfied with what remains.” In the instant statute there 
is no such declaration and the presumption is that the 
legislature intended the act to take effect in its entirety or 
not at all. We quote further from the opinion in the 
Williams case, pp. 241-242: 

“In Hill v. Wallace, 259 U. S. 44, 71, it is said that such 
a legislative declaration serves to assure the courts that 
separate sections or provisions of a partly invalid act may 
be properly sustained ‘without hesitation or doubt as to 
whether they would have been adopted, even if the legisla- 
ture had been advised of the invalidity of part.’ But the 
general rule is that the unobjectionable part of a statute 
cannot be held separable unless it appears that, ‘standing 
alone, legal effect can be given to it and that the legislature 
intended the provision to stand, in case others included in 
the act and held bad should fall.’ The question is one of 
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interpretation and of legislative intent, and the legislative 
declaration ‘provides a rule of construction which may 
sometimes aid in determining that intent. But it is an aid 
merely; not an inexorable command.’ Dorchy v. Kansas, 
264 U.S. 286, 290. ; 

“In the absence of such a legislative declaration, the 
presumption is that the legislature intends an act to be 
effective as an entirety. This is well stated in Riccio v. 
Hoboken, 69 N. J. Law, 649, 662, where the New Jersey 
court of errors and appeals, in an opinion delivered by 
Judge Pitney (afterward a justice of this court), after 
setting forth the rule as above, said: ‘In seeking the legis- 
lative intent, the presumption is against any mutilation of 
a statute, and the courts will resort to elimination only 
where an unconstitutional] provision is interjected into a 
statute otherwise valid, and is so independent and separ- 
able that its removal will leave the constitutional features 
and purposes of the act substantially unaffected by the 
process.’”’ See, also, People v. Knapp, 2830 N. Y. 48; Chi- 
cago, M. & St. P. R. Co. v. City of Minneapolis, 238 Fed. 
384, 

In Redell v. Moores, 63 Neb. 219, the rule was stated: 
‘Where portions of a statute are held unconstitutional, if 
the remainder is not so connected with such portion as to 
be incapable of separation, and the remainder is a complete 
act, and not dependent upon the part held invalid, the 
latter alone will be disregarded and the remainder upheld, 
except in cases where it is apparent that the rejected part 
was an inducement to the adoption of the remainder.” 
Another feature of the case should be noted in connection 
with the introduction and passage of the act in question, as 
bearing upon the inducement thereto and the effect of 
partial invalidity. The following excerpts from Redell v. 
Moores, 63 Neb. 219, are pertinent: 

“That a part of an act, or even a part of the same sec- 
tion of an act, may, under some circumstances, be held un- 
constitutional, without invalidating the remainder, is ele- 
mentary. This court has said that, ‘Where a statute con- 
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tains provisions which are invalid or unconstitutional, if 
the valid and invalid portions are not so connected as to be 
incapable of separation, and the valid part is a complete 
act and not dependent upon the part that is void, the latter 
alone will be disregarded and the remainder upheld, * * * 
except in cases where it is apparent that the rejected part 
was an inducement to the adoption of the remainder.’ 
(Italics ours.) State v. Moore, 48 Neb. 870; Scott v. 
Flowers, 61 Neb. 620; State v. Lancaster County, 6 Neb. 
474; State v. Hardy, 7 Neb. 377; State v. Lancaster County, 
17 Neb. 85; State v. Hurds, 19 Neb. 316; Trumble v. 
Trumble, 37 Neb. 340; Low v. Rees Printing Co., 41 Neb. 
127; State v. Stuht, 52 Neb. 209. In view of the doctrine 
announced in the cases just cited, we are not called upon 
to determine the effect of the decision in the case of State 
v. Moores (55 Neb. 480) on the entire act, because it fol- 
lows irresistibly that the section held invalid drags down 
with it only such other parts as are inseparably connected 
with, dependent upon, or incomplete without it, or for the 
passage of which it served as an inducement. One ques- 
tion, then, that: meets us at this point, is whether that 
portion of the act held invalid, namely, that portion con- 
ferring the appointing power on the governor, served as 
an inducement to the legislature for the passage of the 
other portions of the sections hereinbefore set forth. 
Counsel for the defendant insists that this question is to 
be determined solely by an inspection of the act itself. In 
this view we are disposed to concur, with this qualification, 
however, that the persons whose duty it may be to inspect 
the act with a view to the determination of that question 
are not required to divest themselves of all knowledge save 
that to be gleaned from the act alone. For, were it pos- 
sible for them thus to divest themselves, the act would be 
unintelligible,—a jumble of words without meaning. So, 
when we say that the question is to be determined by an 
inspection of the act itself, we imply that those under 
whose inspection it is brought will scan it in the light of 
that knowledge which they possess in common with other 
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men. There is no presumption that courts are ignorant of 
all matters that transpire outside the courtroom. On the 
contrary, there are many matters outside the science of 
the law of which they are required to take judicial notice. 
Bishop, in his work on Statutory Crimes (3d ed.), sec. 77, 
says, ‘They (courts) do not close their eyes to what they 
know of the history of the country and of the law, of 
the condition of the law at the particular time, of the 
public necessities felt, and other like things.’ The supreme 
court of Michigan, in Sibley v. Smith, 2 Mich. 487, say, 
‘Courts are authorized to collect the intention of the legis- 
lature from the occasion and necessity of the law,—from 
the mischief felt, and the objects and remedy in view.’ 
The supreme court of the United States, speaking through 
Davis, J., in the case of United States v. Union P. R. Co., 
91 U.S. 72, say, ‘Courts, in construing a statute, may with 
propriety recur to the history of the times when it was 
passed, and this is frequently necessary, in order to ascer- 
tain the reason, as well as the meaning of particular pro- 
visions in it.’ In Stout v. Board of Commissioners, 107 
Ind. 343, * * * it is held that the history of a country, its 
topography and general conditions are elements which 
enter into the construction of laws made to govern it, and 
are matters of which the courts will take judicial notice. 
It has been held that the general state of opinion, public, 
judicial and legislative, at the time of an enactment of a 
measure may be considered by the courts in construing it. 
Keyport and Middletown Point Steamboat Co. v. Farmers 
Transportation Co., 18 N. J. Eq. 18; Delaplane v. Cren- 
shaw & Fisher, 15 Gratt. (Va.) 457. In State v. Boyd, 34 
Neb. 435, it was held that the courts will take notice, with- 
out proof, of events which are generally known within the 
limits of their jurisdiction. The foregoing, we think, 
makes it clear, were it ever doubtful, that in the determi- 
nation of the question before us we are neither required nor 
permitted to affect ignorance of those things which are 
matters of common knowledge. The attempt to confer 
upon the governor the power to appoint members of the 


VoL. 129] SEPTEMBER TERM, 1935 697 
State, ex rel. Taylor, v. Hall 


board of fire and police commissioners, and the reasons 
urged in support of such measure, are a part of the legis- 
lative history of the state. No other feature of the act 
under consideration, nor of those it was intended to super- 
sede, attracted so much attention or invited so much dis- 
cussion as that which placed the power of appointment in 
the hands of the governor, removing, as it was claimed at 
the time, the board of fire and police commissioners from 
the influence of local politics. It is a matter of common 
knowledge that this feature of the act, so far as the board 
of fire and police commissioners is concerned, was the 
chief inducement to its passage. Without that feature, its 
promoters would have regarded it much as they would have 
regarded the play of Hamlet with Hamlet left out.” 

In 59 C. J. 1014, the following appears: “In seeking to 
ascertain the legislative intent where the language of a 
statute is ambiguous, the courts will take into considera- 
tion all the facts and circumstances existing at the time of, 
and leading up to, its enactment, such as the history of the 
times, * * * of the proceedings attending its actual passage 
through the legislature as disclosed by the legislative jour- 
nals.” 

And it is stated in 59 C. J. 1019: “Under the general 
rule, amendments or modifications, and changes in the 
frame of the bill during its passage, and the action of the 
legislature on amendments offered, may be considered.” 

See, also, Chicago, B. & Q. R. Co. v. Amack, 112 Neb. 
437. 

Taking up chapter 68, Laws 1933, we find that, as 
originally introduced, and as passed in the senate, it was 
limited by a title to “A bill for an act relating to fees and 
salaries ; to provide a schedule of salaries for certain state 
officers mentioned in the Constitution; * * * and to declare 
an emergency.” This bill was amended in the house, and 
after three conference committee reports had been made 
and rejected, the fourth conference committee report, 
which added to the original bill a provision covering an 
increase of salary for the director of the department of 
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agriculture and inspection, the commissioner of labor, the 
department of health, the state engineer, the director of 
banking, and the director of insurance, was approved, and 
there was an agreement of the senate and house, and the 
bill was enacted into law. In view of the rule announced 
in the authorities referred to, as to the proper considera- 
tion of “amendments or modifications, and changes in the 
frame of a bill during its passage, and the action of the 
legislature on amendments offered,” the record amply sup- 
ports the conclusion that the amendments to the original 
chapter 63, Laws 1933 (Senate File No. 52), which in- 
corporated the provisions for salaries for other than con- 
stitutional officers referred to in the title as “heads of 
various departments mentioned in the Laws of Nebraska,” 
constituted the controlling inducement for the passage of 
Senate File No. 52. These provisions, as we have seen, 
were wholly void and unconstitutional. 

When an act is severable in its essence, the void por- 
tions may be disregarded. ‘Inducements,” however, are 
different in their effect. They enter into and taint all 
which is comprised in the legislation they secure. The 
evil effects are not severable and the entire enactment 
must fall. 

We have discussed the question of the effect of invalid 
portions upon the entire act where they formed an induce- 
ment to its passage. As a matter of fact, if effect is to be 
given to both sections 1 and 2, no part of the act is valid 
for any purpose, and the application of rules of law per- 
taining to inducement becomes pertinent only if the taking 
effect of the act, contrary to its express terms, may be set 
forward from two to seven years beyond the date of its 
passage. This, as we have shown, may not be done with- 
out doing violence to the legislative intent, and putting 
into effect a law which the legislature would not recognize 
as its own, and which it would not have passed with the 
invalid portions stricken out, had their attention been 
called to them. As hereinbefore noted, the act contains no 
saving clause nor any provision that any portion of it shall 
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take effect at any specified date other than that of its 
passage. We cannot presume that such was the intention 
of the legislature in the face of its positive provision. 
° Notwithstanding a most painstaking effort to sustain the 
act of the legislature or any valid portion thereof, which 
is our constitutional duty, we are forced to conclude that 
the entire act is invalid for the reasons stated. 

It follows that the writ of mandamus must be granted as 
prayed. 

WRIT ALLOWED. 
SHEPHERD, District Judge, dissents. 


STATE, EX REL. L. B. Day, JUDGE OF THE SUPREME COURT 
OF THE STATE OF NEBRASKA, RELATOR, V. GEORGE E. HALL, 
TREASURER OF THE STATE OF NEBRASKA, RESPONDENT. 


FILED SEPTEMBER 26, 1935. No. 29652. 


Case Followed. This case is ruled by our decision in State v. Hall, 
ante, p. 669, to which reference is hereby made. 


Original proceeding in mandamus by the state, on rela- 
tion of L. B. Day, judge of the supreme court, against 
George E. Hall, state treasurer, to compel respondent to 
countersign and pay a salary warrant. Writ allowed. 


Stewart, Stewart & Whitworth, for relator. 


William H. Wright, Attorney General, and Harvey M. 
Johnsen, for respondent. 


Kennedy, Holland & De Lacy and Ralph E. Svoboda, 
amict curte. 

Heard before Goss, C. J., ROSE and EBERLY, JJ., and 
FITZGERALD, MESSMORE, REDICK and SHEPHERD, District 
Judges. 


REDICcK, District Judge. 
This is an original action instituted in this court pray- 
ing that a peremptory writ of mandamus issue ordering 
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the respondent to countersign and pay a state warrant 
issued to relator for his salary as judge of the supreme 
court of the state of Nebraska. 

The petition alleges that the relator was duly elected a 
judge of the supreme court of the state of Nebraska from 
the second district at the general election, November, 1934, 
for a term of six years commencing January 3, 1935, and 
ever since such time has been a duly elected, qualified and 
acting judge of said court; that the respondent is the 
treasurer of the state of Nebraska; that on July 18, 1935, 
the warrant was duly issued to the Omaha National Bank, 
as assignee of relator, but that such assignment was solely 
as collateral security and relator is owner of said warrant; 
that respondent refuses to countersign and pay said war- 
rant for the sole reason that section 84-726, Comp. St. 
Supp. 19383 (Laws 1933, ch. 63) provides that the salary 
of judges of the supreme court shall be $5,200 per annum, 
or $1,300 per quarter; that said act, including its title, is 
as follows: 

“An act relating to fees and salaries; to provide a 
schedule of salaries for certain state officers mentioned in 
the Constitution; and the heads of various departments 
mentioned in the laws of Nebraska, and to declare an 
emergency. 

“Be it Enacted by the People of the State of Nebraska: 

“Section 1. It is hereby provided by law that salaries 
as follows shall be paid to certain state officers mentioned 
in the Constitution: Governor $6,000 per annum; Chief 
Justice and Judges of the Supreme Court, each $5,200 per 
annum; Tax Commissioner, $4,000 per annum; Judges of 
the District Court, and Attorney General $4,000 per an- 
num; Secretary of State, Auditor of Public Accounts, 
Commissioner of Public Lands and Buildings, Treasurer, 
Superintendent of Public Instruction, each $3,400 per an- 
num; Members of the Board of Control, each $3,200 per 
annum; Members of the State Railway Commission, each 
$3,400 per annum; Director of the Department of Agri- 
culture and Inspection, $3,800 per annum; Commissioner 
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of Labor, $3,000 per annum; Director of Health, $3,600 
per annum; State Engineer, $4,800 per annum; Director of 
Banking, $4,500 per annum; Director of Insurance, $3,600 
per annum. 

“Section 2. Whereas, an emergency exists, this act shall 
be in full force and take effect from and after its passage 
and approval. 

“Approved May 1, 1933.” 

The petition further alleges that on May 1, 1983, the 
stated, purported effective date of said section 84-726, 
Comp. St. Supp. 1933, the judges of the supreme court 
were holding their respective offices for terms expiring as 
follows: Chief justice, January, 1939; three judges, Janu- 
ary, 1937, and three judges (including relator) January, 
1935; that other state officers were then holding office for 
terms expiring at different dates. For more complete and 
specific statement with reference to these matters reference 
is hereby made to the opinion of this court rendered at 
this session in the case of State v. Hall, ante, p. 669. 
Plaintiff further alleges that section 84-726 is unconstitu- 
tional for the following reasons: 

1. That it is in violation of section 14, art. III of the 
Constitution, reading as follows: ‘‘And no law shall be 
amended unless the new act contain the section or sections 
as amended, and the section or sections so amended shall 
be repealed’”—and said act being amendatory of sections 
77-301, 88-107 and 75-101, Comp. St. 1929, and section 
81-103, Comp. St. Supp. 1933, which were not contained in 
nor repealed by said act. 

2. That under the provisions of sections 2, 4, 5, 7 and 
13 of art. V, and section 3 of art. XVII, of the Constitution 
of Nebraska, the judges of the supreme court are created a 
distinct class for all purposes of legislation affecting them, 
and that said act does not operate uniformly on the mem- 
bers of said class, and that such unconstitutional provisions 
formed the inducement to the passage of the remainder of 
the act and render the entire act invalid. 

38. That as to members of the board of control and of 
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the state railway commission, the act does not operate uni- 
formly on the members of said classes, respectively, and is 
void as class legislation under section 19, art. IV of the 
Constitution, and that such unconstitutional provisions 
formed the inducement to the passage of the remainder of 
the act and render the entire act unconstitutional and void. 

4. That neither said act as a whole, nor any part 
thereof, became effective or operative on the date ex- 
pressed in the preamble or body of the act as the effective 
date thereof, in violation of section 27, art. III of the Con- 
stitution of Nebraska. 

5. That said act is in violation of section 19, art. IJI of 
the Constitution, providing that the compensation of no 
public officer shall be increased or diminished during his 
term of office, and that such invalid provision was the in- 
ducement for the passage of the remainder of the act and 
renders the entire act invalid. 

Respondent answered and admits the allegations of fact 
in the petition, but seeks to justify his refusal to counter- 
sign and pay said warrant solely on the ground that it 
should be for $1,300 in accordance with the act in question. 
It was stipulated that the case be submitted on a motion of 
relator for judgment on the pleadings, and consolidated 
for argument with the action entitled State, ex rel. Charles 
W. Taylor, v. George E. Hall. 

The only question involved is the constitutionality of 
section 84-726, Comp. St. Supp. 1938, and this question 
was thoroughly discussed and decided in the Taylor case 
at the present session, wherein it was held that the section 
in question was unconstitutional in its entirety. This case 
is ruled by the Taylor case, and we must content ourselves 
by reference thereto for the discussion of the questions 
presented in this case and the reasons for holding the act 
invalid. 

It follows that relator is entitled to the writ of mandamus 
as prayed, and the same is allowed. 

WRIT ALLOWED. 
‘SHEPHERD, District Judge, dissents. 
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CLAUD WRAY, APPELLEE, V. EQUITABLE LIFE ASSURANCE 
SOCIETY, APPELLANT. 


FiLeD OcTOBER 11, 1935. No. 29341. 


Insurance: D1sSABILITY: PrRoor. The term “due proof of such dis- 
ability,” used in an insurance policy, does not require any par- 
ticular form of proof which the insurer might arbitrarily de- 
mand, but such a statement of facts as, if established in court, 
would require payment of the claim. 


APPEAL from the district court for Lincoln county: 
Isaac J. NISLEY, JUDGE. Affirmed. 


Burkett, Wilson & Van Kirk and Milton C. Murphy, for 
appellant. 


Hoagland, Carr & Hoagland, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

Plaintiff had a verdict after a jury trial. Defendant 
appealed from the resulting judgment. 

Plaintiff was an employee of the Capper Publications, 
Topeka, Kansas. On October 20, 1927, this concern con- 
tracted with defendant to insure its employee for $1,000 
under a policy of group life insurance and a certificate to 
' that effect was issued by defendant to plaintiff. On March 
2, 1931, the insurance on plaintiff was increased by con- 
tract and certificate to $2,000. The contract of insurance 
provided that if the employee, under the age of 60, shall, 
while insured, become totally and permanently disabled by 
bodily injury or disease and thereby presumably be con- 
tinuously prevented from engaging in any occupation or 
performing any work for compensation of financial value, 
upon due proof of such disability before the expiration of 
one year from the date of its commencement, defendant 
would pay him 40 monthly disability instalments of $52.50 
each. 
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Plaintiff, when about 26 years old, claims to have been 
injured on June 24, 1931. He testified, and the jury be- 
lieved him, that he was injured by receiving a sacro-iliac 
sprain while pushing a truck loaded with lead plates from 
the press, where they had been used, to the elevator. 
January 4, 1932, he made out a “group disability claim” 
on a blank furnished by defendant and it was handled 
through the employer’s business manager. It is admitted 
that this claim reached defendant shortly after it was 
made. It answered questions in detail necessary to proper 
notice to the company of theinjury. It however says that 
he became “wholly disabled as a result of sacro-iliac sprain, 
caused while lifting heavy weights consisting of stereotype 
plates.” 

A deposition by the assistant chief of the disability 
claims department, taken on behalf of defendant and in 
evidence, says that the claim and papers purporting to be 
proofs were filed in his office January 11, 1932, and were 
declined on January 15, 1932, on the ground that they 
were not sufficient to indicate a condition of total and 
permanent disability. The papers consisted of claimant’s 
statement and of a statement from the attending physician 
who, in filling out the questionnaire, stated that in his 
opinion the claimant never would be able to resume any 
business, but in a later numbered question as to whether 
the doctor believes ‘‘the claimant to be so disabled that he | 
is wholly prevented for life from pursuing any and all 
gainful occupation,” the doctor answers, “Unable to deter- 
mine now.” 

The term “due proof of such disability,” used in an in- 
surance policy, does not require any particular form of 
proof which the insurer might arbitrarily demand, but 
such a statement of facts as, if established in court, would 
require payment of the claim. Jarvis v. Northwestern 
Mutual Relief Ass’n, 102 Wis. 546. The proof of loss ap- 
prised defendant of the injury to plaintiff, of his claim 
that its effect was total and permanent, and gave defendant 
complete notice so that it might either pay or prepare its 


” 
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defense when and if sued. That the statement of the doc- 
tor, accompanying the due proof, did not show an absolute 
and unequivocal opinion that the claimant would be dis- 
abled for life does not prevent the plaintiff from suing to 
establish his rights under the policy. These proofs were 
furnished within the year’s limitation fixed by the policy. 

Defendant argues that due proof was never pleaded by 
plaintiff. It is true that the petition did not allege the term 
“due proof,” but alleged “that due notice of said injury 
and disability has been given to the defendant.” In its 
answer defendant does not demur to the statement, but 
contents itself with a general denial of this and other al- 
legations of the petition not admitted in the answer, 
although it alleged it had never been supplied with due 
proof. These pleadings were sufficient to allow the ques- 
tion to be submitted to the jury on the facts. 

Without going into details, we think the facts proved 
were sufficient to go to the jury and to support the verdict 
for plaintiff. 

At the close of all the evidence defendant moved for an 
instructed verdict. And, upon refusal by the court, de 
fendant requested certain instructions submitting to the 
jury the duty of plaintiff, as a condition precedent to re- 
covery, to submit proofs of total and permanent disability 
within one year from the commencement of such disability. 
The court refused these instructions and, indeed, failed to 
submit any instruction on that precise point. This is 
earnestly argued to be error. But it was not, because the 
evidence showed conclusively that due proofs of total and 
permanent disability were furnished defendant by plain- 
tiff, through his employer, well within the year, as pro- 
vided in the policy. Defendant denied liability and the 
chief object of the litigation was to determine whether 
plaintiff was disabled to the extent claimed by the injury 
of which due proof, as contemplated by the policy, had 
been furnished the company within the time required. 

By an instruction in which the court gave the jury the 
issues submitted in the case, the court first told the jury 


r 
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the burden of proof was upon plaintiff to establish by a 
preponderance of the evidence the following (listing the 
propositions of fact numerically). After listing them, the 
instruction told the jury that, should they find from the 
evidence beyond a reasonable doubt that the foregoing 
propositions have been established, it will be their duty to 
return a verdict for plaintiff. Defendant claims that this 
instruction was erroneous. It was, but the error was 
prejudicial to plaintiff, not to defendant. 

Many other errors relating to instructions and to evi- 
dence are asserted by defendant. We have examined them 
and find them not to be prejudicial. To cover them would 
multiply the length of this opinion. 

The judgment of the district court is affirmed. Plaintiff 
is allowed $150 attorney fees in this court. 

AFFIRMED. 


JABE B. GIBSON, APPELLANT, v. DAWES COUNTY ET AL., AP- 
PELLEES. 


FILED OCTOBER 11, 1935. No. 29332. 


1. Taxation: TAX SALES: REFUND. Liability of a county for a 
refund of the money paid by the purchaser of real estate at a 
county treasurer’s sale for delinquent taxes, where the title 
fails, is statutory and does not exist at common law. 

PETITION FOR REFUND: SUFFICIENCY. A pe- 
tition for the refund of taxes paid by the purchaser of real 
estate at a county treasurer’s sale for delinquent taxes is de- 
murrable, if it does not state facts sufficient to show the statu- 
tory conditions which make the county liable. 

8. Pleading. A judicial decree, pleaded in a petition as part of a 
cause of action, prevails over plaintiff’s allegations which the 
decree contradicts. 

4. Limitation of Actions: Tax SALES: ACTION FOR REFUND. As 

between the holder of a tax sale certificate and a county from 

which a refund of taxes paid.is sought, the statute of limita- 
tions begins to run from the time of the payment of the taxes 
and does not await a judicial determination that the taxes are 
illegal. 


A claim or an action against a 
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county by the holder of a tax sale certificate for a refund of 
taxes assessed against the real estate sold is barred by the 
statute of limitations, unless presented in some form to the 
county for allowance within five years from the date of the 
sale. 

Where an action for a refund of 
the taxes involved in a county treasurer’s tax sale certificate is 
barred by the statute of limitations, plaintiff, the holder of the 
certificate, is not entitled to recover back from the county taxes 
paid by him subsequent to the treasurer’s sale. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


R. J. Shurtleff and G. T. H. Babcock, for appellant. 
R. R. Wellington, contra. 


Heard before Goss, C. J., Rose, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


ROSE, J. 

Plaintiff presented to the county commissioners of 
Dawes county a claim against the county for a refund of 
$304.61 paid to the county treasurer for taxes assessed 
against 320 acres of land. For delinquent taxes levied for 
the years 1920 and 1921 the county treasurer sold the land 
to W. C. Foster November 6, 1922, and issued to him a tax 
sale certificate. The purchaser sold the certificate to Jabe 
B. Gibson, plaintiff, August 25, 1925. The purchase price 
at the treasurer’s sale and subsequent taxes paid by the 
holders of the tax sale certificate for the years 1922 to 
1926, both inclusive, were items inserted in the claim of 
plaintiff. The claim was filed with the county clerk De- 
cember 22, 1930, and disallowed by the county commission- 
ers February 7, 1934. From the disallowance plaintiff 
appealed to the district court and to his petition filed 
therein the county of Dawes, defendant, interposed a gen- 
eral demurrer which was sustained. Plaintiff declined to 
plead further and stood on his petition. From a dismissal 
of the action, plaintiff appealed to the supreme court. 

The question presented by the appeal is the sufficiency 
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of the petition to state facts constituting a cause of action 
against Dawes county, defendant, for plaintiff’s claim. 

The liability of a county for a refund of taxes paid by 
the purchaser of real estate at a county treasurer’s sale 
for delinquent taxes, where the title fails, is statutory and 
does not exist at common law. Speidel v. Scotts Bluff 
County, 125 Neb. 481. A petition for such a refund is de- 
murrable, if it does not state facts sufficient to show the 
statutory conditions which make the county liable. Mon- 
tetth v. Alpha High School District, 125 Neb. 665. There 
are two sections of statute imposing upon a county the 
duty to hold the purchaser of real estate at a tax sale 
harmless by refunding the amount of the payment made by 
him to the county treasurer, where the title fails. The 
statutory provisions follow: 

“When by mistake or wrongful act of the treasurer or 
other officer land has been sold on which no tax was due 
at the time or whenever land is sold in consequence of 
error in describing such land in the tax receipt, the county 
is to hold the purchaser harmless by paying him the 
amount of principal, interest and costs to which he would 
have been entitled had the land been rightfully sold, and 
the treasurer or other officer shall be liable to the county 
therefor upon his official bond; or the purchaser or his 
assignee may recover directly of the treasurer or other 
officer in an action on his official bond.” Comp. St. 1929, 
sec. 77-2030. 

“Whenever, for any reason, real estate has been sold or 
shall hereafter be sold for the payment of any tax or 
special assessment levied by any county, municipality, 
drainage district, or other political subdivision of the state, 
and it shall thereafter be determined by a court of compe- 
tent jurisdiction that said sale was void, it shall be the 
duty of said county, municipality, drainage district, or other 
political subdivision of the state which levied the tax or 
special assessment to hold said purchaser harmless by 
paying him the amount of principal paid by him at the 
sale with interest thereon at the rate of 6 per cent. per 
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annum. from the date of sale.” Comp. St. 1929, sec. 77- 
2054, 

The petition for a refund in the present instance does 
not contain specific allegations of fact showing that the 
county treasurer or any other officer by mistake or wrong- 
ful act sold the land on which no tax was due at the time 
or that the land was sold in consequence of error in de- 
scribing it in the tax receipt, a mere conclusion by the 
pleader not being sufficient. It follows, therefore, that the 
petition is not sufficient to show, when attacked by de 
murrer, that plaintiff is entitled to relief under the section 
first quoted. Comp. St. 1929, sec. 77-2030. Does the de- 
murrer admit alleged facts showing that plaintiff is en- 
titled to a refund under the other section of the statute 
quoted? Comp. St. 1929, sec. 77-2054. In connection with 
the allegation that the tax sale certificate for the 320 acres 
of land was issued November 6, 1922, the petition contains 
the following plea: 

“Action was brought in the district court for Dawes 
county, Nebraska, to foreclose said tax sale certificate and 
on hearing it was found by the court that the Whitney Ir- 
rigation District of Whitney, in said county, intervened 
and claimed that 302/320 of the real estate above de- 
scribed was exempt from taxation for the reason that it 
had been condemned and title acquired by said irrigation 
district; that a decree was rendered October 27, 1930, 
whereby the court found that there was due the plaintiff 
the sum of $304.61 with interest thereon at 15 per cent. 
per annum from October 27, 1930, by reason of the wrong- 
ful act of the county assessor and county treasurer, where- 
by the court canceled and annulled said taxes and found 
that said land was not subject to assessment or taxation.” 

The decree in the former action to foreclose the tax sale 
certificate is attached to the petition herein and adjudges 
that the taxes for the years 1920, 1921 and 1922 were 
liens on the entire tract of 320 acres; that subsequent 
taxes paid by the holder of the tax sale certificate for the 
years 1923 to 1926, both inclusive, were valid liens on 
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18/320 of the land and invalid as to 302/320 thereof. The 
former decree, being pleaded herein in the petition as part 
of plaintiff’s cause of action, prevails over allegations 
which the decree contradicts, if any. Carey v. Zabel, 112 
Neb. 16; Shafer v. Wilsonville Elevator Co., 121 Neb. 280. 
From the standpoint of the demurrer and of invulnerable 
pleading, therefore, the petition does not show that the 
taxes which plaintiff seeks to recover back were all void or 
that his tax sale certificate was invalid. The demurrer 
assails the petition herein on the ground it shows on its 
face that the action is barred by the statute of limitations. 
The law has been stated as follows: 

“As between a taxpayer and a school district or county, 
from which a recovery is sought, the statute of limitations 
begins to run from the time of the payment of the tax, and 
it is not postponed until the illegality of the tax has been 
judicially decided.” Monteith v. Alpha High School Dis- 
trict, 125 Neb. 665. 

“The time within which a private holder of a tax sale 
certificate, other than a minor or an incompetent, may 
commence an action to foreclose such certificate is deter- 
mined by section 6097, Comp. St. 1922 (Comp. St. 1929, 
sec. 77-2049), and such an action must be brought within 
five years from the date of the tax sale certificate.” Gib- 
son v. Peterson, 118 Neb. 218. 

“The tax purchaser, who has neither demanded a deed 
within five years from the date of the sale, nor commenced 
proceedings to foreclose the tax certificate within the 
period of limitation for such actions, is not entitled to 
have the county refund the purchase money by reason of 
the invalidity of the tax sale.” Fuller v. County of Colfax, 
383 Neb. 716. 

The tax sale certificate was based on delinquent taxes 
for the years 1920 and 1921 and was dated November 6, 
1922. As to the county, the statute of limitations began 
to run against the claim for a refund of those taxes No- 
vember 6, 1922—the date of the tax sale certificate. The 
claim for a refund was filed in the office of the county 
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clerk December 22, 1930, more than eight years after the 
claim arose. While the former action to foreclose the tax 
sale certificate was commenced prior to November 1, 1927, 
as shown by the petition herein, the county of Dawes was 
not a party thereto. Its first opportunity to plead the 
statute of limitations to defeat plaintiff’s claim for a re- 
fund arose after the present action had long been barred. 
Neither the payment of taxes levied after the tax sale cer- 
tificate was issued nor the foreclosure action prevented the 
running of the statute of limitations as to the county. The 
claim and the action for a refund of the taxes involved in 
the tax sale certificate being barred by the statute of limi- 
tations, plaintiff is not entitled to recover back the taxes 
which he subsequently paid. In view of the statutes and 
decisions cited, the barring of the action is shown on the 
face of the petition. The demurrer, therefore, was proper- 
ly sustained. 
AFFIRMED. 


D. P. WETZEL, APPELLANT, V. DAWES COUNTY ET AL., AP- 
PELLEES. 


FILED OCTOBER 11, 19385. No. 29883. 


Limitation of Actions: TAX SALES: ACTION FOR REFUND. Action 
by the holder of a county treasurer’s tax sale certificate against 
the county for a refund of illegal taxes paid, held barred by the 
statute of limitations, where the plaintiff’s claim was not pre- 
sented to the county until more than five years after the date 
of the certificate, the bar being complete before the taxes were 
adjudged illegal in a suit to which the county was not a party. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


R. J. Shurtleff and G. T. H. Babcock, for appellant. 
R. R. Wellington, contra. 


Heard before Goss, C. J., Rosk, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 
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ROSE, J. 

Plaintiff presented to the county of Dawes a claim for a 
refund of $95.20 paid to the county treasurer for delin- 
quent taxes, interest and costs. The taxes had been levied 
against a tract of land which the county treasurer sold to 
plaintiff, the holder of the tax sale certificate. In an action 
by him in the district court for Dawes county to foreclose 
the certificate, it was decreed that the land was not sub- 
ject to the taxes for which it had been sold. Plaintiff pre- 
sented his claim for a refund to the county commissioners 
for allowance and, from an order rejecting it, he appealed 
to the district court. To the petition filed therein by plain- 
tiff, Dawes county, defendant, interposed a general de- 
murrer which was sustained and the action dismissed. 
From the judgment of dismissal, plaintiff appealed to the 
supreme court. 

On appeal, plaintiff takes the position that his petition 
states facts sufficient to constitute a cause of action against 
the county for the refund demanded, and defendant con- 
tends, among other grounds of demurrer, that the action 
is barred by the statute of limitations as shown on the face 
of the petition. 

The petition and the decree of foreclosure attached to it 
show the following facts: The land was sold for taxes 
assessed prior to November 1, 1926. That was the date on . 
which the tax sale certificate was issued. The decree of 
foreclosure was rendered October 20, 1932. The claim for 
a refund was filed with the county clerk October 26, 1932, 
and rejected February 7, 1934. The county, defendant 
herein, was not a party to the foreclosure suit. More than 
five years, therefore, elapsed between the date of the tax 
sale certificate, November 1, 1926, and the date on which 
plaintiff presented his claim to the county, October 26, 
1932. It is thus shown on the face of the petition that, 
under rulings in Gibson v. Dawes County, ante, p. 706, 
the action for the refund was barred by the statute of 
limitations when plaintiff presented his claim to the county 
and when the decree of foreclosure was rendered in the 
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suit to which the county was not a party. In this view of 
the facts and the law, the demurrer was properly sus- 
tained. 

AFFIRMED. 


FRED HAFFKE Vv. STATE OF NEBRASKA. 
FILED OcTOBER 11, 1935. No. 29527. 


1. Criminal Law: INTOXICATION: WITNESSES: COMPETENCY. In 
a prosecution against defendant for driving a motor vehicle 
while intoxicated, a witness who had known him for years, had 
observed him at night driving an unlighted truck alternately 
into the curbs on different sides of a public street at the times 
and places charged in the information and had heard him 
trying to argue, when immediately arrested, that he was sober, 
may testify to the opinion that he was intoxicated. 

2. Evidence outlined in opinion held sufficient to sustain the con- 
viction of defendant for driving a motor vehicle while intoxi- 
cated. 

8. Criminal Law: TRIAL: ORDER OF PRooF. A _ defect in the 

foundation for the introduction of an exhibit admitted in evi- 

dence in a criminal prosecution may be cured by subsequent 
testimony of defendant, if he thus supplied what was missing 
in the first instance; the order of introducing proofs not being 
prejudicial. 


. A partially filled bottle containing a liquid 
labeled “Whisky,” from which defendant had drunk, held prop- 
erly admitted in evidence, under circumstances described in the 
opinion, in a prosecution against him for driving a motor 
vehicle while intoxicated. 


ERROR to the district court for Cass county: DANIEL W. 
LIVINGSTON, JUDGE. Affirmed. 


J. A. Capwell, for plaintiff in error. 


William H. Wright, Attorney General, and Milton C. 
Murphy, contra. 


Heard before Goss, C. J., ROSE, GOopD, EBERLY, DAY, 
PAINE and CARTER, JJ. 
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RoskE, J. 

In a prosecution by the state in the district court for 
Cass county, Fred Haffke, defendant, was convicted of un- 
lawfully operating a motor vehicle on public highways in 
Cass county, Nebraska, November 13, 1934, while intoxi- 
cated. For that offense he was sentenced to serve a term 
of 30 days in the county jail and in addition his driver’s 
license was revoked. As plaintiff in error, defendant pre- 
sents for review the record of his conviction. 

It is urged as a ground of reversal that the evidence is 
insufficient to prove the intoxication of defendant beyond a 
reasonable doubt. The sheriff and his deputy testified that 
defendant was intoxicated at the times and places charged 
in the information, but defendant argues that their testi- 
mony was inadmissible for want of a proper foundation or 
of evidential facts showing their competency to so testify. 
The record contains evidence tending to prove the follow- 
ing facts: Complaint of drunken drivers in the streets of 
.Plattsmouth was heard by the sheriff, who directed his 
deputy to “pick them up.” About 6:15 the same evening, 
November 13, 1934, the deputy found defendant and a 
companion named “Hopkins” in the cab of a truck, the 
latter driving, and took them to the sheriff’s house, where 
the sheriff engaged them in conversation. The sheriff said 
he was sure they had been drinking, but thought they 
were capable of taking the truck home and told defendant 
he would let him go, if he would take the truck home and 
stay there. The deputy took defendant to the truck and 
went home with Hopkins. Approximately an hour later 
the deputy, in a car, drove over a curb to prevent a col- 
lision with the truck while being driven by defendant on 
the wrong side of the street. While the deputy was backing 
into the street, defendant disappeared. The deputy im- 
mediately went for the sheriff and the two of them made 
a search for the truck, overtaking defendant operating it 
on a public street. They observed the truck was driven 
by defendant into a curb twice on one side of the street 
and into a curb twice on the other side. It was dark and 
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there was no light on the truck. Defendant was told he 
was arrested for driving while drunk and tried to argue 
with the sheriff to the contrary. The deputy had known 
defendant for twelve years and the sheriff had known him 
for two years. These officers observed defendant’s conduct 
and condition and were competent to testify to the opinion 
that he was intoxicated at the time and place charged in 
the information. Rhodes v. State, 124 Neb. 147. The 
record makes clear the sufficiency of the evidence to sustain 
the conviction. 

It is also argued that a bottle, partially filled with a 
liquid labeled “Whisky,” was erroneously admitted in evi- 
dence. If the foundation was insufficient in the first in- 
stance, it was subsequently supplied by testimony of de- 
fendant who identified the contents as whisky; the order in 
which the evidence was introduced not being prejudicial 
error. The deputy sheriff testified that, when defendant 
was first stopped in the truck, he dropped the bottle on the 
parkway and that it was produced in court in the same 
.condition it was in when picked up by the witness. De- 
fendant was asked on the witness-stand if he had anything 
to drink before he was first stopped by the officer, and 
answered: “We had a couple drinks of whisky and of 
course that beer and that beer kind of upset. my stomach.” 
_He said further that they had whisky on the way to Fort 
Crook; that it was the other fellow’s whisky; that they 
never drank anything but beer on the way back; that they 
got the two drinks of whisky out of the bottle. There was 
therefore sufficient foundation for the admission of the 
bottle in evidence and it tended to prove a competent cir- 
cumstance in connection with other proofs. Error preju- 
dicial to defendant has not been found in the record. 

AFFIRMED. 
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FRANK MCCARTNEY V. STATE OF NEBRASKA. 
Fitep OcToBer 11, 19385. No. 29536. 


1. Criminal Law: INDORSEMENT OF WITNESSES ON INFORMATION. 
In a criminal prosecution, the trial court may, in its discretion, 
permit the names of additional witnesses to be indorsed upon 
the information after trial has begun, and such action cannot 
be availed of as error where defendant makes no showing of 
prejudice or does not ask for postponement or continuance of 
the trial. 


WITNESSES: CAUTIONARY INSTRUCTION. The mere 
fact that witnesses in a criminal prosecution are regular police 
officers of a city will not justify an instruction that the jury, 
in weighing their testimony, should exercise greater care than 
in weighing the testimony of other witnesses. 

Error to the district court for Buffalo county: BRUNO O. 

HOSTETLER, JUDGE. Affirmed. 


Thomas F. Hamer, for plaintiff in error. 


William H. Wright, Attorney General, Paul P. Chaney 
and Lester A. Danielson, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


GOOD, J. 

Frank McCartney, plaintiff in error (hereinafter re- 
ferred to as defendant), was convicted upon each of three 
eounts of an information, each charging a violation of the 
liquor laws. Sentences conforming to the statute were 
imposed. Defendant brings the record of his conviction to 
this court for review. 

It is first contended that the court erred in permitting 
the county attorney to indorse on the information the name 
of a witness, Knolie Shaw Nelson, after the trial had com- 
menced. The record discloses that after the impanelment 
of the jury Nelson was called.to the witness-stand, sworn, 
and asked to state his name. Thereupon, an objection was 
made to Nelson testifying because his name was not in- 
dorsed upon the information. It appears that the county 
attorney had been informed that the name of the witness 
was C. K. Nelson; that this name was indorsed upon the 
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information, and that the prosecuting attorney was not 
informed of the correct name until it was disclosed by 
Nelson on the witness-stand. 

Prior to 1915 the statute required the prosecuting at- 
torney to indorse names of witnesses upon the information 
prior to commencement of the trial. There was no au- 
thority for indorsing names after trial was begun. The 
cases cited in support of defendant’s contention upon this 
proposition are Stevens v. State, 19 Neb. 647, and Sweenie 
v. State, 59 Neb. 269. Each of those cases was decided 
under the prior statute, and they are not applicable to the 
present statute, which permits the prosecuting attorney to 
indorse upon the information the names of other witnesses 
as the court, in its discretion, may prescribe. Comp. St. 
1929, sec. 29-1602. Since the enactment of that section, 
this court has frequently held that, where the names of 
witnesses are indorsed upon the information after the 
commencement of the trial and no application is made for 
postponement or continuance of the cause, and no preju- 
dice shown, prejudice will not be presumed, and that the 
court, in its discretion, may permit the names of addition- 
al witnesses to be indorsed upon the information after the 
trial has begun; that such action may not be availed of as 
error where the accused makes no showing of prejudice or 
does not ask for continuance or postponement. See Kemp- 
lin v. State, 90 Neb. 655; Sheppard v. State, 104 Neb. 709; 
Hutter v. State, 105 Neb. 601; Ridings v. State, 108 Neb. 
804; Frey v. State, 109 Neb. 483; Barnts v. State, 116 Neb. 
363; Allen v. State, p. 722, post. 

In the instant case, it appears that defendant made no 
application for postponement or continuance of the trial; 
nor was any showing made that he was prejudiced in any 
wise by the indorsement of the name of the witness Nelson 
on the information. The record discloses that Nelson was 
one of the police officers who made the arrest of defendant 
and took him to the police station. Certainly, defendant 
would have reason to know that such police officer might 
be called as a witness. In any event, there is no showing 
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that defendant was prejudiced by the indorsement of the 
correct name of the witness upon the information and per- 
mitting him to testify: 

Defendant complains of the refusal of the trial court to 
instruct the jury that greater care should be used in weigh- 
ing the evidence of police officers than that of other wit- 
nesses. 

In Preuit v. People, 5 Neb. 377, this court held: ‘“‘Where 
informers, detectives, or other persons employed to hunt 
up testimony against the accused, are called to testify 
against him, he is entitled to an instruction to the jury 
that in weighing their testimony greater care should be 
exercised than in the case of witnesses who are wholly 
disinterested.” 'This rule has been followed in Kastner v. 
State, 58 Neb. 767, Sandage v. State, 61 Neb. 240, and 
Fruide v. State, 66 Neb. 244. This court has held, how- 
ever, that the rule is not applicable to officers who are per- 
forming a public duty required of them by statute, and 
that it has no application to county attorneys, sheriffs, 
deputy sheriffs, police officers, or police detectives, who are 
regularly employed in the public service. That such rule 
is not applicable to a county attorney, sheriff or his deputy 
was held in Keezer v. State, 90 Neb. 238, and in Flanagan 
v. State, 117 Neb. 531. In Trimble v. State, 118 Neb. 267, 
it was held that the rule was not applicable to a city de- 
tective, regularly employed by the city, and who had no 
pecuniary interest in the result of the case. This holding 
was reaffirmed in Nelson v. State, 118 Neb. 812. To a like 
effect is Barnes v. State, 124 Neb. 826. Defendant also 
cites and relies upon Neiden v. State, 120 Neb. 619. That 
case, however, deals with the evidence of an accomplice, 
and not with that of police officers. In the instant case, 
the witnesses were regular members of the police force of 
the city of Kearney. Under these authorities, the re- 
quested instruction was properly refused. 

The record is free from error. Judgment 

AFFIRMED. 
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Von Nordheim v. Cornelius 


CHARLES F. VoN NORDHEIM, APPELLANT, V. GEORGE R. 
CORNELIUS: HAROLD A. ROSENAU, APPELLEE. 


FILED OcTOBER 11, 1985. No. 29338. 


Bills and Notes: NEGOTIABILITY. Although a note otherwise nego- 
tiable is not rendered nonnegotiable merely by reference to 
collateral security, a note and a mortgage executed at the same 
time as a part of one transaction are to be construed as one 
instrument, and terms in the mortgage may render the note 
nonnegotiable as to all with notice thereof. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Affirmed. 


Carrico & Carrico, for appellant. 


Waring & Waring, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

This is an action on a note in which the defense was 
failure of consideration. Upon a trial to a jury, a verdict 
was returned in favor of defendant. The plaintiff alleged 
in his petition that he was a holder for value in due course. 
The answer denied this allegation. 

It appears that Rosenau signed a conditional sale con- 
tract with Cornelius for an oil burner and the note here 
was a part of the same paper. The note and contract 
were executed as one instrument and assigned to the plain- 
tiff as an entirety. The oil burner contracted for was 
never furnished. Later, after maturity and after collec- 
tion had been attempted, another burner was _ installed. 
But that was a different and less complete burner and was 
installed under a different contract upon which another 
asserts that the defendant is liable to. him. 

It then appears that there was no consideration for the 
note, for that the contract was never performed. The de- 
fendant paid $50 cash upon the execution of the contract. 
There is no dispute that these are the facts. An examin- 
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ation of the contract and the note discloses that Rosenau 
agreed to purchase an oil burner which Cornelius agreed 
to furnish. It has long been the rule in this jurisdiction 
that, although a note otherwise negotiable is not rendered 
nonnegotiable merely by reference to collateral security, a 
note and a mortgage executed at the same time as a part 
of one transaction are to be construed as one instrument, 
and terms in the mortgage may render the note non- 
negotiable as to all with notice thereof. Roblee v. Union 
Stock Yards Nat. Bank, 69 Neb. 180. In the instant case 
the note and the conditional sale contract were printed on 
the same sheet of paper. The plaintiff severed the note 
from the mortgage after he purchased it. He was charged 
therefore with knowledge of its terms, one of which was 
that Cornelius should furnish the oil burner as described 
therein. The burner that was eventually installed was not 
a consideration for this note, as it was sold on another con- 
tract to Rosenau. The plaintiff was not a holder in due 
course. There was no consideration for the note. It is not 
demonstrated that there is any error in the record. 
AFFIRMED. 


OTTO DOERFFLER V. STATE OF NEBRASKA. 
FILED OcToBER 11, 19385. No. 29531. 


1. Criminal Law: CIRCUMSTANTIAL EVIDENCE: INSTRUCTIONS. In 
the absence of a request, failure to give instruction relative to 
weighing circumstantial evidence is not error. 

EVIDENCE OF SEPARATE OFFENSES. Except as to crimes 

involving motive, criminal intent, or guilty knowledge, evidence 

of separate and distinct offenses by accused is not admissible. 


ERROR to the district court for Scotts Bluff county: 
EDWARD F.. CARTER, JUDGE. Affirmed. 


Glebe & Elliott, for plaintiff in error. 


William H. Wright, Attorney General, and Milton C. 
Murphy, contra. 
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Heard before Goss, C. J., ROSE, Good, EBERLY, Day and 
PAINE, JJ. 


Day, J. 

This is a prosecution under the liquor laws. The plain- 
tiff in error was convicted in the trial court of a violation 
of chapter 98, Laws 1938. The constitutionality of the act 
was challenged, but in Allen v. State, p. 722, post, argued 
before the court the same day, that question has been re- 
solved in favor of its validity. The discussion in that case 
need not be repeated here. 

The plaintiff in error operated a grocery store in a build- 
ing occupied also by a bakery, a meat market, barber shop, 
and a lunch counter. City police officers of Scottsbluff 
searched the building and found nine pints of whisky in 
the space occupied by the lunch counter. It is claimed that 
the only evidence to support the charge is circumstantial 
evidence. The defendant did not request the trial court to 
so instruct the jury. In the absence of a request, failure 
to give instruction relative to weighing circumstantial evi- 
dence is not error. Nunnenkamp v. State, ante, p. 264; 
Fetty v. State, 121 Neb. 228. 

Evidence was introduced as to a search made of defend- 
ant’s home about a week after the time of the crime herein 
charged. It is a well-established rule in this jurisdiction 
that, “Except as to crimes having an element of motive, 
criminal intent, or guilty knowledge, evidence of separate 
and distinct offenses committed by accused is not admis- 
sible.’ Swogger v. State, 116 Neb. 563. 

The evidence of another crime was within the exception 
because it related to motive and criminal intent. It oc- 
curred within a week of the crime charged and was not too 
remote as to time. Goldsberry v. State, 66 Neb. 312. 

An examination of the record does not reveal any re- 
versible error with respect to the assignments of error 
made by the plaintiff in error and argued in the brief. 

AFFIRMED. 
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CHAUNCEY H. ALLEN V. STATE OF NEBRASKA. 
FILED OCTOBER 11, 1935. No. 29538. 


1. Criminal Law: CouNTY CouURTS: JURISDICTION. In a_ case 
where the punishment prescribed by statute is more than the 
jurisdiction of the county court, a judgment of conviction and 
sentence thereunder is void. 

JURISDICTION. A judgment of a court which has no 
jurisdiction of the subject-matter is not a bar to a second 
prosecution for the same violation of the law. ; 
WITNESSES. Where the name of a witness has been 
indorsed on the information before trial but omitted from the 
copy served on the defendant, it is not error for such witness 
to testify, over defendant’s objection, in the absence of a show- 
ing of prejudice or where a continuance was not requested at 
the time. 


CONTINUANCE. The necessity for a continuance in a 
criminal case must be determined from the facts and circum- 
stances presented, and a denial is not reversible error, unless 
it appears from the record that defendant was prejudiced 
thereby. 

5. Statutes; AMENDMENT. A provision, germane to the subject- 
matter, which might have been made a part of the original act 
may be added by amendatory legislation. 


ERROR to the district court for Scotts Bluff county: 
EDWARD F. CARTER, JUDGE. Affirmed. 


Frank J. Reed, for plaintiff in error. 


William H. Wright, Attorney General, Paul P. Chaney 
and Lester A. Danielson, contra. 


Heard before Goss, C. J., ROSE, GOoD, EBERLY, DAY and 
PAINE, JJ. 


_ Day, J. 

The plaintiff in error was convicted in the district court 
for Scotts Bluff county for a violation of the liquor laws. 
It is contended that the judgment is erroneous because (1) 
a former conviction in the county court for the same 
county is a bar to this prosecution, (2) the action of the 
trial court in permitting an indorsement of a witness’ 
name on the complaint at the time of trial and refusing a 
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continuance was error, (3) and chapter 93, Laws 1933, 
under which the complaint was filed was unconstitutional 
and void. 

It appears that a complaint was filed in the county court 
charging a crime under the same set of facts. The defend- 
ant in that trial was found guilty and sentenced to pay a 
fine. The county court did not have jurisdiction to try the 
defendant for this violation of the liquor law. The com- 
plaint charged a violation of section 53-102, Comp. St. 
Supp. 1933. This section provides that it shall be unlawful 
for any person to keep for sale any intoxicating liquors. 
The penalty prescribed for a violation is, for a first offense, 
a fine not less than $500 nor more than $1,000, and im- 
prisonment for not less than thirty days nor more than one 
year in jail. Comp. St. Supp. 1938, sec. 53-116. This com- 
plaint was not drawn under section 538-111, Comp. St. 1929, 
for that section prohibits the possession of intoxicating 
liquor regardless of the purpose for which it is kept. The 
jurisdiction of the county court is determined by the Con- 
stitution and the statutes. By section 16, art. V of the 
Constitution of Nebraska, it is provided: ‘‘County courts 
shall * * * not have jurisdiction in criminal cases in which 
the punishment may exceed six months’ imprisonment or 
a fine of over five hundred dollars, or both.” In re Cheno- 
weth, 56 Neb. 688, it was said: “This section of the Con- 
stitution does not of itself confer upon the county courts 
of the state any criminal jurisdiction whatever. It leaves 
it to the legislature to define the criminal jurisdiction of 
the county courts within certain limitations.” Section 27- 
502, Comp. St. Supp. 19338, confers the following power 
upon them in criminal cases: “County judges in their re- 
spective counties shall have and exercise the ordinary 
powers and jurisdiction of justices of the peace in civil 
cases, and in criminal cases shall have jurisdiction where 
the punishment may not exceed six months’ imprisonment 
or a fine over five hundred dollars, or both.”’ Therefore it 
appears that the county court was without jurisdiction to 
try a criminal case where the punishment prescribed ex- 
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ceeded the limits of its jurisdiction. In a case where the 
punishment prescribed by statute is more than the juris- 
diction of the county court, a judgment of conviction and 
sentence thereunder is void. State v. Smith, 114 Neb. 659; 
Whetstone v. Slonaker, 110 Neb. 348. A judgment of a 
court which has no jurisdiction of the subject-matter is not 
a bar to a second prosecution for the same violation of the 
law. Peterson v. State, 79 Neb. 132; Steinkuhler vy. State, 
77 Neb. 331. 

The names of witnesses for the state were indorsed upon 
the information, but were not indorsed upon the copy 
which was served on the defendant, as provided by section 
29-1602, Comp. St. 1929. No objection was made to pro- 
ceeding to trial. The first objection, made after the jury 
were impaneled, was to the testimony of the first witness 
called, because his name was not indorsed upon the copy of 
the information which was served upon the defendant. 
The objection was overruled and the state was given leave 
to indorse the names of witnesses upon the copy of the 
information. Thereupon the defendant moved for a con- 
tinuance for the reason that he was surprised and could 
not safely proceed to trial. 

The only witness in this case was M. C. Morgan, a 
deputy sheriff of Scotts Bluff county. He served the search 
warrant under which the liquor in evidence in this case 
was found in defendant’s drug store. He was a witness at 
the trial mentioned above in the county court. The defend- 
ant could not have been greatly surprised that he should 
have been called as a witness. Furthermore, there is no 
showing indicating that the defendant was prejudiced by 
reason of this omission. It does not appear that any wit- 
ness exists whose testimony would have been material to 
this case. The seriousness of this omission is not impres- 
sive to us since Morgan was the only witness in the case. 
There were no witnesses for the defendant and none was 
suggested then or since who could not be procured because 
the court refused to grant a continuance during the trial. 
Where the name of a witness has been indorsed on the 


VoL. 129] SEPTEMBER TERM, 1935 725 
Allen v. State 


information before trial but omitted from the copy served 
on the defendant, it is not error for such witness to testify, 
over defendant’s objection, in the absence of a showing of 
prejudice or where a continuance was not requested at the 
time. Frey v. State, 109 Neb. 483. See, also, Rownd v. 
State, 93 Neb. 427; Sheppard v. State, 104 Neb. 709. As 
stated herein, there was no showing of prejudice either at 
the time the motion for continuance was presented and de- 
‘nied or on the motion for new trial. It would be futile and 
unwarranted to reverse the judgment here if on another 
trial the evidence would be the same. The necessity for a 
continuance in a criminal case must be determined from 
the facts and circumstances presented, and a denial is not 
reversible error unless it appears from the record that de- 
fendant was prejudiced thereby. Smith v. State, 123 Neb. 
17. 

The constitutionality of chapter 93, Laws 1933, is chal- 
lenged on the ground that it is amendatory of sections 53- 
101 and 53-102, Comp. St. 1929, and is not germane to the 
subject-matter. These two sections relate to liquor, but 
provide no penalty for violation. The penalty is provided 
by section 53-151, Comp. St. 1929. The plaintiff in error 
relies upon Day v. Metropolitan Utilities District, 115 Neb. 
711, in which this court said: “It is a rule, firmly estab- 
lished in this, and generally recognized in other, juris- 
dictions, that, when the title of a legislative act is to amend 
a particular section of an existing statute, the proposed 
amendment must be germane to the subject-matter of the 
section sought to be amended. * * * The reason for the ap- 
plication of the rule is that the title expresses a purpose to 
deal only with the subject-matter contained in the section 
sought to be amended.”’ The cited case announces a well- 
established rule in this jurisdiction. - But subject-matter 
was germane. In 25 R. C. L. 8438, sec. 90, is found the 
following definition: “The ‘subject’ of an act is the matter 
or thing forming the groundwork of the act, which may 
include many parts or things, so long as they are all ger- 
mane to it and are such that if traced back they will lead 
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the mind to the subject as the generic lead.” The same 
general rule was pronounced by this court in the case of 
Affholder v. State, 51 Neb. 91, when it said: “This consti- 
tutional provision should be liberally construed, and so con- 
strued as to admit of the insertion in a legislative act of 
all provisions which, though not specifically expressed in 
the title, are comprehended within the objects and pur- 
poses of the act as expressed in its title; and to admit all 
provisions which are germane, and not foreign, to the pur- 
poses of the act as expressed in its title.”’ Now, section 
53-102, Comp. St. 1929, was a part of an act for the regu- 
lation or prohibition of commerce in intoxicating liquor. 
Section 58-151, Comp. St. 1929, provided a penalty and 
provided that it should apply except where another penalty 
is provided. This provides another and an additional pen- 
alty for violation of the liquor laws. A provision germane 
to the subject-matter which might have been made a part 
of the original act may be added by amendatory legislation. 
State v. Hevelone, 92 Neb. 748. The unconstitutionality of 
chapter 93, Laws 1933, has not been demonstrated. No 
prejudicial error appears in the record. 
AFFIRMED. 


CENTRAL BRIDGE & CONSTRUCTION COMPANY, APPELLEE, V. 
CHIcAGO & NORTHWESTERN RAILWAY COMPANY, APPEL- 
LANT. 

MIDWESTERN & PACIFIC CONSTRUCTION COMPANY, APPEL- 
LEE, V. CHICAGO & NORTHWESTERN RAILWAY COMPANY, 
APPELLANT. 

WESTERN BRIDGE & CONSTRUCTION COMPANY, APPELLEE, V. 
CHICAGO & NORTHWESTERN RAILWAY COMPANY, APPEL- 
LANT. 


FILep OcToBER 11, 1935. Nos. 29252, 29253, 29254. 


1. Carriers: RATES: JURISDICTION. The Nebraska state railway 
commission has the power, under the provisions of section 175- 
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203, Comp. St. 1929, to make an award of damages against a 
railroad company for exacting an overcharge from a shipper. 
DISCRIMINATION. “The modern common law 
imposes upon common carriers the duty of equality in freight 
rates to all shippers similarly circumstanced, for the transpor- 
tation of the same class of goods the same distance; and our 
statutes prohibiting such discrimination are declaratory of the 
common-law rule.” Sullivan v. Minneapolis & R. R. R. Co., 121 
Minn. 25 


REMEDY. The shipper’s common-law right 
of action for an overcharge in rates is not taken away by our 
rate-regulating statutes which provide no civil remedy to the 
sbipper therefor. 


: Sections 75-510 to 75-512, inclusive, 

Comp. ‘St. 1929, grant to the railway commission an additional 

power, cumulative in nature, to award reparations where the 

lawful existing rate is retroactively set aside, and, in the ab- 
sence of legislative intent therein expressed, it cannot change 
the effect of prior statutes governing other classes of claims. 

LIMITATIONS. “Where a_ statute 

grants a new remedy, and at the same time places a limitation 

of time within which the person complaining must act, the 
limitation is a limitation of the right as well as of the remedy, 
and, in the absence of qualifying provisions or saving clauses, 
the party seeking to avail himself of the remedy must bring 
himself strictly within the limitations.” City of South Omaha 

v. SEES avOCK, 72 Neb. 382. 

The fixing or establishing of a rate by the 

railway commission in making an award for an overcharge is 

a legislative function conferred upon the commission by statute, 

and pas the force of a statute on the subject. 

The findings of the railway commission, in 
inking an award in an overcharge case, that the shipper has 
been damaged, and the determination of the amount thereof, 

_ are judicial in their nature and, in a suit to enforce the award, 
are prima facie evidence only of the facts therein stated, under 
the provisions of section 75-507, Comp. St. 1929. 

8. Limitation of Actions. An action to enforce an award of the 
railway commission, made under the provisions of section 175- 
203, Comp. St. 1929, may be commenced at any time within five 
years after exaction of the overcharge of which complaint is 
made. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BroaDY, JUDGE. On rehearing, former 
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opinion, 128 Neb. 779, vacated and judgment of district 
court affirmed. 


Wymer Dressler, Robert D. Neely and Hugo J. Lutz, for 
appellant. 


Lester L. Dunn, contra. 


William H. Wright, Attorney General, Edwin Vail, C. A. 
McGraw, T. W. Bockes, J. A. C. Kennedy, Guy C. Cham- 
bers, J. W. Weingarten and Dana Van Dusen, amici curiz. 


Heard before Goss, C. J., Rosk, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

The cases under consideration on this appeal were tried 
together in the court below and briefed and argued to- 
gether in this court. The judgments appealed from are 
identical in form except as to the amounts. Each of the 
plaintiffs filed claims before the state railway commission 
to recover back certain freight charges which it had paid, 
but which it now claims were excessive. The state rail- 
way commission ordered a refund of the excessive amount 
which the company failed to pay. Plaintiffs then filed suit 
in the district court to enforce payment of the claims and 
recovered judgments for the amounts thereof. The de- 
fendant prosecutes these appeals from each of the judg- 
ments entered. 

It is not disputed in the evidence that an overcharge 
was made in the hauling of gravel for each of the appel- 
lees, due to the fact that the mileage from the gravel pits 
to the points of destination was incorrectly figured. It is 
the contention of the defendant that these cases were filed 
under the reparations statute, the same being sections 75- 
510 to 75-512, inclusive, Comp. St. 1929, and that appellees 
are limited to the remedies provided therein. 

The state railway commission was created by constitu- 
tional amendment in 1906. Const. art. IV, sec. 20. The 
powers of the commission were defined by legislative act, 
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pursuant to the constitutional provision, in 1907. Laws 
1907, ch. 90. This act, which we will hereafter designate 
as the act of 1907, contained, in part, the following pro- 
visions: “The commission shall have the power, and it 
shall be its duty to make all necessary classifications and to 
fix all necessary rates, charges and regulations to govern 
and regulate the freight and passenger tariffs of railway 
companies and common carriers, the power to correct abuses 
and prevent unjust discriminations, extortions and over- 
charges in rates of freight and passenger tariffs on the dif- 
ferent railroads in this state, and to enforce the same by 
having the penalties inflicted as hereinafter provided, 
through proper courts having jurisdiction.’”’ Comp. St. 1929, 
sec. 75-203. It will be noted that the only method of enforce- 
ment directly expressed in this act was by the infliction of 
penalties. The act did give authority to the railway com- 
mission “to correct abuses and prevent unjust discrimina- 
tions, extortions and overcharges.” This provision author- 
izes the railway commission to make awards in proper cases. 
To hold otherwise would defeat the very purpose of the act 
as therein expressed. There was no express provision in 
the act granting the shipper the right to sue in the courts 
to recover overcharges which might be awarded by the 
railway commission. 

It can hardly be argued that enforcement of the act by 
the infliction of penalties upon the offending railroad 
would in any manner recompense the shipper for the 
wrong he has suffered. There is no question that an action 
existed at common law for the recovery of overcharges 
exacted by a railroad company. 

In Tift v. Southern R. Co., 123 Fed. 789, the court said: 
“The difference in the obligation of a common carrier and 
that of a private individual is that the former has under- 
taken a duty to the public. Having undertaken that duty, 
it was settled by the common law that the common carrier 
must carry for all, to the extent of his capacity, without 
unjust or unreasonable discrimination either in charges or 
in the facilities for actual transportation.” 


730 NEBRASKA REPORTS [VoL. 129 
Central Bridge & Construction Go. v. Chicago & N. W. R. Co. i 


In Sullivan v. Minneapolis & R. R. R. Co., 121 Minn. 488, 
the same proposition was announced in the following lan- 
guage: “The modern common law imposes upon common 
carriers the duty of equality in freight rates to all shippers 
similarly circumstanced, for the transportation of the same 
class of goods the same distance; and our statutes pro- 
hibiting such discrimination are declaratory of the com- 
mon-law rule.” 

We therefore conclude that immediately following the 
passage of the act of 1907, heretofore referred to, the com- 
mon-law action was still available. The shipper’s common- 
law right of action for damages for a discrimination or 
overcharge in rates is not taken away by our rate-regulat- 
ing statutes which provide penalties only for their enforce- 
ment and furnish no civil remedy to the shipper therefor. 
Sullivan v. Minneapolis & R. R. R. Co., supra. The meas- 
ure of recovery under the existing common-law rule would 
be the difference in the rate charged and the rate fixed by 
the railway commission, if one had been fixed. In other 
words, the statutes regulating rates are in derogation of 
the common law to the extent that the shipper in his suit 
for damages is bound by the rates established by the com- 
mission and could not establish the reasonableness of the 
rate by evidence, as was the case under the common-law 
rule. ; 

However, the legislature later passed chapter 229, Laws 
1921, commonly called the reparations act, now sections 
75-510 to 75-512, inclusive, Comp. St. 1929, which we will 
hereafter refer to as the 1921 statute. This act provides 
as follows: “That if, after hearing on a complaint under 
sections 6126, 6127, 6128, 6129 or sections 6137, 6138, 
6139, 6140, Revised Statutes of Nebraska for 1918, the 
Nebraska state railway commission shall determine that 
any party complainant has on and after the taking effect 
of this act and within two years next preceding the filing 
of the said complaint paid unjust or unreasonable rates or 
charges to any defendant railroad or express company in 
this state on intrastate traffic or has on and after the tak- 
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ing effect of this act and within two years next preceding 
the filing of the said complaint suffered damages by reason 
of the maintaining, publishing, demanding, charging, re- 
ceiving or retaining by such carrier of any rate or rates, 
charges, rules, regulations, services or practices on intra- 
state traffic which are found by the commission to be un- 
just, unreasonable, unjustly discriminatory, unduly prefer- 
ential or otherwise unlawful, the commission shall make 
an order directing the railroad or express company to pay 
to the complainant the sum to which he is entitled on or 
before a day named.” Comp. St. 1929, sec. 75-510. 

The sections of the statute referred to in the above 
quotation provide for the filing of complaints before the 
railway commission to determine the reasonableness or un- 
reasonableness of rates, charges and regulations to regulate 
and govern the freight and passenger tariffs of railway 
companies or common carriers. The 1921 statute grants 
to the railway commission the additional power to grant 
reparations where the lawful and existing rate is retro- 
actively set aside. The statute is plain that a claim must 
be filed within two years, where it arises by virtue of the 
retroactively setting aside of a lawful and existing rate, in 
order to confer jurisdiction on the railway commission to 
make an award thereon. The two-year period is not a 
statute of limitation but an express limitation upon the 
jurisdiction of the railway commission in such cases. The 
limitation is a limitation of the right as well as the remedy 
and, unless the party seeking relief under the new remedy 
therein granted places himself strictly within the limita- 
tions, he has no cause of action. This was so held in the 
case of City of South Omaha v. McGavock, 72 Neb. 382, 
the court saying: “Where a statute grants a new remedy, 
and at the same time places a limitation of time within 
which the person complaining must act, the limitation is a 
limitation of the right as well as of the remedy, and, in the 
absence of qualifying provisions or saving clauses, the 
party seeking to avail himself of the remedy must bring 
himself strictly within the limitations.” The remedy pro- 
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vided in such cases is cumulative in nature and grants an 
additional right to the shipper. It cannot, however, in the 
absence of a legislative intent therein expressed, change the 
effect of the prior statutes governing other classes of 
claims. We conclude, therefore, that the railway commis- 
sion has the power to make awards under both the 1907 
and the 1921 statutes. 

The appellees contend that, the appellant having failed 
to appeal, the award of the railway commission is final. 
To this we cannot agree. In the making of every award 
there is necessarily a determination of a rate involved and 
the assessment of the damages based on that rate. The 
determination of the rate is, under our law, a legislative 
function possessed by the railway commission. The courts 
do not have the power to act in a legislative manner to 
perform this function. Necessarily, therefore, the fixing 
or establishing of a rate by the railway commission has 
the force of a statute on the subject. On the other hand, 
the finding of the railway commission that the shipper has 
suffered a damage, and the determination of the amount 
thereof, are judicial in their nature. This part of the 
finding is confined to a prima facie status and is merely a 
rebuttable presumption. Comp. St. 1929, sec. 75-507. 

The case at bar therefore involves the application of an 
established rate to an admitted mileage. The 1921 statute, 
and the two-year limitation therein, can have no applica- 
tion. The question of granting reparations, where an 
existing rate is retroactively set aside, is not in this case. 
That statute is cumulative in its nature and as a result 
can take nothing from the rights of the parties existing 
prior to its passage, in the absence of a legislative intent 
expressed therein to so do. 

We therefore conclude that appellees have the right to 
maintain a common-law action to recover back the over- 
charges made in the case at bar. The action having been 
commenced within five years from its accrual, the statute 
of limitations is no defense. 

The only question remaining is whether the evidence was 
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sufficient to sustain the judgment. The record shows that 
the transcript of the proceedings of the railway commis- 
sion was received in evidence without objection. In addi- 
tion thereto, appellant admitted in each case the date of 
shipment, the car number and initial, the weight of the 
shipment, the rate charged and the amount of the charges 
made, each of which admissions is shown in the record. 
The legal existing rate fixed by the commission having 
been offered in evidence, a prima facie case was made that 
is sufficient to sustain the judgment. The former opinion, 
appearing in 128 Neb. 779, is hereby vacated and the judg- 
ment affirmed in accordance with this opinion. 
AFFIRMED. 


PENN MUTUAL LIFE INSURANCE COMPANY, APPELLANT, V. 
CITY OF OMAHA, APPELLEE. 


FILep OcToBER 25, 1935. No. 29353. 


Municipal Corporations: STREET IMPROVEMENTS: ASSESSMENTS: 
COLLATERAL ATTACK. “Where a property owner has notice that 
his property is to be assessed for benefits by reason of a public 
improvement, and the law affords him an opportunity to appear 
and protest, and, if aggrieved by the action of the authorities, 
to appeal to the courts, but neglects to avail himself of such 
provisions, he may not thereafter, in a collateral proceeding, 
attack the validity of such assessment, except for fraud, actual 
or constructive, a fundamental defect, or an entire want of 
jurisdiction.” Wead v. City of Omaha, 124 Neb. 474. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Sidney W. Smith and Weaver & Giller, for appellant. 


Seymour L. Smith, A. C. R. Swenson and Harold C. 
Linahan, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 
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ROSE, J. 

This is a suit in equity to cancel a municipal assessment 
of $12,357.21 for special benefits to real estate owned by 
plaintiff at the southwest corner of Twentieth and Dodge 
streets in the city of Omaha. The property of plaintiff has 
a frontage of 146 feet on Twentieth street and 198 feet on 
Dodge street, and was assessed for benefits accruing from 
a public improvement by which Twentieth street was 
widened from Dodge street to Leavenworth street. With- 
out direct authority granted by a vote of the electors, the 
city council proceeded under the statute authorizing the 
improvement, if special benefits are found to equal 90 per 
cent. of the cost. Comp. St. 1929, sec. 14-358. The theory 
on which plaintiff seeks relief in equity is that the city 
council, in their plan for the improvement, included in the 
improvement district nonassessable public property with- 
out which only 88.6 per cent. of the cost could be exacted 
from private owners for special benefits and that conse- 
quently the assessment against the real estate of plaintiff 
is void for want of jurisdiction and for fraud. 

To the petition defendant interposed a general demurrer 
which was sustained and the suit dismissed, plaintiff hav- © 
ing refused to plead further. From the judgment of dis- 
missal plaintiff appealed to the supreme court. 

Under pertinent facts well pleaded in the petition and 
admitted by the demurrer, is plaintiff equitably entitled to 
a decree canceling the assessment of its property for 
special benefits? From the entire petition it is clear that 
lack of jurisdiction or perpetration of fraud invalidating 
the assessment is not well pleaded unless shown by gen- 
eral allegations that nonassessable public property was in- 
cluded in the improvement district, thus reducing the per- 
centage of special benefits 1.4 per cent. below the statutory 
requirement of 90 per cent. to 88.6 per cent. 

Under the right of eminent domain conferred by. the 
city charter, the city council had power to widen Twentieth 
street. The amount of the appraised damages to property 
required for that purpose exceeded $100,000, and in that 
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event the council were empowered to make the improve- 
ment without a vote of the electors, if special benefits 
ascertained pursuant to statute equaled 90 per cent. of the 
cost. Comp. St. 1929, sec. 14-358. The petition shows that 
Twentieth street was in fact widened; that ordinances 
were passed pursuant to the plan of improvement adopted ; 
that findings, appraisements and assessments were made; 
that assessments were equalized; that the board of equali- 
zation was a statutory tribunal to hear and determine ob- 
jections and complaints relating to assessments. Plaintiff 
did not specifically deny knowledge or notice of the pro- 
ceedings which are presumed to be regular in absence of 
facts showing the contrary, but alleged that other property 
owners obtained redress by presenting their grievances to 
the board of equalization. 

It is alleged, however, that several itemized pieces of 
real estate belonging to the government or subdivisions 
thereof, which were not subject to assessments for special 
benefits, were included in the improvement district, thus 
invalidating the proceedings and assessment. In this con- 
nection plaintiff invokes statutory provisions to the effect 
that such property “shall not be subject to special assess- 
ment” and “shall not be counted in determining sufficiency 
of petition or protest.” Comp. St. 1929, sec. 14-826. 
Reference is also made to section 14-533 of the same 
statute. The latter clause quoted appears applicable to 
procedure initiated by petition, but does not seem to apply 
to action taken by the council in the present instance with- 
out a petition, where the special benefits are found to equal 
90 per cent. of the cost. Plaintiff has not pointed out a 
specific provision of statute prohibiting the inclusion of 
nonassessable public property in the improvement district 
for the purpose of estimating the necessary percentage of 
benefits accruing to property. If exempt property should 
have been excluded, the action of the council including it 
should be attributed to a mere irregularity or to an error 
of judgment or of law, rather than to intentional fraud 
defeating jurisdiction. 
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If the proceedings of the council invaded any property 
right of plaintiff, the latter had a remedy by appeal. 
Comp. St. 1929, sec. 14-539. Where special benefits are 
assessed by a valid ordinance, appeal is the exclusive 
remedy of property owners. Comp. St. 1929, sec. 14-538. 
The law was recently stated as follows: 

“Where a property owner has notice that his property is 
to be assessed. for benefits by reason of a public improve- 
ment, and the law affords him an opportunity to appear 
and protest, and, if aggrieved by the action of the authori- 
ties, to appeal to the courts, but neglects to avail himself 
of such provisions, he may not thereafter, in a collateral 
proceeding, attack the validity of such assessment, except 
for fraud, actual or constructive, a fundamental defect, or 
an entire want of jurisdiction.” Wead v. City of Omaha, 
124 Neb. 474. See, also, Murphy v. Metropolitan Utilities 
District, 126 Neb. 668. 

It is not specifically alleged in the petition that plain- 
tiff’s property was not specially benefited to the extent of 
$12,357.21, the amount of the assessment. Neither plain- 
tiff nor its predecessor in title made any timely objection 
to any of the proceedings, though there was a legal tri- 
bunal with power to grant proper relief. Plaintiff did not 
appeal from the assessment, but resorted to equity for a 
decree canceling it long after completion of the improve- 
ment, long after the receiving of the benefits and long 
after the assessment of other private property in the im- 
provement district. 

The better view of the petition, when considered with 
city ordinances and other proceedings of the city council 
pleaded and with the city charter, is that the suit is a 
collateral attack on the assessment which is not shown to 
be void. In this view of the petition, plaintiff is not en- 
titled to relief in equity and the trial court did not err in 
sustaining the demurrer. 

AFFIRMED. 
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MARIE DUFFY, APPELLANT, V. RUTH SCOTT CODY, APPELLEE. 
FILED OCTOBER 25, 1985. No. 29361. 


Dismissal and Nonsuit. Before the final submission of a case to the 
jury or court, a dismissal by plaintiff without prejudice to a 
future action is not a matter of judicial grace or discretion, 
but is a statutory right. Comp. St. 1929, sec. 20-601. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


R. B. Hasselquist and Donald S. Krause, for appellant. 
V. BE. Spittler and S. Arion Lewts, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


ROSE, J. 

This is an action to recover from defendant $20,000 in 
damages for alienating the affections of plaintiff’s hus- 
band. The answer to the petition was a general denial. 
After evidence had been adduced on both sides, the trial 
court, on motion of defendant, discharged the jury and 
dismissed the action for want of evidence. Plaintiff ap- 
pealed. 

The determining question presented on appeal is raised 
by the assignment of error that plaintiff, before the final 
submission of the case to the jury or court, was denied her 
statutory right to a dismissal without prejudice to a future 
action. The legislation is in this form: 

“An action may be dismissed without prejudice to a 
future action: First. By the plaintiff, before the final 
submission of the case to the jury, or to the court where 
the trial is by the court.” Comp. St. 1929, sec. 20-601. 

The right thus granted to a plaintiff is not a matter of 
judicial grace or discretion, but is absolute, if exercised 
“before the final submission of the case.” Plattsmouth 
Loan & Bldg. Ass’n v. Sedlak, 128 Neb. 509; Beals, Torrey 
& Co. v. Western Union Telegraph Co., 58 Neb. 601; 
Adams v. Osgood, 55 Neb. 766. 
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Before final submission of a case, the right of plaintiff 
to a dismissal without prejudice to a future action must be 
respected, whether an exercise thereof will harrass defend- 
ant by prolonged and expensive litigation, or enable justice 
to prevail when it would otherwise be defeated. Platts- 
mouth Loan & Bldg. Ass’n v. Sedlak, 128 Neb. 509. The 
right was granted by the legislature, not by rule of court. 

When plaintiff herein demanded and exercised her right 
to a dismissal, the case had not been finally submitted to 
the court or jury. Plaintiff adduced her evidence in chief 
and rested. Defendant asked the trial court to direct a 
verdict in her favor for insufficiency of the evidence to 
make a prima facie case in favor of plaintiff. The ques- 
tion was argued in absence of the jury and a nonsuit de- 
nied. Defendant adduced her evidence in defense and 
rested. The trial court inquired: “Is there any rebuttal?” 
The answer was, “Yes.” Plaintiff took the stand in re- 
buttal. After direct and cross-examination the witness 
was excused. Without any further action by the parties or 
the trial court counsel for plaintiff stated: 

“If the court please, plaintiff at this time, before she 
has rested her case, requests that this action be dismissed 
without prejudice, at plaintiff’s costs.” 

Dismissal at the costs of plaintiff without prejudice to a 
future action was denied. The record shows plaintiff did 
not rest. Asked if she rested, her counsel replied: 

“T have asked to dismiss. I have nothing to rest now. 
I am dismissing my case.” 

Plaintiff did not waive her dismissal but stood upon it. 
Later, the trial court sustained a motion by defendant to 
discharge the jury and dismiss the case on its merits for 
want of evidence. The record shows conclusively that 
plaintiff demanded and exercised the right to dismiss her 
case without prejudice to a future action, before the final 
submission of the case to the jury or court, within the 
meaning of the statute quoted. The judgment from which 
the appeal is taken is therefore erroneous to the prejudice 
of plaintiff and for that reason is reversed and the case 
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dismissed without prejudice to a future action, defendant 
to pay the costs in both courts incurred subsequently to the 


overruling of plaintiff’s motion to dismiss. 
REVERSED. 


ROBERT MILLER, APPELLANT, V. CENTRAL COAL & COKE COM- 
PANY, APPELLEE. 


FILep OcToBER 25, 1935. No. 29658. 


1. Master and Servant: WoRKMEN’S COMPENSATION: COMMUTA- 
TION. “In entering into an agreement under the workmen’s 
compensation act to discharge the employer from all liability 
for a permanent disability of the employee upon payment of a 
lump sum in lieu of periodical payments, the parties are not 
at liberty to make a settlement at variance with statutory 
terms; and ascertainment of the amounts of compensation pay- 
able periodically under the law is a prerequisite to a contract 
for commutation.” Perry v. Huffman Automobile Co., 104 Neb. 
214. 

“In the approval of a commutation 

of an gunlovesta compensation from periodical payments to a 

payment in gross, the public has an interest which it is the 

duty of the court to protect without regard to the wishes of 

the PArHES: aie v. Huffman Automobile Co., 104 Neb. 214. 

“Under the svowlkiients compensa- 

tion act: in cases Sof death or permanent disability, commutation 

or payment in a lump sum by approved agreement is a depar- 
ture from the general rule and should only be sanctioned upon 
the statutory terms relating to the exception.” Perry v. Huff- 
man peeuaidats 18 ., 104 Neb. 214. ‘ 

In a hearing upon application for 
lump sum settlement under the workmen’s compensation law, 
the trial court should inquire into the nature and extent of the 
injury, the extent of the employee’s disability, and whether the 
settlement is for the best interests of the injured workman or 
his dependents. 

5. Appeal: TRANSCRIPT. A properly certified transcript of the 
record of the trial court imports verity. 

The supreme court, in reviewing judgment of district 

court without bill of exceptions, will only determine whether 

judgment entered is supported by the pleadings. 
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APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Gerald E. La Violette and William P. Lynch, for appel- 
lant. 


Brogan, Ellick & Shoemaker, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
‘PAINE and CARTER, JJ. 


Goon, J. 

From a judgment dismissing his application to vacate a 
judgment approving a lump sum settlement in a case 
arising under the workmen’s compensation law, plaintiff 
has appealed. 

Plaintiff, while in the employ of defendant, received an 
injury compensable under the workmen’s compensation 
law. The compensation commissioner made an award to 
plaintiff for total and permanent disability, which, on ap- 
peal to the district court, was affirmed, and, on appeal by 
defendant to this court, was affirmed in Miller v. Central 
Coal & Coke Co., 123 Neb. 793. 

In 1934 defendant made application to the district court 
for modification of the award, on the ground of a decrease 
in plaintiff’s disability. Upon a hearing, the application 
was dismissed, the court finding that plaintiff’s disability 
was then total and permanent. More than six months 
thereafter, plaintiff and defendant agreed upon a lump 
sum settlement and that plaintiff’s disability was then 
permanent and 45 per cent. of total. The application for 
approval of the lump sum settlement was prepared, signed 
and verified by plaintiff, signed and verified by attorneys 
for defendant, and was presented to and approved by the 
compensation commissioner; was then filed in the district 
court and a hearing had upon such application. The dis- 
trict court approved and confirmed the lump sum settle- 
ment. It is this order which plaintiff seeks, in this pro- 
ceeding, to vacate. 

It is plaintiff's contention that the last determination 
of the extent of plaintiff’s disability was by the district 
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court in 1934, and that it was then permanent and total; 
that in the agreement for a lump sum settlement a 45 per 
cent. disability was stipulated for the sole purpose of fixing 
the lump sum settlement at $1,800, and plaintiff contends 
that, under the workmen’s compenSation act, in a case of 
total disability, the injured employee cannot, for the pur- 
pose of making a lump sum settlement, agree upon a per- 
centage of disability less than he actually has at that time. 
With the latter part of this contention we agree. 

In Perry v. Huffman Automobile Co., 104 Neb. 214, we 
held: 

“In entering into an agreement under the workmen’s 
compensation act to discharge the employer from all lia- 
bility for a permanent disability of the employee upon pay- 
ment of a lump sum in lieu of periodical payments, the 
parties are not at liberty to make a settlement at variance 
with statutory terms; and ascertainment of the amounts of 
compensation payable periodically under the law is a pre- 
requisite to a contract for commutation. * * * 

“In the approval of a commutation of an employee’s 
compensation from periodical payments to a payment in 
gross, the public has an interest which it is the duty of the 
court to protect without regard to the wishes of the par- 
ties. * * * 

“Under the workmen’s compensation act, in cases of 
death or permanent disability, commutation or payment in 
a lump sum by approved agreement is a departure from 
the general rule and should only be sanctioned upon the 
statutory terms relating to the exception. 

“Under the workmen’s compensation act, the nature and 
the extent of the injury are material inquiries upon an ap- 
plication for the approval of an agreed commutation from 
periodical payments to a lump sum for a permanent dis- 
ability.” 

However, in the instant case, the record discloses that a 
hearing was had in the district court upon the application 
for confirmation of the lump sum settlement. From the 
findings made on that hearing we quote as follows: 
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“This matter coming on for hearing this 21st day of 
December, 1934, upon the application of the plaintiff and 
the defendant for approval of lump sum settlement, the 
court having considered the duly verified application of the 
parties, evidence having been adduced, plaintiff being 
present in court and represented by counsel, and defendant 
being represented by counsel, the court, being fully advised 
in the premises, finds that said settlement is in conformity 
with the compensation schedule, and that said settlement 
is for the best interests of the plaintiff, and should, there- 
fore, be approved, ratified and confirmed. The court fur- 
ther finds that the said application has been submitted to 
the compensation commissioner of the state of Nebraska, 
and has by said compensation commissioner been ap- 
proved.” 

It thus appears that evidence was adduced upon that 
hearing, but the bill of exceptions brought to this court 
does not contain the evidence taken at that hearing. On 
the oral argument it was stated that no evidence was 
taken. The record indicates otherwise and imports abso- 
lute verity. We have frequently held that, in the absence 
of a bill of exceptions, we can only determine whether the 
judgment entered is supported by the pleadings. The only 
pleading in this case is the application verified by both 
parties. The recitals in the application would indicate that 
plaintiff’s disability was only 45 per cent. The trial court 
heard the evidence adduced and made its findings in ac- 
cordance with the pleadings or application. We must as- 
sume, therefore, that every finding made by the trial court 
was supported by sufficient competent testimony. 

Plaintiff seems to contend, however, that, since at the 
prior application for modification of the judgment the 
court then found plaintiff’s disability to be permanent and 
total, we must assume that situation to continue. With this 
contention we are unable to agree. No doubt, plaintiff 
could, at the time the lump sum settlement was agreed 
upon, have made an application for a modification of the 
judgment for periodical payments of compensation. Had 
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the court then found that plaintiff’s disability was total 
and permanent, the lump sum settlement must have been 
that which was required under the statute for such dis- 
ability. If plaintiff’s disability had decreased until it was 
only 45 per cent., we see no reason why, in the application 
for a lump sum settlement, that matter could not have 
been inquired into, which it doubtless was, and, if plain- 
tiff’s disability was then but 45 per cent., a lump sum 
settlement upon that basis could have been properly made, 
provided the court found that it was for the best interests 
of the plaintiff or his dependents. Moreover, the present 
record before us fails to show whether plaintiff’s disability 
was more than 45 per cent. at the time the lump sum 
settlement was agreed upon and confirmed by the district 
court. While, no doubt, it is the duty of the district court, 
when an application for a lump sum settlement is made, to 
inquire into the facts and to be satisfied that no advantage 
is being taken of the injured workman or his dependents, 
under the record before us we must assume that the court 
performed that duty. 

No sufficient reason is shown in this record for vacating 
the order confirming the lump sum settlement. The record 
discloses no error prejudicial to plaintiff. Judgment 

AFFIRMED, 


McCONNON & COMPANY, APPELLEE, V. ARTHUR BELLAMY: 
Isaac N. DEMPCY ET AL., APPELLANTS. 


Fitrep OcToser 25, 19385. No. 29346. 


1. Evidence in the record examined, and held to sustain the judg- 
ment of the district court. 

2. Appeal: REFUSAL OF INSTRUCTION. “It is elementary that error 
cannot be predicated on the refusal of the court to give a 
tendered instruction, where the court of its own motion proper- 
ly instructed the jury on the points covered by the instruction 
offered and refused.” Jorgensen v. Robinson Seed Co., 112 
Neb. 573. 
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APPEAL from the district court for Lincoln county: 
Isaac J. NISLEY, JUDGE. Affirmed. 


Beeler, Crosby & Baskins, for appellants. 


William E. Shuman, Halligan, Beatty & Halligan and 
Bert L. Overcash, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an action at law upon a written contract of 
guaranty alleged to have been executed by defendants 
Dempcy and Fickenscher. To plaintiff’s petition defend- 
ants filed a general denial. The trial jury returned a ver- 
dict for plaintiff in the amount prayed, and from the order 
of the trial court overruling their motion for a new trial, 
defendants appeal. 

Appellants present for our consideration the claimed 
insufficiency of the evidence to support the verdict, and the 
fact that the court’s instructions failed to state the issues 
raised because the contract in suit was not identified with 
sufficient clearness. 

A careful reading of the evidence set forth in the bill of 
exceptions discloses proof ample to sustain the jury’s find- 
ing. To set it forth at length would serve no good pur- 
pose, and on this point we content ourselves with the con- 
clusion just stated. 

We are unable to sustain appellants’ contention that the 
court’s instructions failed to state the issues raised. In- 
structions given by a court are to be read together and 
construed as an entirety. 

Instruction No. 2 given by the court sets forth, in part: 
“That prior to May 6, 1930, said plaintiff had negotiated 
with one Arthur Bellamy, looking to the plaintiff’s selling 
to said Bellamy certain goods, and before making any sales 
to said Bellamy, said petition alleges that the plaintiff 
entered into a written contract with the defendants, Isaac 
’ N. Dempcy and Paul J. Fickenscher on May 6, 1930, where- 
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in said defendants guaranteed the payments of any goods 
that may be sold by the plaintiff to said Arthur Bellamy.” 
This instruction also sets out the amount and value of the 
goods delivered thereunder, and the amount unpaid and al- 
leged to be due from the defendants to the plaintiff. 

Instruction No. 3 properly sets forth the defendants’ 
answer as a general denial with a prayer for dismissal of 
the action. 

By instruction No. 4 the jury were instructed that before 
the plaintiff could recover against the defendants Dempcy 
and Fickenscher, or either of them, it must establish by a 
preponderance of the evidence the following: 

“That on the 6th day of May, 1930, the defendants, 
Isaac N. Dempcy and Paul J. Fickenscher, or either of 
them, entered into a contract which is represented by ex- 
hibit 107, with the plaintiff, which contract guaranteed all 
payments of merchandise sold by plaintiff and delivered to 
one Arthur Bellamy.” 

The bill of exceptions discloses that exhibit 107 is the 
written contract pleaded in plaintiff’s petition. It had 
been introduced in evidence. Its terms were before the 
jury, and the apparent parties thereto were positively 
known by them. The language employed in the instruction 
positively identified it by the exhibit number indorsed 
thereon when received in evidence. By the last paragraph 
of instruction No. 4 the jury were required to find “from 
the evidence” under these instructions, by a preponderance 
of the evidence, that the defendants had entered into the 
contract represented by exhibit 107, as a prerequisite to 
returning a verdict for plaintiff. 

As to the two instructions requested by defendants, 
which were refused, the controlling rule, in view of the 
entire record, is: 

“It is elementary that error cannot be predicated on the 
refusal of the court to give a tendered instruction, where 
the court of its own motion properly instructed the jury 
on the points covered by the instruction offered and re- 
fused.” Jorgensen v. Robinson Seed Co., 112 Neb. 573. 
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No substantial error appearing in the record, the judg- 
ment of the district court is 
AFFIRMED. 


Cassius H. MECK, APPELLEE, V. GERTRUDE SARAH WIIG ET 
AL., APPELLANTS. 


FILED OCTOBER 25, 1935. No. 29347. 


Evidence in the record examined, and held to sustain the judgment 
of the trial court. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Edith Beckman, for appellants. 


Lower & Sheehan, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an action in partition. The appeal presents for 
determination the correctness of the action of the trial 
court in confirming the respective shares of the parties, 
Cassius H. Meck, Gertrude Sarah Wiig (nee Meck), and 
Delma Marie Meck, in and to the premises which consti- 
tuted the homestead of the deceased Mary Meck. Gertrude 
Sarah Wiig (nee Meck) and Delma Marie Meck appeal. 

The facts out of which this controversy arises include 
the following: Mrs. Mary Meck, the mother of the parties 
to this litigation, died on October 22, 1915. At the time 
of her death she was the owner in fee simple of a lot in 
Omaha, Nebraska, on which her family had then resided 
for many years, and which constituted the family home- 
stead. Her family at that time, in addition to herself, was 
comprised of her husband, George 8. Meck, and her three 
children, Cassius H. Meck, Gertrude Sarah Meck, and 
Delma Marie Meck. See Shearon v. Goff, 95 Neb. 417. 
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After the death of the mother, the son, Cassius H. Meck, 
his wife joining, quitclaimed his interest in the homestead 
premises to his father, George S. Meck. Thereafter, 
George S. Meck died testate, leaving a last will and testa- 
ment, by the terms of which all of his interest in the 
homestead was devised to his son, Cassius H. Meck. Based 
on these facts, the decree of the district court appealed 
from determines that Cassius H. Meck was the owner of a 
five-ninths interest in the premises in suit, and that Ger- 
trude Sarah Wiig (nee Meck) and Delma Marie Meck were 
each the owner of an undivided two-ninths interest there- 
in. 

The controlling statutes are: 

“Tf the homestead was selected from the separate prop- 
erty of either husband or wife, it vests on the death of the 
person from whose property it was selected, in the sur- 
vivor, for life, and afterwards in decedent’s heirs forever, 
subject to the power of the decedent to dispose of the same, 
except the life estate of the survivor, by will.” Comp. St. 
1929, sec. 40-117. 

“When any person shall die, leaving a husband or wife 
surviving, all the real estate of which the deceased was 
seised of an estate of inheritance at any time during the 
marriage, or in which the deceased was possessed of an 
interest either legal or equitable at the time of his or her 
death, which has not been lawfully conveyed by the hus- 
band and wife while residents of this state, or by the de- 
ceased while the husband or wife was a nonresident of this 
state, which has not been sold under execution or judicial 
sale, and which has not been lawfully devised, shall de- 
scend subject to his or her debts and the rights of home- 
stead in the manner following: * * * Second. One-third 
part to the husband or wife if the survivor is the parent 
of all the children of the deceased and there be two or 
more children, or one child and the issue of one or more 
deceased children surviving.” Comp. St. 1929, sec. 30-101. 

In construing the two statutory provisions quoted, 
Morrissey, C. J., in In re Estate of Grobe, 101 Neb. 786, 
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says, in part: “The decedent’s statute does not change the 
homestead statute at all, and these two statutes may be 
harmonized by holding that the homestead law gives the 
residuary estate to those persons to whom the law gives 
property that is not a homestead. The surviving spouse is 
not an heir under the ancient definition of the term, but 
takes the property of the deceased spouse whenever the 
conditions are such that an heir would take. Under sec- 
tion 1265 (now Comp. St. 1929, sec. 30-101), the ancient 
right of dower is enlarged into a contingent interest in the 
fee. On the death of the husband the widow becomes the 
owner, where there are no children, of a half interest in 
the property that is not a homestead, and because she takes 
by operation of law, and not strictly as an heir, she is not 
excluded from taking under the homestead law. There is 
no inconsistency between the statutes. In the instant case 
it appears to make no difference whether the widow first 
takes under the homestead statute or under the inheritance 
statute. The result is the same regardless of the order in 
which these statutes are applied. If any difference would 
result it would seem that the homestead statute ought to 
be first applied. Under the homestead statute the widow is 
entitled to the present worth of her life estate in the prop- 
erty, after the debts are paid, and she is entitled to half of 
the remainder under the inheritance statute.” 

It follows that, by force of the statutes quoted, upon the 
death of Mary Meck, intestate, on October 22, 1915, the 
property in this action passed under the statute of descent, 
subject to the statutory rights of homestead in the surviv- 
ing husband, as follows: One-third to the husband, George 
S. Meck, and two-thirds to the surviving children or two- 
ninths to each child. Thereafter Cassius H. Meck quit- 
claimed his undivided two-ninths interest to his father, 
George S. Meck, who then, subject to the homestead right, 
was vested with an undivided five-ninths interest in the 
fee of the premises in suit. On the death of George S. 
Meck, testate, his last will devised this five-ninths interest 
to Cassius H. Meck, and constituted him owner in fee 
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simple of an undivided five-ninths interest in the premises. 
See, Donovan v. Bank of Palmyra, 104 Neb. 652; In re Es- 
tate of Grobe, 101 Neb. 786; Whitford v. Kinzel, 92 Neb. 
373. 

The decree of the district court appealed from being in 
harmony with the foregoing facts, it follows that the same 
is correct, and the judgment entered in the trial court is 

AFFIRMED. 


FIDELITY & DEPOSIT COMPANY OF MARYLAND, APPELLANT, 
v. B. GRUNWALD, INC., APPELLEE. 


FILED OCTOBER 25, 1935. No. 29339, 


1. Trial. Where both parties at the close of all the evidence, with- 
out reservation, move for a directed verdict, each invites the 
court to discharge the jury, determine the facts, and apply the 
law thereto. 

2. Appeal. A finding of fact in a law action by a court, where a 
jury is waived, will not be disturbed unless clearly wrong. 

APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed. 


Gaines, McGilton, McLaughlin & Gaines, for appellant. 
Wear, Garrotto & Boland, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Day, J. 

This is an action to recover premium on a contractor’s 
bond. At the close of all the testimony, both parties moved 
for a directed verdict. The trial judge then entered a 
judgment in favor of the defendant. 

B. Grunwald, Inc., contracted with Douglas county to 
install heating equipment in the county hospital. This 
contract did not cover all plumbing work in the hospital. 
The contract price was $20,798. B. Grunwald, Inc., ap- 
plied for and the Fidelity & Deposit Company executed a 
surety bond for the faithful performance of this contract 
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in the penal sum of $20,798, the premium for which, in 
the sum of $311.97, was paid. The contract with the 
county contained this provision: “It is understood and 
agreed that the owner may at its option within thirty days 
of the date of this instrument accept any one or all of the 
proposals set out as separate bids Nos. I to VI, inclusive, 
at the respective prices set out in the proposal, such addi- 
tions to be part of this contract and subject to all the con- 
ditions thereof.” The application for the bond by B. 
Grunwald, Inc., provided for premium for a term of two 
years, as above indicated, ‘and an annual premium in ad- 
vance for each year after said term at the rate of three- 
fourths of one per cent. of said contract price, and an ad- 
ditional] term and annual premium at said rates, based on 
any increase of said contract price, as shéwn by the cer- 
tificate of the engineer or architect in charge, and to be 
adjusted upon completion of said contract.” Now, B. 
Grunwald, Inc., in addition to the performance of the 
original contract, did other work in the amount of $20,- 
584.82. Upon this additional work the plaintiff claims a 
premium due, which is the basis of this action. 

The determination requires a finding of fact and an ap-~ 
plication of the terms of the contract. At the close of all 
the testimony both parties moved for a directed verdict. 
Where both parties at the close of all the evidence, without 
reservation, move for a directed verdict, each invites the 
court to discharge the jury, determine the facts, and apply 
the law thereto. Adams v. City of Omaha, 119 Neb. 753; 
Knies v. Lang, 116 Neb. 387. 

A finding of fact in a law action by a court, Wieve a 
jury is waived, will not be disturbed unless clearly wrong. 
Societe Titanor v. Paxton & Vierling Iron Works, 124 Neb. 
570. A glance at the digest reveals that this rule is well 
established in this jurisdiction. The evidence supports 
the finding that the additional work was done under other 
contracts with Douglas county than the one for which the 
bond was executed. It did not amount to an increase in 
the contract price. An examination of the bond reveals 
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that the obligation thereof relates directly, explicitly and 
solely to the contract for installing heating equipment in 
the boiler-room of the county hospital and not to a contract 
for other and different work. It cannot be said that the 
finding of the trial court is clearly wrong, supported as it 
is by sufficient evidence to sustain it. 

AFFIRMED. 


IN RE ESTATE OF BENGT SWANSON. 
HEIRS OF BENGT SWANSON, APPELLEES, V. MELVIN O. 
SWANSON ET AL., ADMINISTRATORS, APPELLANTS. 


FILED OCTOBER 25, 1935. No. 29342. 


Executors and Administrators. Evidence examined upon objections to 
administrators’ final report and determined to support the find- 
ing of the trial court. 


APPEAL from the district court for Box Butte county: 
EARL L. MEYER, JUDGE. Affirmed. 


R. O. Reddish, for appellants. 
Boyd & Metz and A. C. R. Swenson, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY, 
PAINE and CARTER, JJ. 


Day, J. 

The administrators of the estate of Bengt Swanson, de- 
ceased, filed their final report and accounts, to which the 
heirs objected in three particulars, as follows: (1) That 
the report does not account for $10,000 realized from the 
sale of wheat produced on real estate of deceased during 
1929; (2) that the administrators should not have credit 
for $11,537.27 paid on principal and interest on account of 
a mortgage against certain real estate of deceased; and 
(3) that $559.59 of the balance for which the adminis- 
trators are accountable is held in the form of a receiver’s 
certificate of a failed bank, which the heirs are not bound 
to take. The trial court found in favor of the adminis- 
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trators on No. 1 and against them on Nos. 2 and 3. The 
administrators appealed upon the second proposition and 
the heirs cross-appealed as to item No. 1. There is no 
issue here as to the third item. 

The issue as to item No. 1, relating to the failure to ac- 
count for $10,000 realized from the sale of wheat, is de- 
terminable as a question of fact. The wheat in question 
was grown by one Jelinek upon 900 acres of land sold to 
him by the deceased under a contract whereby Jelinek was 
to pay $10,000 on the purchase price in 1929 from the 
crop. The record reveals that there is no tangible evidence 
as to the amount of wheat grown on the land or its value. 
It does appear in the evidence without rebuttal that 4,500 
bushels of wheat grown were sold before Swanson’s death 
and that Jelinek used over 6,000 bushels for seed from 
the wheat grown on this land. This occurred prior to 
Bengt Swanson’s death and prior to the issuance of letters 
of administration. There is no evidence to support a 
finding that the failure to collect this claim was because 
the administrators did not use due diligence. The finding 
of the trial court is the one required by the record. 

Bengt Swanson, during his life, had purchased about 
2,100 acres of land from John O’Keefe and had executed 
a purchase money mortgage on this land for about $30,000. 
At the time of his death this debt was delinquent. O’Keefe 
wanted a payment of $10,000 and the interest. Swanson 
had sold on contract to Jelinek and others a large part of 
this land. O’Keefe did not file a claim against the estate 
for the amount due him. The administrators made the 
following payments on this account, without authorization 
of the county court. 


November 19, 1929.............. Interest ...... $ 100.00 
October 28, 1930..........00..0... Interest ...... 2,093.30 
October 28, 1930.................. Principal .... 5,000.00 
May 1, 1981.00.22. Interest ...... 1,843.97 
May 1) 198d. celle Principal .... 2,500.00 


Okc) 2:1 Pee renee a eS rar tr $11,537.27 
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These payments are the basis of the second objection to 
the final report by the heirs, which was sustained by the 
trial court. The administrators contend that the payments 
were made for the benefit of and in the best interests of 
the estate; that it was necessary to preserve the assets of 
the estate and to enable the estate to perform contracts of 
the deceased for the sale of portions of the mortgaged 
premises ; and that the payments were made in the exercise 
of good faith, prudence, and diligence. 

It is also contended that the payments were made with 
the approval and consent of the heirs. This contention 
may be dismissed from consideration at the outset, since 
the evidence is conclusive that such was not the fact. It 
is unnecessary, therefore, to note other objections to this 
defense. 

Courts have sometimes held that an administrator may 
be given credit for payments made without an order of the 
probate court, made in good faith, to clear real estate of a 
mortgage lien. A recognized authority states the rule as 
follows: “Where the personal representative honestly and 
in the exercise of due prudence and diligence redeems 
mortgaged or otherwise encumbered property, the value of 
which is fairly in excess of the mortgage debt, he may be 
allowed credit for the outlay in his accounts, but outlays 
because of his own bad judgment or remissness of duty and 
without benefit to the estate are not thus favored.” 24 
C. J. 112. It seems unnecessary to announce here the law 
applicable, because under no theory advanced by the ad- 
ministrators would the evidence justify their actions in 
this case. A detailed discussion of the evidence applicable 
to this issue would extend this opinion beyond proper 
limits and serve no useful purpose to the bench or bar. It 
will be sufficient for all purposes to state our conclusions 
of fact. 

At the time the payments were made the real estate was 
encumbered for much more than it was worth. They were 
not made in good faith and were not justified by the cir- 
cumstances at the times of payment. The payments were 
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not necessary to enable the estate to perform contracts of 
the deceased, for, when the first payment was made, the 
vendees under the contract were in default—they were a 
year in default in October, 1930, and one and one-half 
years in default in May, 1931. The last two dates were 
when the substantial payments were made. Furthermore, 
the payments did not enable the estate to perform Swan- 
son’s contract, because no portion of the premises were 
released upon the payments. They did not preserve any 
of the real estate, because the mortgage debt was de- 
linquent after the payments and subject to foreclosure, no 
extension was obtained, and it has since been foreclosed. 
The administration of this estate was not well managed. 
One of the administrators was an officer of a bank, and, as 
such, his duty to the bank and its customers was in con- 
stant conflict with his duty as administrator. We arrive 
at the conclusion that the judgment of the trial court was 
the correct one. 
* AFFIRMED. 


RUDOLPH SEVERSIKE, APPELLANT, V. OMAHA FLOUR MILLS 
COMPANY, APPELLEE. 


FILED OcTOoBER 25, 1935. No. 29576. 


1. Master and Servant: WoRKMEN’S COMPENSATION ACT: CoM- 
PPNSABLE INJURY. In order for an injury to be compensable 
under the workmen’s compensation act, it must be caused by an 
accident arising out of and in the course of the workman’s 
employment: 


: Compensation cannot be recovered 
under the workmen’s compensation act if the employee, when 
injured, had departed from the master’s service and was per- 
forming service for himself. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Wear, Boland & Nye, for appellant. 
Rosewater, Mecham, Shackelford & Stoehr, contra. 
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Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

In this case the appellant, Rudolph Seversike, brought 
suit against the appellee, Omaha Flour Mills Company, to 
recover benefits alleged to be due under the workmen’s 
compensation act for the loss of his left arm. The trial 
court found that the injury complained of did not arise 
out of and in the course of his employment by the appel- 
lee. From an order dismissing the action, appellant brings 
the case to this court on appeal. 

In order for an injury to be compensable under the 
workmen’s compensation act, it must be caused by an ac- 
cident arising out of and in the course of the workman’s 
employment. Comp. St. 1929, sec. 48-109. The burden of 
proof rests upon the injured workman to show that he 
comes within the provisions of the law. These proposi- 
tions have been decided so many times by our court that 
the citation of authority to support them is unnecessary. 

The record shows that the appellant had been employed 
by the Omaha Flour Mills Company for about eight years. 
His employment consisted of doing bakery service work, 
“shooting trouble,” giving demonstrations, balancing for- 
mulas, explaining advertising and merchandising ideas, 
and general ideas tending to improve the bakery business. 
This service was available to all bakeries using the prod- 
ucts of the Omaha Flour Mills Company. Appellant re- 
sided and made his headquarters at Sac City, Iowa, but 
rendered such services for bakeries in Iowa, Nebraska, 
Wyoming, Colorado, South Dakota, Minnesota, Missouri, 
Wisconsin and Illinois, as directed by the managing officers 
of the Omaha Flour Mills Company, whose main office was 
at Omaha, Nebraska. Appellant was paid a salary of 
$225 a month by appellee for his services. The record 
further shows that some time prior to December, 19838, ap- 
pellant had obtained a mortgage on a bakery in Sac City, 
Iowa, which it became necessary for him to foreclose. He 
then obtained a leave of absence from appellee for the pur- 
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pose of establishing his bakery in Sac City as a going 
concern. The record shows that it required more time 
than he anticipated and that an extension of his leave of 
absence was granted. On January 21, 1934, while on leave 
of absence and while he was “shooting trouble” in his Sac 
City bakery, he caught his left arm in a dough mixer and 
suffered injuries that necessitated its amputation. The 
record further shows that after the happening of the acci- 
dent, and after the bakery had been placed in operation, 
appellant’s bakery was used to some extent to make ex- 
periments for the benefit of the Omaha Flour Mills Com- 
pany and as a demonstration bakery for customers and 
prospective customers of the appellee company. During 
the period that appellant was on leave of absence, he drew 
his full salary from the Omaha Flour Mills Company. Ap- 
pellant admits that he was the sole owner of the Sac City 
bakery, that he employed all of the help and retained all 
the profits. The appellee had no interest whatever in the 
ownership, management or profits of the bakery. The 
appellant contends and the appellee denies that the injury 
arose out of and in the course of his employment with the 
Omaha Flour Mills Company. 

The contention of appellant is that, at the time the in- 
jury complained of was incurred, he was in the employ of 
the appellee, drawing his full monthly salary and engaged 
in the work that he was hired to perform. Appellee con- 
tends that he was on vacation, working in his own bakery 
for himself and was in no way under the control or man- 
agement of appellee. Appellant testifies that some time 
after the accident appellee used the bakery to some extent 
for experimental and demonstration purposes. We fail to 
see where the subsequent dealings between the parties 
could be material to a determination of the issue in the 
case presented to the court. 

We are driven to the conclusion, after a consideration 
of all the evidence, that at the time of the accident appel- 
lant was on leave of absence from his employment with 
the Omaha Flour Mills Company, that he was engaged in 
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establishing a business for himself in which appellee had 
no interest in the ownership or share in the profits. While 
it is true that he was engaged in work more or less identi- 
cal with his duties under the employment agreement with 
appellee, yet he was performing the service for his own 
benefit on hisown time. While it is also true that he drew 
pay at the regular rate at the time the injury was incurred, 
yet the testimony is that it was customary for the company 
to pay full salaries to its older employees while they were 
on vacations or leaves of absence. We therefore conclude 
that appellant’s injury did not arise out of and in the 
course of his employment with the Omaha Flour Mills 
Company. The evidence is clear that appellee had received 
no benefit from appellant’s bakery at the time of the in- 
jury. Any benefits that subsequently accrued were inci- 
dental to and not the primary purpose of appellant’s work. 
Under such circumstances the appellee is not liable. Ham- 
mond v. Keim, 128 Neb. 310; Hall v. Austin Western Road 
Machinery Co., 125 Neb. 390; Babcock v. School District, 
123 Neb. 491; Pappas v. Yant Construction Co., 121 Neb. 
766. The evidence sustains the contention of appellee that 
at the time of the injury appellant had departed from his 
master’s service and was performing valuable service for 
himself. As to whether appellant’s injury arose out of and 
in the course of his employment by appellee, the evidence 
preponderates in favor of appellee. Appellant’s injury 
therefore is not compensable under the workmen’s compen- 
sation act. The judgment of the trial court is 
AFFIRMED. 


C. W. MILLER ET AL., APPELLEES, Vv. IOWA-NEBRASKA LIGHT 
& POWER COMPANY, APPELLANT. 


FILED OCTOBER 29, 1935. No. 29360. 


1. Statutes. In determining whether an act amending a previous 
act of the legislature is broader than its title, the court will 
consider the titles to both the amending and the amended acts. 
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2. Where the title to an amendatory or supplemental act 
sufficiently indicates the nature of the legislation in it con- 
tained, it is immaterial whether or not the provisions of the 
act are covered by the title to the act amended or supplemented. 

3. Chapter 143, Laws 1925, is not violative of the con- 


stitutional provision that “No bill shall contain more than one 
subject, and the same shall be clearly expressed in the title.” 

4. Electricity: RaTes. Chapter 148, Laws 1925, examined and 
held not to limit the fixing of rural electric rates to those cases 
where a physical connection has been ordered by the commis- 
sion. 


Chapter 143, Laws 1925, being sections 70- 
501, 70- 502, Comp. St. 1929, confers upon the Nebraska state 
railway commission jurisdiction, upon application of consumers, 
to hold hearings and determine what are reasonable rates for 
the furnishing of electric energy to rural users along the trans- 
mission lines of companies engaged in generating and trans- 
mitting electric current for sale. 

6. Statutes: CONSTRUCTION. Resort to contemporaneous construc- 
tion of a statute by administrative bodies is neither necessary 
nor proper where the language used is clear, or its meaning 
can be ascertained by the use of intrinsic aids alone. 

7. Electricity. In a hearing on a controverted question of fact 
before the state railway commission, it should refrain from a 
determination of such fact until hearing has been had on the 
merits. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed in part and reversed in part. 


Flansburg, Lee & Sheldahl, for appellant. 
Ralph W. Slocum, for appellees. 


William H. Wright, Attorney General, and Edwin Vail, 
for Nebraska State Railway Commission. 


Kennedy, Holland, De Lacy & Svoboda, amici curiz. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goop, J. 
This is an appeal from an order made by the Nebraska 
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state railway commission. The principal question for de- 
termination is: Does the state railway commission have 
jurisdiction over rural electric rates? 

The parties to this proceeding are the Nebraska state 
railway commission (hereinafter called the commission), 
the Iowa-Nebraska Light & Power Company (hereinafter 
called the company), and a number of rural users of 
electric current, customers of the company, who will here- 
inafter be referred to as the complainants. 

The complainants filed with the commission a complaint, 
charging that they were users of electric current, furnished 
by the company to their places of residence along its trans- 
mission lines, some distance outside the corporate limits of 
the city of Lincoln. In their application they set forth the 
rates which they were being charged for electric energy, 
and alleged that such rates were exorbitant and unreason- 
able, and requesting the commission to fix and determine 
reasonable rates for electric energy furnished them by the 
company. They also charged that the company, in viola- 
tion of statute, was continuing to make a service charge to 
each of the complainants for the service rendered him, but 
in the guise of a so-called minimum charge. 

To this complaint the company filed an answer, in which 
it challenged the jurisdiction of the commission over the 
subject of electric rural rates; admitted that it was fur- 
nishing electric energy to complainants from its transmis- 
sion lines, and that the complainants resided outside of the 
‘incorporated limits of any city, town or village; denied 
that its rates were unreasonable or exorbitant, and denied 
that it was exacting a service charge in the guise of a 
minimum charge. To this answer the complainants filed a 
reply in the nature of a general denial. 

After evidence had been taken on the part of the com- 
plainants, the company and complainants stipulated that 
the commission should determine the question of jurisdic- 
tion, and that either party might appeal from such order, 
to determine the jurisdiction of the commission, and if it 
should be finally determined that the commission had 
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jurisdiction, then a further hearing should be had with 
reference to rates. The commission entered an order that 
it had jurisdiction over the subject-matter, and also de- 
termined that the company, in the guise of a minimum 
charge, was, in fact, making a service charge to each of the 
complainants for the electric energy furnished him. From 
this order, the company has appealed. 

The commission was created in 1906 by a constitutional 
amendment. The powers conferred on the commission by 
the Constitution relate solely to common carriers. It is 
conceded by all the parties to this proceeding that com- 
panies engaged in generating and transmitting electric 
energy for sale are not common carriers. It follows that, 
if the commission has jurisdiction over rural electric rates, 
it must be found in statutory provisions. 

In 1923 the legislature enacted chapter 170, Laws 1923, 
bearing this title: “An act to provide that electric trans- 
mission lines and power companies of Nebraska shall af- 
ford and give to all persons, associations and corporations 
upon reasonable and equal terms, service facilities and 
physical connection to their lines running between cities 
and villages within this state, and to provide for the en- 
forcement of the provisions of this act.” The principal 
object and purpose of this act was to require persons, as- 
sociations, companies and corporations, engaged in gener- 
ating and transmitting electric current for sale in the state, 
to furnish physical connection between their power lines 
to properties near or adjacent thereto outside the limits 
of incorporated cities and villages. It is contended by the 
complainants that this act conferred jurisdiction upon the 
commission to fix reasonable rates to be charged to con- 
sumers of electricity for light, heat or power purposes fur- 
nished to rural consumers of electric energy. We deem it 
unnecessary to determine whether that act was sufficient 
to confer such jurisdiction upon the commission. 

The 1925 session of the legislature enacted chapter 143, 
Laws 1925 (now sections 70-501, 70-502, Comp. St. 1929), 
bearing this title: “An act to amend sections 1 and 2, 
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chapter 170, Laws of Nebraska for 1923, relating to elec- 
tric transmission lines and power companies; clothing the 
Nebraska state railway commission with power and au- 
thority to make findings concerning rates and service con- 
cerning electric current distributed for light, heat or 
power purposes from such lines or companies; and to re- 
peal said original sections.” And in the latter part of sec- 
tion 2 of that act it is provided: “And the Nebraska state 
railway commission shall, upon application of any con- 
sumer, proceed to make an investigation and hold the 
necessary hearings and make a finding and order as to 
what reasonable rates shall be charged to consumers of 
electricity for light, heat, or power purposes, * * * and the 
said railway commission shall, from time to time, make 
such reasonable regulations as to the service which shall 
be given to such consumers by such lines or companies.” 

The company contends that, if the provisions of the 1925 
act are sufficiently broad to give the commission jurisdic- 
tion over rural electric rates, the act is unconstitutional 
because it violates section 14, art. III of the Constitution, 
which, among other things, provides: “No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in the title” As supporting this contention the 
company cites Miller v. Hurford, 11 Neb. 377, and State v. 
Tibbets, 52 Neb. 228. An examination of those cases dis- 
closes that the titles to the amendatory acts under con- 
sideration were ones only for the amendment of certain 
acts or sections of previous acts. In the instant case, the 
title to the 1925 act is not one solely for the amendment of 
sections 1 and 2 of the act of 1923, but contains matter 
added thereto. 

So far as we are aware, this court has not previously 
passed upon the precise question. It has, however, been 
before other courts of last resort. In Jones v. Mayor and 
Council of Columbus, 25 Ga. 610, it was held: ‘The title of 
an act amending a former act of the legislature may be 
looked to, as well as that of the original act, to ascertain 
if the amending act has any matter different from what is 
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expressed in the title.” Similar rulings have been made in 
Frank v. Maguire, 201 Cal. 414, Miller & Luz, Inc., v. Sac- 
ramento and San Joaquin Drainage District, 182 Cal. 252, 
and Andrews v. Board of Commissioners, 7 Idaho, 453. 

The applicable rule is stated in 59 C. J. 819, in this 
language: ‘‘Where the title of an amendatory or supple- 
mental act sufficiently indicates the nature of the legisla- 
tion in it contained, or the nature of the changes or addi- 
tions by it made, it is immaterial whether or not the pro- 
visions of the act are covered by the title of the act 
amended or supplemented.” 

It has frequently been held that the object and purpose 
of the quoted constitutional provision was to prevent sur- 
reptitious legislation; that, under the guise of a purely 
amendatory act, matter not germane to the section or sec- 
tions amended could not be included. The title to the 1925 
act is broader than the title to the act of 1923 and is suffi- 
cient to embrace the proposition of conferring jurisdiction 
over rates and service concerning electric current dis- 
tributed for light, heat or power to rural users thereof. 
We think it clear that, if the title to the 1923 act had con- 
tained the additional matter inserted in the title to the 
1925 act, the legislature of 1923 might have conferred 
jurisdiction on the commission with reference to rates for 
service and furnishing electric current in rural communi- 
ties, because the subject of controlling rates was germane 
to the general subject on which the legislature was acting. 
In enacting the 1925 act the legislature was clothed with 
power to enlarge the title to the previous act of 1923, so 
long as it related to the same general subject. Certainly, 
any one reading the title to the 1925 act would be informed 
that the proposed act would deal with the subject of regu- 
lating rates for electric energy in rural communities. The 
reason for the holding in the Nebraska cases above cited 
does not here exist. 

The company also contends that the commission has 
heretofore construed the act of 1925 as not conferring 
jurisdiction, and that such construction by the commission 
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should be controlling. In case of doubtful meaning of a 
statute, contemporaneous construction given it by those 
whose duty it is to enforce it may be persuasive. However, 
it is also a rule that “A resort to contemporaneous con- 
struction is both unnecessary and improper where the 
language used is clear, or its meaning can be ascertained 
by the use of intrinsic aids alone.” 59 C. J. 1022. We 
think that this rule is applicable to the present record. 

We are of the view, therefore, that chapter 148, Laws 
1925, does not contravene the constitutional provision that 
“No bill shall contain more than one subject, and the same 
shall be clearly expressed in the title.” 

It is argued by the company that the intention of the 
legislature was to limit the fixing of rural rates, in any 
event, to those cases where a physical connection was or- 
dered by the commission, as provided in subsections (a), 
(b), (c) and (d) of section 1 of the act of 1925. With 
this view we are unable to agree. The language of the title 
clearly indicates that it was the intention of the legislature 
to clothe the commission with power and authority to make 
findings concerning rates and service concerning electric 
current distributed for light, heat or power purposes from 
the lines of companies engaged either in the generating or 
transmitting of electric current for sale in the state for 
power or other purposes. The latter part of section 2 of 
the act above quoted, in our opinion, clearly confers upon 
the commission, upon application of any consumer, power 
to make investigation and hold the necessary hearings, and 
make a finding and order as to what reasonable rates 
should be charged to consumers of electric current for 
light, heat or power purposes, and, from time to time, to 
make such reasonable regulations as to the service which 
should be given to such consumer. 

We therefore hold that the act of 1925 does confer upon 
the commission jurisdiction, upon application of con- 
sumers, to hold hearings and determine what are reason- 
able rates for the furnishing of electric current to rural 
users along the transmission lines of companies engaged 
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in the generation and transmission of electric current for 
sale. 

The commission further found and determined that the 
company, in the guise of a minimum charge, was exacting 
a service charge, in violation of section 70-506, Comp. St. 
Supp. 1933. Said section provides, among other things, 
that charges for electric energy in certain designated 
classes shall be based solely on the amount of such energy 
actually furnished to the purchaser, and prohibits any 
service charge, but does authorize a minimum charge to be 
collected. Section 70-508, Comp. St. Supp. 1933, provides 
penalties for a violation of said section 70-506. Such sec- 
tions do not purport to give to the commission any power 
to inflict the penalties. The act of 1925 confers upon the 
commission the power to regulate rates, and under that 
power the commission is authorized to determine whether 
the so-called minimum charge is reasonable. Under the 
stipulation of the parties, that after the determination of 
the question of jurisdiction a hearing should be had, we 
think that the commission acted prematurely in making 
any determination of the question of the minimum charge. 
No action should have been taken thereon until a full 
hearing was had. 

It follows that the order of the commission in determin- 
ing that the company was exacting a service charge for 
current in the guise of a minimum charge is vacated, and 
the order in all other respects is affirmed. 

AFFIRMED IN PART AND REVERSED IN PART. 


WarbD McDOWELL, APPELLEE, V. METROPOLITAN LIFE JNSUR- 
ANCE COMPANY, APPELLANT. 


FILED OCTOBER 29, 1985. No. 29238. 


Estoppel. “Where a party gives a reason for his conduct and de- 
cision touching anything involved in a controversy, he cannot, 
after litigation has begun, change his ground, and put his con- 
duct upon another and a different consideration. He is not 
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permitted thus to mend his hold.” Mitchell v. Brotherhood of 
Locomotive Firemen and Enginemen, 103 Neb. 791. 
APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Affirmed. 


Beghtol, Foe & Rankin, for appellant. 
Clinton J. Campbell and John J. Wilson, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

The petition in this case declares upon a policy of acci- 
dent insurance issued by the defendant insurance company 
to plaintiff; alleges that plaintiff suffered an accident on 
April 5, 1931; that since that date he has, as a result 
thereof, been wholly disabled and is entitled to recover on 
the policy a weekly indemnity of $25 for “total disability ;” 
that after the accident defendant accepted and allowed 
plaintiff’s claim for total disability, and thereafter regu- 
larly paid such indemnity up to and including March 19, 
1933; that at this time payments were stopped and defend- 
ant refused to continue the same. The prayer of the pe- 
tition is for judgment against defendant in the sum of $25 
a week from and after March 19, 1933. 

In its answer, in addition toa general denial, defendant 
admits, as alleged in said petition, that it has paid plaintiff 
weekly indemnity provided in said contract up to and in- 
cluding March 19, 1933, “but alleges and says that since 
said 19th day of March, 1933, said plaintiff has suffered 
only partial disability, for which reason defendant has re- 
fused to pay plaintiff total disability under said policy, as 
claimed by plaintiff.” 

The second and third paragraphs of defendant’s answer 
plead defenses based upon a provision of the policy in suit 
relating to “change of occupation to greater hazard,” 
which is in the following terms: 

“This policy includes the indorsements and attached 
papers, if any, and contains the entire contract of insur- 
ance except as it may be modified by the company’s classi- 
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fication of risks and premium rates in the event that the 
insured is injured after having changed his occupation to 
one classified by the company as more hazardous than that 
stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary 
duties about his residence or while engaged in recreation, 
in which event the company will pay only such portion of 
the indemnities provided in the policy as the premium paid 
would have purchased at the rate but within the limits so 
fixed by the company for such more hazardous occupation.” 

The plaintiff, by reply, in addition to a general denial, 
pleads estoppel, and challenges the correctness of the ap- 
plication of the provisions of the policy quoted to the facts 
of the record, as made by the defendant. 

On these issues the cause was tried to a jury and a ver- 
dict was returned for plaintiff in the amount claimed, and 
from the judgment of the trial court overruling its motion 
for a new trial, defendant appeals. 

The sole errors relied upon by the appellant arise from 
instructions of the trial court in submitting the defenses 
contained in the second and third paragraphs of the 
answer, which were based solely upon the provisions of the 
policy above quoted relating to “change of occupation to 
greater hazard.” 

A careful reading of the bill of exceptions discloses that 
no claim was ever made by defendant company under the 
provisions of the policy in suit relating to ‘‘change of oc- 
cupation to greater hazard,” quoted above, until after the 
institution of this suit. True, the weekly payments of in- 
demnity, which had been regularly made to plaintiff, were 
stopped on March 19, 1933. The negotiations that ensued 
between the parties were by correspondence; which forms 
a part of. the record before us. The sole reason given by 
defendant at this time for its refusal to continue the $25 
weekly payments was that the assured was then only par- 
tially disabled. However, it does fairly appear that the 
insurance company was fully advised of the facts which 
now appear as the basis of relief claimed under paragraphs 
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two and three of the answer filed by it. Yet, with knowl- 
edge of what these facts were, and properly chargeable 
with the necessary implication such facts carried, the de- 
fendant employed the following language in a letter dated 
April 28, 1938, addressed to the assured, in explanation of 
its position: 

“However, we find that you are now basing your claim 
for your total disability upon your inability to perform the 
duties of a vacuum cleaner salesman, canvassing from 
house to house and giving demonstrations, and it is neces- 
sary to point out to you that you were never insured for 
such duties and such duties do not come within the ‘Select’ 
classification at which your policy was issued. You would, 
therefore, only be entitled to make claim for disability 
based on your inability to perform duties which come 
within the ‘Select’ classification, and as it is now indi- 
cated that you could perform some duties of that type, we 
consider that your condition now is one of partial disability 
only and that any further payments paid beyond March 
19, 1933, should be paid on that basis. 

“We appreciate the fact that you would not be able to 
perform all of your duties as an assistant manager or de- 
partment manager, but you surely could perform some of 
them and we would like very much to have you give the 
matter of the payment of further benefits proper consider- 
ation in connection with the duties for which we insure 
you and your present condition and we will promptly for- 
ward our check in payment of benefits beyond March 19, 
1933, on the basis of partial disability for the period 
covered by the last statement of claim you submitted to us 
as soon as we hear from you.” 

It fairly appears from the above that the sole reason for 
its course of conduct was that the assured was then but 
partially disabled. Indeed, this conclusion finds appreci- 
able support in the language hereinbefore quoted from de- 
fendant’s answer. No other reason appears to have been 
given until after the institution of the suit. 

The statements quoted from the letter were made, as 
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appears from the record, by the duly authorized agent of 
defendant. 

This jurisdiction is committed to the view that “A 
classification of the occupation of an applicant for accident 
insurance by the general agent of the company on full in- 
formation of the facts binds the insurer.” Travelers Ins. 
Co. v. Snowden, 60 Neb. 263. 

It would seem that this principle would be applicable in 
negotiations between the assured and the company after 
the occurrence of an accident, with reference to the com- 
pany’s liability therefor. 

And in the instant case, when the company, through its 
agent, with knowledge of the facts, placed its refusal to 
continue payments on the single ground of “partial dis- 
ability,” the assured was entitled to proceed on that basis. 

“The fact that an accident insurance policy provides for 
recovery of the amount which the premium would pur- 
chase under a proper classification does not affect the rule 
that the company is bound by the classification made by its 
agent.” Arneberg v. Continental Casualty Co., 29 A. L. R. 
93 (178 Wis. 428). 

We are committed to the rule: “Where a party gives a 
reason for his conduct and decision touching anything in- 
volved in a controversy, he cannot, after litigation has be- 
gun, change his ground, and put his conduct upon another 
and a different consideration. He is not permitted thus to 
mend his hold.” Mitchell v. Brotherhood of Locomotive 
Firemen and Enginemen, 103 Neb. 791. See, also, Yates 
v. New England Mutual Life Ins. Co., 117 Neb. 265; Pow- 
ers v. Bohuslav, 84 Neb. 179; Pittenger v. Salisbury & Alm- 
quist, 125 Neb. 672; Hamblin v. Equitable Life Assurance 
Society, 124 Neb. 841. 

With knowledge of all the facts, the insurance company, 
in effect, tacitly waived the defense of “‘change of occupa- 
tion to greater hazard” when its agent presented as its 
sole reason for refusing to continue the weekly payments 
the fact that the assured had ceased to be totally disabled 
and was entitled to receive indemnity for partial disability 
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only, and insisted on reducing the payment of indemnity 
theretofore made to that amount. This fact is expressly 
admitted and indeed alleged in the portion of defendant’s 
answer hereinbefore quoted. 

The latter feature brings the instant case within the ex- 
ception to the rule, that the defense of estoppel in pais 
must be pleaded when there is an opportunity to plead it, 
which exists when the estoppel involved necessarily inheres 
in the matter of defense which is pleaded by the defend- 
ant. Facts so pleaded need not be reiterated by the oppos- 
ing party in his subsequent pleading to secure full benefits 
of the inferences they sustain. 

“A party entitled to an estoppel need not in all cases 
formally plead the estoppel. If the facts constituting the 
estoppel are in any way sufficiently pleaded, he is entitled 
to the benefit of the law arising therefrom.” City Nat. 
Bank of Hastings v. Thomas, 46 Neb. 861. See, also, Seng 
v. Payne, 87 Neb. 812; Smith v. Liberty Life Ins. Co., 118 
Neb. 557; Krekeler v. Ritter, 62 N. Y. 372; Farmers Bank 
v. Glenn, 68 N. Car. 35; Bank of Antigo v. Ryan, 105 Wis. 
37. 

In discussing a similar question this court, speaking 
through Howell, J., employed the following language: 

“Its reply to plaintiff was, in effect, the company is not 
concerned about how the insured died or when he died, be- 
cause the policy lapsed for nonpayment of the premium 
note which ‘became due July 14, 1914.’ Whether the rea- 
son was a good one, or bad, it precluded itself from setting 
up another after litigation started. 

“In Powers v. Bohuslav, 84 Neb. 179, Good, C., now an 
honored member of this court, was dealing with a suit for 
commissions on a brokerage contract for the sale of land. 
The broker secured a purchaser, and the landowner refused 
to convey the land, giving a certain reason therefor. When 
sued, he set up another and different defense. On page 
184, the court said: ‘Defendant, having failed to object 
upon the ground that the purchaser was willing to pay all 
cash, instead of deferring a part of the purchase price, 
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until after litigation was instituted, will not now be heard 
to make such defense.’ In that case, the reply was a gen- 
eral denial, and no estoppel was pleaded. 

“In Hilmer v. Western Travelers Accident Ass’n, 86 
Neb. 285, 291, this court, speaking through Root, J., with 
reference to another case in this court, in which the in- 
surance company denied the policy was in force, said: ‘The 
company also urged a defense based upon an agreement in 
the policy. Manifestly it was not just to permit the com- 
pany to insist that the policy was void for one purpose 
and valid for another.’ Further in the opinion, on page 
292, it was said: ‘But, if a person before suit refuses to 
satisfy a demand for particular reasons stated by him to 
the plaintiff, he will not be permitted after litigation has 
commenced to change his ground and defend upon entirely 
different considerations.’ 

“Strictly speaking, inconsistencies of the kind we are 
talking about are not to be said to fall under estoppel or 
election. They partake of both, but it seems to be a rule 
of procedure based upon manifest justice. 10 R. C. L. 698, 
sec. 26.” Yates v. New England Mutual Life Ins. Co., 117 
Neb. 265. 

It follows that this rule of procedure, based on manifest 
justice, is applicable to and decisive under the record be- 
fore us. 

The issue of the character of plaintiff’s injury was duly 
submitted to, and clearly determined by, the jury favor- 
ably to plaintiff, and defendant, as already suggested, does 
not challenge this part of the procedure. Therefore, under 
the uncontradicted facts of this record, we are precluded | 
from the consideration of the questions which appellant . 
presents on this appeal, as they pertain wholly to matters 
upon which it had no right to be heard. 

By the former opinion in this case, reported ante, p. 23, 
now vacated, appellee was awarded an attorney’s fee. In 
view of additional services, that award is increased to $150 
in this court, the same to be in addition to the $150 al- 
lowed in the district court. 
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It follows that the judgment of the trial court is right,- 
and it is 
AFFIRMED. 


E. H. LUIKART, RECEIVER, APPELLEE, V. MASSACHUSETTS 
BONDING AND INSURANCE COMPANY, APPELLANT. 


FILED OCTOBER 29, 1935. Nos. 29314-29321. 


1. Bailment. “It is of the very essence of a contract of bailment 
that it shall contemplate the return of the property bailed, 
either in the same, or in an altered, form; or its delivery to 
some third person, with the express or implied consent of the 
bailor.” 6 C. J. 1085. 

CONSIDERATION. “All contracts of bailment, whether 

the bailee’s services are rendered gratuitously, as in the case 

of a naked bailment and simple deposit, or for hire, are sup- 
ported by a sufficiently good and legal consideration, which 
consists in the detriment occasioned to the bailor by his yield- 
ing up the present possession or custody of the article bailed 
upon the faith of the engagement of the bailee to redeliver.” 

3 R. Ge L. 82, sec. 11. 

ParRoL EvIDENCE. “Even though the instru- 

ment does not state any consideration or set forth what the 

consideration is, parol evidence may be admitted to show that 

there was a consideration, and of what it consisted.” 22 C. J. 


1169. 


Under the circumstances of this bailment transaction, 
there being other consideration for the contract, mutuality of 
obligation was not essential. 

5. Assignments: COLLATERAL SECURITY. “It is a general rule that, 
in the absence of an agreement to the contrary, the assignee 
for value of a note, bill, judgment, decree or other evidence of 
indebtedness, for the payment of which the assignor holds col- 
lateral security, is in equity entitled, by virtue of the assign- 
ment to him of the principal obligation or evidence of indebted- 
ness, to the collateral as such, although not named in the in- 
strument of assignment, and regardless of his knowledge or 
lack of knowledge of the existence of such collateral.” Edwards 
v. Bay: State Gas Co., 184 Fed. 979. 

“In the absence of any provision to the 

contrary, the unqualified assignment of a chose in action vests 

in the assignee an equitable title to all such securities and 
rights as are incidental to the subject-matter of the assign- 
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ment; and he may enforce them although the assignee at the 
time was ignorant of their existence.” 2 R. C. L. 633, sec. 43. 

7. Bonds: CONSTRUCTION. “It may be stated generally that, 
where a bond and another contract or instrument relate to and 
form one and the same transaction, or the bond refers to such 
other instrument or is conditioned for the performance of 
specific agreements set forth therein, such instrument with all 
its stipulations, limitations, or restrictions becomes a part of 
the bond, and the two should be read together and construed 
as a whole.” 9 C.J. 36. 

8. Insurance. “Bonds guaranteeing the contracts of third per- 
sons, given by paid surety companies to indemnify the owners of 
property against loss from the failure of contractors to perform 

the conditions of building or other similar contracts, are essen- 
tially contracts of insurance, although they may resemble in 
form contracts of suretyship, since such corporations are in 
effect insurers, and the strict rules peculiar to contracts of 
suretyship do not apply in determining their rights and lia- 
bilities; rather, the rules of liberal construction and of con- 
structicn against insurer, if an ambiguity exists, does apply.” 
5 Couch, Cyclopedia of Insurance Law, p. 4262. 

RicHT oF AcTION. If a bond is given to guarantee 
the performance of a contract, the holder of the bond, who has 
been injured by a breach of such contract, has an immediate 
direct, cause of action thereon without first exhausting his 
remedies against the parties liable on the contract. 

10. Evidence examined, and held ample to sustain the judgment of 
the trial court. 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


Kennedy, Holland & De Lacy, Clarence A, Davis and 
Edward J. Svoboda, for appellant. 


Stiner & Boslaugh, Butler & James, L. R. Stiner and 
F. C. Radke, contra. 


Heard before GOOD, EBERLY, DAY, PAINE and CARTER, 
JJ., and MESSMORE and RYAN, District Judges. 


EBERLY, J. 

Eight cases in which E. H. Luikart appears as receiver, 
plaintiff, and the Massachusetts Bonding and Insurance 
Company, as defendant, were by stipulation of parties ar- 
gued and presented to this court as one cause. While the 


VOL. 129] SEPTEMBER TERM, 1935 TT 


Luikart v. Massachusetts Bonding and Ins. Co. 


transactions involved are not identical, they involve facts 
of similar legal import. All result from a particular 
course of business observed by Robert Z. Drake, which 
each transaction in litigation discloses as substantially 
identical. A careful consideration of the records, the 
briefs and arguments of the parties impels us to the view 
that in each case the judgment of the trial court is to be 
affirmed. The reasons for these conclusions we will pro- 
ceed to state, with special reference to case No. 29314 for 
convenience. The language employed applies to each of 
the other cases, which likewise will be ruled by the con- 
clusions herein stated. 

The plaintiff alleges, as his cause of action, ownership 
by purchase, for a valuable consideration, of a written in- 
strument consisting of four parts, viz.: A certificate, a 
draft, an acceptance indorsed on the face of the draft, and 
a bond. The following is a true copy of this instrument, 
together with indorsements on each part thereof: 
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The plaintiff allegés nonperformance of the obligations 
contained in the written instrument, the failure of the de- 
fendant to perform the conditions of the bond, the bank- 
ruptcy of Drake, the failure to deliver the lumber as 
required, and the value of the lumber at.the time and place 
of delivery as to which default was made. 

The defendant’s answer admits substantially the general 
method of doing business of the parties involved, and ad- 
mits that it executed, as surety, the bond in suit; but “al- 
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leges that the certificate contract referred to in said bond 
was void for lack of mutuality as between Mountain Tim- 
ber Company and Standard Sesoning Society, and * * * 
was likewise void for lack of consideration, and that, the 
certificate being void, the bond was likewise void.” 

Issues were joined by the plaintiff and a trial to a jury 
resulted in a directed verdict for the plaintiff. From the 
order of the district court overruling its motion for judg- 
ment on the motion for a new trial, the defendant appeals. 

The evidence in the record is to be considered in the 
light of the following facts: 

It appears without dispute that Drake was a bankrupt, 
duly adjudged as such prior to the institution of this 
action; that the lumber was never delivered as required by 
the “certificate;’ and that the “trade acceptance” was 
wholly unpaid. 

All of the instrumentalities concerned were largely 
owned and substantially controlled by Robert Z. Drake. 
The Standard Bridge Company is merely a trade-name 
under which Mr. Drake was then carrying on his business 
of building bridges and selling bridge materials, particular- 
ly bridge lumber. Of necessity, Mr. Drake dealt generally 
with states, counties, or municipalities which had bridges 
to construct and maintain. The Standard Sesoning Society 
is also merely a trade-name under which Mr. Drake oper- 
ated a plant in Oregon for the processing and conditioning 
of green lumber for the market. He had patented the 
method of “processing” employed, and the lumber so cured, 
as is disclosed by the undisputed evidence, was tougher, 
lighter, and generally better for market than lumber not 
thus treated. The Mountain Timber Company is a Ne- 
braska corporation of which Mr. Drake was _ president, 
chief stockholder, and the owner of practically all of its 
$1,000,000 bond issue outstanding. It had formerly owned 
timber lands, and had been engaged in the lumbering and 
milling business, but for some time prior to the occurrences 
in suit it had discontinued these operations and restricted 
its business activities to the purchase and sale of lumber 
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from various producers thereof. The Sherman Brothers 
Lumber Company is an Oregon corporation, and was at 
one time an independent company operating a mill and 
doing a lumber business on the west coast. Prior to the 
dates here in question, stock control of this company had 
been secured by Drake through the agency of the Mountain 
Timber Company. The moneys employed in the purchase 
of its stock were furnished by Drake. All the lumber 
business of Mr. Drake, operating under trade-names—the 
Mountain Timber Company, and the Sherman Brothers 
Lumber Company—was carried on pursuant to Mr. Drake’s 
direction, and, it appears, under his unlimited and para- 
mount control. 

The evidence adduced in the case now being considered, 
and which is typical of the other cases now presented to 
this court, supports the following conclusions as to the 
facts which constitute the transaction here in suit: On or 
prior to June 9, 1931, Geary county, Kansas, contracted 
with Robert Z. Drake to purchase 24,000 feet of lumber at 
$37.50 per thousand, to be delivered f. 0. b. Junction City, 
Kansas, by November 11, 1981. The terms of this contract 
were then transmitted to the Mountain Timber Company, 
together with necessary funds, and that corporation pur- 
chased sufficient green lumber of proper kind and descrip- 
tion to fill this Geary county contract. Upon purchase, 
this lumber was delivered to the seasoning house at Cot- 
tage Grove, Oregon, then operated by Robert Z. Drake as 
sole proprietor. It was received, appropriated to the 
Geary county contract by marks affixed to each piece, and 
the “processing” commenced. On that day the instrument 
denominated “certificate,” already herein set forth, signed 
by Standard Sesoning Society, by Earl Jackson, Manager, 
was issued and delivered to the Mountain Timber Com- 
pany. It also appears that on June 9, 1931, a draft bear- 
ing that date, payable on November 11, 1931, in the 
amount of the Geary county sale, was drawn by the Moun- 
tain Timber Company on Sherman Brothers Lumber Com- 
pany, who also accepted same on the date of issuance. 
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This draft is denominated a “trade acceptance.” It re 
cites: ‘“‘The obligation of the acceptor of this bill arises 
out of the purchase of goods from the drawer.” These 
instruments were drawn on a single page blank form, the 
upper part being, when completed, the “certificate,” and 
the lower part the “trade acceptance;” all of .which is 
shown by the copies in this opinion set out. The completed 
instrument, together with the acceptance indorsed thereon, 
was delivered to the Mountain Timber Company. Where- 
upon on June 20, 1931, the Standard Sesoning Society, by 
Robert Z. Drake, proprietor, as principal, and the defend- 
ant, Massachusetts Bonding and Insurance Company, as 
surety, executed and delivered the bond in suit to the 
Mountain Timber Company. 

The important recitals and conditions of this bond are 
as follows: 

“Whereas said Principal has entered into a certain 
written contract of June 9, 1931, that it now holds and 
will process and deliver lumber order number 9659 f. 0. b. 
ears Junction City, Kansas, by November 11, 1931. 

“Now, therefore, the condition of the foregoing obliga- 
tion is such that if said Principal shall well, truly and 
faithfully comply with the terms, covenants and conditions 
of said contract, and shall pay all bills for labor and ma- 
terial required in such case, this bond shall be null and 
void, otherwise to be and remain in full force and effect.” 

This bond was thereupon physically attached to the 
“certificate” and “trade acceptance.” The “certificate” and 
“trade acceptance,” each indorsed by the Mountain Timber 
Company and the Standard Bridge Company, were then 
sold to the South Omaha State Bank which purchased in 
reliance upon the face of each instrument, including the 
bond. : 

The “trade acceptance” system is not a new scheme or 
method. In substance it prevails in England, France, and 
other countries. Such paper in England is known as a 
“bill”? Our bankers usually characterize it as a “draft;”’ 
while in Canada it is ordinarily termed a “trade paper.” 


a 
a 
ras) 

2, 
ty 
td 

v] 


WA WDNAYT.Aa r 
RASKA REPO ip L 


Luikart v. Massachusetts Bonding and Ins. Co. 


It existed in the United States prior to the Civil war, and 
while its use may have been largely eliminated by chang- 
ing conditions following the Civil war, legally it has never 
been a stranger to our jurisprudence. 

“A trade acceptance is a form of obligation revived in 
this country in recent years under the regulations of the 
federal reserve bank board.” Atterbury v. Bank of Wash- 
ington Heights, 241 N. Y. 281. 

sin passing, it may be noted that the federal reserve 
board has defined the term “trade acceptance” as “a draft 
or bill of exchange drawn by the seller on the purchaser of 
goods sold, and accepted by such purchaser.” Trade Ac- 
ceptances, R. H. Treman, p. 21. 

“The federal reserve board has defined a ‘banker’s ac- 
ceptance’ as ‘a draft or bill of exchange of which the ac- 
ceptor is a bank or trust company, or a firm, person, 
company or corporation engaged in the business of grant- 
ing bankers’ acceptance credits,’ arrangement having been 
made with the bank or other party to ‘accept,’ thus lending 
its credit, for which satisfactory seturity is given and a 
commission paid. The ‘bankers’ acceptance’ will be used 
in the handling of commodities, such as grain, cotton, 
copper, etc., and in other large transactions, but its use in 
financing ordinary domestic commercial transactions be- 
tween buyer and seller will be limited and comparatively 
infrequent as compared with the trade acceptance, and the 
consideration of its use, therefore, is not attempted here.” 
Trade Acceptances, R. H. Treman, p. 22. 

In this connection the custom of merchants, as deter- 
mined by the federal reserve board rulings, appears to be 
as follows: 

“A& draft drawn by a lumber corporation upon a sales 
corporation which it and a number of other lumber con- 
cerns have organized will, when accepted, become a trade 
acceptance, even though the selling corporation is a stock- 
holder of the sales corporation, provided the latter is or- 
ganized in good faith and not merely to act as an agent 
for the purpose of evading the law. (Opinion of Counsel, 
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Federal Reserve Bulletin, January, 1918, page 33.)” Trade 
Acceptances, R. H. Treman, p. 66. 

Further, “A bill of exchange drawn by the seller of goods 
and accepted by the purchaser of those goods is a trade 
acceptance, regardless of whether or not the purchaser 
intends to resell the goods or to use them for his own pur- 
pose. Therefore, a retail dealer may finance the sale of his 
goods to a retail customer by means of the trade accept- 
ance.” Trade Acceptances, R. H. Treman, p. 67. 

“Its purpose is to make the book account liquid and per- 
mit the seller to raise money on it before it is due under 
the terms of sale.” Levitt v. Johnstown Office Supply Co., 
108 Pa. Super. Ct. 76. 

In the instant case, we are dealing with an incident 
arising out of a form of transaction well known to indus- 
try, and which public policy evidenced by federal legisla- 
tion approves. In the present record fraud is neither al- 
leged nor established by the proof. 

The appellant challenges the validity of the “certificate” 
as void for lack of mutuality and lack of consideration, 
contending that, the ‘certificate’ being void, the bond is 
void. But the transaction before us amounts to a bail- 
ment. 

“It is of the very essence of a contract of bailment that 
it shall contemplate the return of the property bailed, 
either in the same, or in an altered, form; or its delivery 
to some third person, with the express or implied consent 
of the bailor.” 6 C. J. 1085. 

Here the green lumber received by the Standard Seson- 
ing Society is to be processed, and by the express terms of 
the certificate is to be delivered “free of all charges by 
November 11, 1931, f. o. b. Junction City, Kansas, to Moun- 
tain Timber Company of Omaha, Nebraska, or their or- 
der.” This brings the transaction squarely within the 
definition above quoted. See Sturm v. Boker, 150 U. S. 
312; General Motors Acceptance Corporation v. Hupfer, 
113 ‘Neb. 228; Holcomb & Hoke Mfg. Co.v. N. P. Dodge 
Co., 123 Neb. 142; Powder Co. v. Burkhardt, 97 U. 8. 110; 
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Sattler v. Hallock, 160 N. Y. 291; Ferry & Co. v. Forquer, 
61 Mont. 336, 29 A. L. R. 642; Stewart v. Stone, 127 N. Y. 
500. 

“Also, it may be observed that all contracts of bailment, 
whether the bailee’s services are rendered gratuitously, as 
in the case of a naked bailment and simple deposit, or for 
hire, are supported by a sufficiently good and legal con- 
sideration, which consists in the detriment occasioned to 
the bailor by his yielding up the present possession or, 
custody of the article bailed upon the faith of the engage- 
ment of the bailee to redeliver.” 3 R. C. L. 82, sec. 11. 
See, also, 6 C. J. 1106; Magdeburg v. Uthlein, 53 Wis. 165. 

In addition, the undisputed evidence is that the bailee 
was entitled, by agreement of parties, to receive 5 per cent. 
of the total amount realized from the sale of the lumber. 
This proof was admissible, the rule being that, where a 
written agreement contains no recital of consideration, it 
is competent to establish the actual or real consideration 
by parol evidence. See 22 C. J. 1166. 

“Even though the instrument does not state any con- 
sideration or set forth what the consideration is, parol 
evidence may be admitted to show that there was a con- 
sideration, and of what it consisted.” 22 C. J. 1169. See, 
also, Horn v. Hansen, 56 Minn. 48; Board of Trustees of 
Seventh Day Baptist Memorial Fund v. Saunders, 84 Wis. 
570; Goodman v. Smith, 94 Neb. 227; Hartman v. Lipovsky, 
122 Neb. 828. 

Under the circumstances of this bailment transaction, 
there being other consideration for the contract, mutuality 
of obligation was not essential. Elson & Co. v. Beselin & 
Son, 116 Neb. 729; 6 R. C. L. 686, sec. 93; Williston, Con- 
tracts, sec. 140. 

Therefore, it follows that the contract of bailment was 
an actual, valid, subsisting contract, and the certificate 
properly set forth the obligations which its terms imposed 
upon the bailee. 

Having been determined a valid instrument, the bail- 
ment contract, as evidenced by the certificate, construed 
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with the terms of the accepted draft and the bond, in the 
light of the surrounding circumstances, evidences the in- 
tent of all parties that the proceeds of the lumber covered 
thereby should stand as security to the “Mountain Timber 
Company of Omaha, Nebraska, or their order,” for the 
amount of the “trade acceptance.” 

It will be noted that both the accepted draft and the 
certificate (each physically attached to the bond) were 
properly indorsed by the Mountain Timber Company at the 
time of the sale and delivery thereof to the bank now 
represented by plaintiff. At this time ample consideration 
was paid therefor by the bank. This constituted, under 
the circumstances, a valid transfer to the purchasing bank 
of all the rights vested in the Mountain Timber Company 
by the terms of the four instruments which, together, then 
constituted the so-called “trade acceptance.” See, Small. 
v. Smith, 120 Minn. 118; Sheldon v. Padgett, 144 Minn. 
141; Curtis v. Zutavern, 67 Neb. 188; 5 C. J. 905. 

“In the absence of any stipulation or provision in the 
contract of assignment concerning the securities or other 
incidents, an unqualified assignment of a chose in action 
carries with it, as incident to the chose, all securities and. 
liens held by the assignor as collateral to the claim, and 
all rights incidental thereto. * * * Whatever is necessary 
to make the assignment effectual will pass as an incident 
of the thing assigned.” 5 C. J. 948. 

“Tt is a general rule that, in the absence of an agree- 
ment to the contrary, the assignee for value of a note, bill, 
judgment, decree or other evidence of indebtedness, for the 
payment of which the assignor holds collateral security, is 
in equity entitled, by virtue of the assignment to him of the 
principal obligation or evidence of indebtedness, to the 
collateral as such, although not named in the instrument 
of assignment, and regardless of his knowledge or lack of 
knowledge of the existence of such collateral.” Edwards 
v. Bay State Gas Co., 184 Fed. 979. 

“The assignment of a debt ordinarily carries with it all 
liens, and every remedy or security that could have been 
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used, or made available, by the assignor as a means of in- 
demnity or payment, although they are not specifically 
named in the instrument of assignment, and although the 
assignment is not by any instrument in writing. In the 
absence of any provision to the contrary, the unqualified 
assignment of a chose in action vests in the assignee an 
equitable title to all such securities and rights as are in- 
cidental to the subject-matter of the assignment; and he 
may enforce them although the assignee at the time was 
ignorant of their existence.” 2 R. C. L. 683, sec. 43. See, 
also, Gibson v. Stevens, 8 How. (U. S.) 383; Williston, 
Sales (2d ed.) 988; Heisen v. Smith, 188 Cal. 216; Nation- 
al Market Co. v. Maryland Casualty Co., 100 Wash. 370; 
Frerking v. Thomas, 64 Neb. 1938; Vold, Sales, 330, 333. 

The bond in suit includes the following, as part of its 
recitals: “Whereas said Principal has entered into a cer- 
tain written contract of June 9, 1931, that it now holds 
and will process and deliver lumber order number 9659 
f. o. b. cars, Junction City, Kansas, by November 11, 1931.” 
This refers to the bailment certificate. One of the condi- 
tions set forth in the bond is that the “Principal shall well, 
truly and faithfully comply with the terms, covenants and 
conditions of said contract.” 

“It may be stated generally that, where a bond and an- 
other contract or instrument relate to and form one and 
‘the same transaction, or thé bond refers to such other in- 
strument or is conditioned for the performance of specific 
agreements set forth therein, such instrument with all its 
stipulations, limitations, or restrictions becomes a part of 
the bond, and the two should be read together and con- 
strued as a whole. * * * Thus a bond given by a contractor 
should be construed in connection with the contract or un- 
dertaking it is intended to secure.” 9 C. J. 36.. See, also, 
‘O’Shea v. North American Hotel Co., 109 Neb. 317; 28 C. J. 
933 ; Nye-Schneider-Fowler Co. v. Roeser, 103 Neb. 614. 

“Bonds guaranteeing the contracts of third persons, 
given by paid surety companies to indemnify the owners of 
property against loss from the failure of contractors to 
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perform the conditions of building or other similar con- 
tracts, are essentially contracts of insurance, although they 
may resemble in form contracts of suretyship, since such 
corporations are in effect insurers, and the strict rules 
peculiar to contracts of suretyship do not apply in deter- 
mining their rights and liabilities; rather, the rules of 
liberal construction and of construction against insurer, if 
an ambiguity exists, does apply.” 5 Couch, Cyclopedia of 
Insurance Law, p. 4262. See, also, 12 A. L. R. 382, note; 
Royal Indemnity Co. v. Northern Ohio Granite & Stone Co., 
100 Ohio St. 373; Maryland Casualty Co. v. Fowler, 31 
Fed. (2d) 881; West v. Detroit Fidelity & Surety Co., 118 
Neb. 544; 77 A. L. R. 42, note; Ford Hospital v. Fidelity 
& Casualty Co., 106 Neb. 311; O’Shea v. North American 
Hotel Co., 109 Neb. 317. 

Lord Mansfield early declared: “Every underwriter is 
presumed to be acquainted with the practice of the trade 
he insures, and * * * if he does not know it, he ought to 
inform himself.” Noble v. Kennoway, 2 Doug. (Eng.) 518, 
quoted with approval in Hearne v. Marine Ins. Co., 20 
Wall. (U.S.) 488. And a court of high standing has added 
to the principle, thus early declared, that such insurer is 
presumed to have drawn its contract to cover the needs of 
the parties. Park Saddle Horse Co. v. Royal Indemnity 
Co., 81 Mont. 99. 

But, construed in the light of the principles of construc- 
tion announced, the bond fully and completely covers the 
requirement of the “certificate” that the lumber shall be 
delivered as specified to the ‘Mountain Timber Company, 
of Omaha, Nebraska, or their order.” It follows, there- 
fore, that the defendant is liable to the person designated 
to receive the lumber by the Mountain Timber Company. 
The sale, indorsement, and delivery by that company of 
the instruments in suit to the bank is an ample authority 
entitling it or its representative to enforce the right of ac- 
tion against the defendant for a failure to perform the 
conditions thereof. Forburger Stone Co. v. Lion Bonding 
& Surety Co., 1038 Neb. 202; Satlling v. Morrell, 97 Neb. 
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454; Fowler v. Doran, 123 Neb. 37; O’Shea v. North Am- 
erican Hotel Co., 109 Neb. 317; Hartford Accident & In- 
demnity Co. v. Board of Education, 15 Fed. (2d) 317; 
Maryland Casualty Co. v. Fowler, 31 Fed. (2d) 881; Ideal 
Brick Co. v. Gentry, 191 N. Car. 6386; Daughtry v. Mary- 
land Casualty Co., 48 Fed. (2d) 786; Clinton Bridge Works 
v. Kingsley, 188 Ia. 218; Royal Indemnity Co. v. Northern 
Ohio Granite & Stone Co., 100 Ohio St. 373; Rentschler v. 
Missouri P. R. Co., 126 Neb. 498. 

So, also, if a bond is given to guarantee the performance 
of a contract, the holder of the bond has an immediate 
direct cause of action thereon without first exhausting his 
remedies against the parties liable on the contract. Home 
Savings Bank v. Shallenberger, 95 Neb. 593; 50 C. J. 74; 
Klatte v. Franklin State Bank, 211 Wis. 613; Federal 
Surety Co. v. Basin Construction Co., 91 Mont. 114. 

It thus appears that plaintiff’s petition sets forth a 
proper cause of action which the evidence introduced fully 
sustains, and which, as to amount of recovery, is amply 
supported by uncontradicted competent evidence in the 
record. Therefore, the judgment of the trial court was 
correct, and it is 

AFFIRMED. 


DARLENE M. STUDLEY, APPELLANT, V. RUSSELL A. STUDLEY, 
APPELLEE. 


FILED OCTOBER 29, 1935. No. 29352. 


1. Criminal Law: SENTENCE. A sentence to the reformatory for 
women at York, Nebraska, as created by chapter 238, Laws 
1919, is a sentence to imprisonment in a “prison, jail or house 
of correction,’ within the meaning of section 42-301, Comp. St. 
1929. 


: A pe nenee of “not less than one year nor 
more than ten years,” made under the provisions of the inde- 
terminate sentence law of this state, is a definite sentence for 
the maximum term thereof. : 
8. Divorce: CULPABILITY OF PETITIONER. “A court of equity will 
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not grant a divorce to one whose conduct has been such as to 
furnish sufficient grounds for divorce, even if the conduct of 
the other party has been grossly more culpable. In such case 
the court will deny relief to either.” Peyton v. Peyton, 97 Neb. 
663. 


APPEAL from the district court for Wayne county: 
DE WITT C. CHASE, JUDGE. Affirmed. 


Harry E. Siman, for appellant. 
Troyer & Pardee, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

Appellant filed her petition for a divorce in the district 
court for Wayne county on September 26, 1933, wherein 
she alleged as ground therefor that the appellee had been 
convicted of a felony under the laws of Nebraska on July 
8, 1980, and had been sentenced to a term in the peniten- 
tiary exceeding three years. There is no dispute that these 
allegations constitute a ground for divorce under the pro- 
visions of section 42-801, Comp. St. 1929. Appellee alleged 
as a defense that on March 4, 1931, the appellant was con- 
victed of a felony under the laws of Nebraska and was sen- 
tenced to serve a term in the reformatory for women at 
York, Nebraska, of not less than one year nor more than 
ten years, and that said felony was committed in connec- 
tion with the same transaction for which the appellee was 
sentenced. The answer also shows that appellant served 
eighteen months of the sentence in the reformatory at 
York. To the answer the appellant filed a general de- 
murrer which was overruled. The appellant elected to 
stand on her demurrer and the trial court entered a judg- 
ment dismissing the action. From the judgment thus en- 
tered the appellant appeals. 

The question for determination is whether the allega- 
tions of the answer are sufficient to constitute a defense. 
Section 42-301, Comp. St. 1929, provides in part as fol- 
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lows: “A divorce from the bonds of matrimony may be 
decreed by the district court of the county where the par- 
ties, or one of them, reside, on application by the petition 
of the aggrieved party in either of the following cases: 
* * * Third. When one of the parties has been sentenced 
to imprisonment in any prison, jail or house of correction 
for three years or more.” The record discloses that ap- 
pellant was sentenced to serve not less than one year nor 
more than ten years in the reformatory for women at 
York. At the time appellant was sentenced to the re- 
formatory for women, section 83-1403, Comp. St. 1929, 
provided: “A female of fifteen years of age and upwards 
convicted by any court or magistrate * * * or convicted 
of any felony * * * may within the discretion of the courts 
or magistrates and compatible and in accord with the 
indeterminate sentence law of this state, be sentenced and 
committed to the Nebraska reformatory for women, to be 
there confined under the provisions of law relating thereto, 
but subject to removal to the penitentiary, in cases of 
felony, as hereinafter provided. * * * The board of control 
may cause to be removed to the penitentiary any prisoner 
in said reformatory, convicted of felony and appearing to 
be incorrigible.” . 

It will be noted that, under our statute as it then ex- 
isted, a woman who had been convicted of a felony could 
be sentenced to the state penitentiary or to the reformatory 
for women at York. If she was sentenced to the reforma- 
tory, power was granted to the board of control to remove 
her to the penitentiary if she became incorrigible. It was 
also necessary that a sentence to the reformatory for wom- 
en be in accordance with the indeterminate sentence law 
of this state, which applies only to certain classes of per- 
sons convicted of felonies and sentenced to the peniten- 
tiary. Comp. St. 1929, sec. 29-2620. Clearly, in our 
opinion, a sentence to serve a term in the reformatory for 
women must be regarded as a penalty and punishment for 
the crime of which the party committing it has been con- 
victed. Such a sentence therefore is a sentence to im- 
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prisonment in a “prison, jail or house of correction,” with- 
in the meaning’of section 42-301, Comp. St. 1929. 

The appellant also contends that a sentence of “not less 
than one year nor more than ten years” is not a sentence 
for three years or more as required by section 42-301, 
Comp. St. 1929, to be a ground for divorce. We hold to 
the contrary. In People v. Warden of Sing Sing Prison, 
78 N. Y. Supp. 907, the court said: “A sentence under 
Pen. Code, section 687a, providing for indeterminate sen- 
tences, is not void for the uncertainty of the duration of 
the term, as the sentence is a definite one, for the maximum 
duration of such term.” In People v. Lasch, 202 N. Y. 
Supp. 416, the court said: “The relator having been com- 
mitted to the reformatory under an indeterminate sen- 
tence, the maximum for the crime of grand larceny, sec- 
ond degree, being five years, the sentence is a definite one 
for the maximum term * * * which has not expired.” We 
are therefore driven to the conclusion that the sentence 
pleaded in the answer was one for three years or more. 

The appellant further contends that, even if the allega- 
tions of the answer stated a recriminatory defense, the 
rule of comparative rectitude would apply. Granting, for 
the sake of argument, that the rule of comparative recti- 
tude was available in this state, yet it could avail nothing 
in the case at bar for the reason that it is alleged, and 
stands admitted by the demurrer, that the conviction and 
sentence for crime pleaded in the answer grew out of the 
same transaction as the conviction and sentence charged 
in the petition. It would appear therefore that each would 
have equal standing if the comparative rectitude of the 
parties was to be measured. 

This court has held, however, that if the conduct of both 
parties to a divorce action has been such as to furnish 
grounds for a divorce, neither is entitled thereto although 
the conduct of one has been grossly more culpable than the 
other. In Wilson v. Wilson, 89 Neb. 749, quoting from 
Nagel v. Nagel, 12 Mo. 53, this court said: “Upon an appli- 
cation for a divorce, where both parties are found guilty 
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of any of the enumerated offenses for which a divorce may 
be granted, the court should dismiss the bill.” In Goings 
v. Goings, 90 Neb. 148, this court held: “In an action for a 
divorce, where an answer and cross-petition of recrimi- 
nation is filed by which a divorce is sought by the defend- 
ant, if it be shown by the evidence that neither party is 
blameless, and the decree of the district court denied a 
divorce to either, dismissing both the petition and cross- 
petition, the decree will to that extent be affirmed.” Also, 
in the case of Peyton v. Peyton, 97 Neb. 663, we have held: 
“A court of equity will not grant a divorce to one whose 
conduct has been such as to furnish sufficient grounds for 
divorce, even if the conduct of the other party has been 
grossly more culpable. In such case the court will deny 
relief to either.” 

We conclude, therefore, that the recriminatory matters 
pleaded in appellee’s answer state a defense and that the 
demurrer thereto was properly overruled. We have care- 
fully examined other alleged errors and find that they are 
without merit. 

The judgment of the district court is 

AFFIRMED. 


ALVIN A. BINGAMAN, APPELLEE, V. SECURITIES INVESTMENT 
CORPORATION, APPELLANT. 


FILED OCTOBER 29, 1985. No. 29354. 


Contracts. In a suit based upon a conditional promise to pay, the 
burden of proof is on the plaintiff to show that every condition 
precedent has been complied with before a recovery can be had 
thereon. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Francis P. Matthews and William P. Kelley, for appel- 
lant. 


Harry Silverman, contra. 
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Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

In this case the appellee, Alvin A. Bingaman, brought 
suit against the appellant, Securities Investment Corpora- 
tion, to recover a judgment on 45 credit reserve certif- 
icates executed by appellant and delivered by it to the 
appellee. The jury returned a verdict against appellant 
for $580.35, the. amount of the certificates, with interest. 
From the overruling of its motion for a new trial, appel- 
lant brings the case to this court for review. 

The appellant admits the execution and delivery of the 
certificates and alleges that they have all been paid or 
credited in full on other indebtedness of the appellee. 
The reply was a general denial. Appellant assigns as 
error the overruling of its motion for a directed verdict, 
and the additional assignment that the verdict of the jury 
is not sustained by the evidence. 

Appellee was a dealer in automobiles and the’ appellant 
was engaged in the automobile finance business. Appellee 
entered into a written agreement with the appellant where- 
by the appellant was to purchase certain notes and mort- 
gages received by appellee from the buyers of automobiles 
purchased from him. Appellee agreed also to repurchase 
any or all motor vehicles repossessed by appellant for 
failure to make instalment payments due, on their delivery 
at his place of business within 120 days after the pur- 
chaser’s default. It was also agreed that appellant should 
retain an amount equal to 4 per cent. of the purchase price 
of any and all notes purchased, which amounts were to be 
evidenced by nonnegotiable credit reserve certificates to be 
executed and delivered to appellee. Such certificates were 
to be redeemed in cash upon payment of the note and mort- 
gage in full by the owner of the motor vehicle upon which 
the certificate was issued and subject to a right of set-off 
against any other indebtedness that was due appellant by 
the appellee. Appellant contends that appellee failed to 
prove as a condition precedent that the notes and mort- 
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gages, sold to appellant on the motor vehicles described in 
the certificates, were paid in full and that appellant was 
therefore entitled to a directed verdict. 

The suit at bar was one at law to recover on the credit 
reserve certificates. Each certificate provided by its own 
terms that it was payable on condition that all notes had 
been paid by the purchaser of the motor vehicle described 
in the certificate that had been made payable to the dealer 
and indorsed to the Securities Investment Corporation. 
The evidence of appellee does not show that the notes de- 
scribed in the certificate were paid in full. The question 
is whether the failure to show a compliance with the con- 
dition mentioned would entitle appellant to a directed 
verdict. 

The general rule is that the burden rests on the plaintiff 
to show the fulfilment of a condition precedent to his right 
of recovery. 13 C. J. 764. In the case of Valley Meat Co. 
v. Stanger, 47 Idaho, 692, the court, in a case involving the 
same proposition, said: ‘Where contract for sale of cattle 
with provision for repurchase authorized buyer to retain 
unpaid portion in case of seller’s failure to repurchase, 
with further provision that seller was not required to re- 
purchase cattle that were not fat, seller in subsequent 
action to recover amount retained had burden of proving 
that cattle were not fat so as.to justify refusal to repur- 
chase.” 

In the case of Kinnison Bros. v. Steger, 11S. W. (2d) 
(Tex. Civ. App.) 527, the court said: “It is believed that 
the memorandum by its terms specified that payment was 
to depend on the contingency or condition of John P. 
Steger’s receiving the money from the Baptist Church with 
which to pay appellants. The circumstances under which 
it was given emphasize that purpose and meaning of the 
memorandum. * * * The fulfilment of the condition became 
a prerequisite to liability on this new promise sued on, and 
the burden of proof was upon appellants to establish the 
happening of the events upon which the condition was 
based.” 
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Also, in the case of Lamar v. King, 168 Ala. 285, the 
court held: “Where in connection with the common counts 
plaintiff also sought to recover on a special contract to pay 
$1,000 upon performance of services with a certain result, 
the date of payment to be fixed by a certain event, in order 
to recover the plaintiff was bound to show that everything 
had been done and every event had happened on which 
payment was conditioned.” See, also, Bryan v. Capital 
Trust & Savings Bank, 144 Minn. 434. 

In the case before us, payment in full of the notes de- 
scribed in the certificate was a condition precedent to a re- 
covery in a suit based on the certificate. If the notes were 
not paid, appellee could not recover. Appellee was the 
moving party and had the burden of proving the facts 
necessary to a recovery. One of the facts necessary to be 
proved was that the notes described in the certificate were 
paid. This the appellee failed to do. The trial court should 
have directed a verdict against him. 

Appellee contends for the rule that, where the subject- 
matter of an allegation is such as to be peculiarly within 
the knowledge of the adverse party, the burden is on him 
to give evidence respecting it. We do not concur in this 
view where the suit is brought upon a conditional promise 
to pay. In the case of Strauss v. United Telegram Co., 164 
Mass. 130, cited by appellee in his brief, the court dis- 
tinguished the rule governing suits on conditional promises 
from those containing absolute promises to pay with a 

‘condition subsequent attached, in the following language: 
“If the bonds in question had contained simply a promise 
to pay interest out of the income earned, it may be con- 
ceded that the promise would be merely conditional, and 
the burden would be on the plaintiff to show that sufficient 

_income had been earned to warrant the payment of in- 

terest. Corcoran v. Chesapeake & Ohio Canal Co., 1 Mac- 

Arthur (D. C.) 358. But the bonds in question contain an 

absolute promise to pay interest on certain days specified. 

The words which follow, ‘Said interest shall be cumulative, 

and if any of the payments cannot be made on the dates 
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named all interest due shall be paid as soon thereafter as 
sufficient money has been earned to enable the company to 
do so,’ may afford a defense to the company, if it can show 
that income has not been earned, but cannot be regarded 
as constituting the earning of income a condition prece- 
dent to the maintaining of an action, or as imposing the 
burden of proof upon the holder of a bond.” 

The general rule in the case of a condition subsequent, 
the happening of which is to defeat the cause of action, is 
that the burden of proof rests upon the defendant to show 
the fulfilment of the condition. Such is the holding of the 
court in the case last above cited. Other cases cited by the 
appellee contain the same distinction and can have no ap- 
plication in a case where a condition precedent is involved. 
The contention of appellee is without merit under the state 
of facts existing in the case at bar. 

REVERSED. 


JOHN F. WHEELER ET AL., APPELLEES, V. EDWARD V. BOILER 
ET AL., APPELLANTS. 
FILED NOVEMBER 8, 1985. No. 29344. 


1. Appeal. In the absence of a bill of exceptions, this court will 
determine only whether the pleadings sustain the judgment 
rendered thereon. 

2. Record examined and judgment affirmed. 


APPEAL from the district court for Douglas county: 
WILLIAM G. HASTINGS, JUDGE. Affirmed. 


Fred W. Anheuser, for appellants. 


Dorsey, Baldrige & Chew, Edward Sklenicka and Ellery 
H. Westerfield, contra. 


Heard before Goss, C. J., ROSE, GOOD, KBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 
Defendants appeal from the order of the district court 
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refusing to allow a moratorium stay and striking from the 
files the written request for stay, under House Roll No. 
600, chapter 65, Laws of Nebraska 1933 (Comp. St. Supp. 
1938, sec. 20-21,159). 

Appellants brought up only the transcript. There is no 
bill of exceptions. 

The petition attaches a copy of the contract. From. it 
we learn that on November 5, 1980, defendants agreed to 
buy, and plaintiffs agreed to sell and convey when the pur- 
chase price of $8,250 was paid, certain described lots. 
$2,000 was paid down and defendants agreed to pay $500 
on or before January 1, 1932, and each January Ist there- 
after, to pay interest at 6 per cent. semiannually each May 
5 and November 5, beginning in 1931, and to pay all taxes, 
after the county taxes of 1930, when due. The contract 
provided for forfeiture of all amounts paid and for termi- 
nation of the right of possession upon failure of the pur- 
chasers to keep their part of the agreement. 

The petition, filed February 25, 1933, alleged failure to 
pay anything due on the contract after the payment of the 
$500 due January 1, 1932, alleged failure to pay any in- 
terest after May 5, 1932, alleged failure to pay the 1932 
city taxes which became delinquent July 1, 1932, as well 
as certain instalments of special taxes. Plaintiffs prayed 
strict foreclosure and a decree for possession and for a 
writ of assistance. . 

Defendants did not answer but defaulted. The decree 
entered May 17, 1933, found due plaintiffs from defendants 
$6,114.87, with interest at 6 per cent.; found plaintiffs en- 
titled to a decree of strict foreclosure; ordered defendants 
to pay said sum on or before February 16, 1934, and de- 
creed that if defendants failed to pay said sum, with in- 
terest and costs, they would be forever barred from all 
interest in the property and should be removed by the 
sheriff. 

May 26, 1933, defendants filed a written request for 
nine-months’ stay (which was evidently respected) ; and 
on March 138, 1934, defendant Edward V. Boiler filed a re- 
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quest for a stay under the 1933 moratorium. On April 27, 
1934, the court sustained the motion of plaintiffs to strike 
the last named stay and defendants appealed. 

Section 1 of House Roll No. 600, chapter 65, Laws 1933 
(Comp. St. Supp. 19338, sec. 20-21,159), requires the mora- 
torium to be allowed in foreclosures of land contracts 
“unless upon hearing on said application, good cause is 
shown to the contrary.” No bill of exceptions having been 
brought up, we cannot discover what transpired on the 
hearing of the application for the moratorium. 

In the absence of a bill of exceptions, this court will de- 
termine only whether the pleadings sustain the judgment 
rendered thereon. Troyer Furniture Co. v. Orchard & 
Wilhelm Co., 121 Neb. 301; Gaines v. Warrick, 113 Neb. 
235. 

The pleadings and transcript sustain the judgment of the 
district court. It is 

AFFIRMED. 

CARTER, J., dissenting. 

This action involves the foreclosure of a contract to pur- 
chase real estate. The appellants filed an application for 
a moratory stay under the provisions of section 20-21,159, 
Comp. St. Supp. 1933. Appellees filed a motion to strike 
the application for the reason that the foreclosure was 
fully terminated at the time it was filed and that it was 
therefore filed too late. After arguments were heard, the 
trial court sustained the motion to strike the application 
and denied the stay. From this order appellants prose- 
cuted the appeal now before the court. The record con- 
clusively shows that the trial court decided the issue below 
on the motion to strike the application. I do not know of 
any procedure that requires the filing of a bill of excep- 
tions in this court to secure a review of such an order. 
The matter having been determined below on a motion to 
strike the application from the files, there is no evidence to 
incorporate into a bill of exceptions. Neither does the 
transcript filed in this court show or infer that there was 
any evidence taken. In my judgment the majority opinion 
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decides the appeal on a point foreign to this case. The 
appeal should be decided on the point of law that was be- 
fore the district court. I therefore dissent. 


ARCHIE ROBERTS, APPELLEE, V. LEO KUBIK ET AL., APPEL- 
LANTS. 


FILED NOVEMBER 8, 1935. No. 29355. 


1. Appeal: HEARSAY EVIDENCE. Testimony of a doctor, reciting 
a history of injury given witness by plaintiff, held not to have 
been prejudicially erroneous, where other and primary testi- 
mony covered the facts given in the history and where no in- 
struction relating to the admission was requested. 

2. Trial: INsTRucTIONS. ‘Where the issues of fact raised by the 
pleadings are correctly stated to the jury, the failure to give 
an instruction defining plaintiff’s theory of the case is not an 
error in a record failing to disclose the tender of a proper 
instruction of that kind.” Prairie Life Ins. Co. v. Heptonstall, 
105 Neb. 829. 

8. Remittitur of part of judgment ordered restored. 


APPEAL from the district court for Douglas county: 
ARTHUR C. THOMSEN, JUDGE. Affirmed as modified. 


Wiliam N. Jamieson and Joseph E. Strawn, for appel- 
lants. 


Paul I. Manhart, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

This is an action for damages for negligence in driving 
an automobile against plaintiff. Plaintiff had a verdict 
and judgment for $2,250. The court ordered a remittitur 
of $600 which was made and defendants appealed. Plain- 
tiff cross-appealed to secure a restoration of the amount 
remitted. 

There was competent evidence that defendant, Leo 
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Kubik, was driving his mother’s car with permission, 
stopped it at the curb, leaving the engine running, came up 
on the sidewalk where Archie Roberts was and engaged in 
an altercation with him; that, at the instance of Kubik, 
his companion, Siedlik, held Roberts on the sidewalk, with 
a gun leveled at him, while Kubik returned to his car, 
drove it over the curb and parking and struck Roberts, 
standing in the middle of a six-foot brick sidewalk. He 
then reversed his car and drove away. The blow of the car 
knocked Roberts down. He fell on the walk, striking his 
head thereon, breaking his jaw and doing other damage to 
him. The evidence was sufficient to justify a verdict for, 
plaintiff and sufficient, without reciting it, to warrant the 
jury in the conclusion that Tillie Kubik, the owner of the 
car, was liable for the negligent act committed by her son. 

It is true that there was evidence that Roberts, who was 
an amateur boxer, had been knocked out in a contest a few 
weeks earlier; that Siedlik had struck him on the jaw 
when the altercation took place on the sidewalk; and that 
defendants’ evidence tends to show that the impact of the 
automobile did not knock Roberts to the sidewalk. The 
answer to this is that the jury believed the testimony on 
behalf of plaintiff. 

Error is claimed because of the testimony of Doctor 
Nolan, who examined plaintiff shortly before the trial. 
The doctor obtained from plaintiff a brief history of the 
manner in which plaintiff claimed he had been injured and 
then made a rather complete physical examination of plain- 
tiff, including an examination of X-rays. The witness was 
permitted to recite the history given him and then pro- 
ceeded to testify as to what he discovered in the physical 
condition of plaintiff's jaw, muscles, nerves, and the like. 
The recital of the history was objected to as well as the 
expressions of opinion by the doctor from time to time as 
to what he found concerning the physical condition of the 
patient. The court overruled the objections to the recital 
of the history, expressly stating in the presence of the jury 
that the history “isn’t intended to be proof of the facts 
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given in the history. It isn’t evidence at all and nobody 
would accept it as evidence of the facts stated.” No in- 
struction was requested by defendant relating to the ad- 
mission of this testimony. The facts of history, as recited 
by the doctor, were given as primary evidence by wit- 
nesses for plaintiff and were particularly covered by the 
testimony of plaintiff who testified to every fact recited 
by the doctor. We find no prejudicial error in this point. 

Appellant Tillie Kubik now argues that the judgment 
should be reversed as to her because she could not be held 
liable for the “malicious tort” of her son. The petition on 
which the cause was tried was based upon simple negli- 
gence. The answer of Tillie Kubik was a general denial. 
The case was tried on this theory. The court instructed 
the jury upon the conventional points of negligence. Tillie 
Kubik requested no instruction upon the question now pre- 
sented. Indeed, she requested no instructions whatever. 
We think the point now suggested comes too late to be con- 
sidered. ‘‘Where the issues of fact raised by the pleadings 
are correctly stated to the jury, the failure to give an in- 
struction defining plaintiff’s theory of the case is not an 
error in a record failing to disclose the tender of a proper 
instruction of that kind.” Prairie Life Ins. Co. v. Hepton- 
stall, 105 Neb. 829. 

By the cross-appeal plaintiff asks to have the amount 
remitted from the judgment restored. Plaintiff received a 
severe fracture of the lower jaw. It is much more serious 
than a fracture of the upper jaw, which is fixed to other 
bones of the head. The jaw was put ina cast and he was 
under the care of a doctor for several weeks. His more 
or less promising career as a boxer was ended by the in- 
jury because the jaw is liable to refracture in such a 
violent business. He suffered great pain and discomfort 
for weeks. There was evidence that the adjacent nerves 
were and are still affected. No good reason was assigned 
by the trial court for requiring the remittitur as a condi- 
tion for affirming the reduced judgment. We are of the 
opinion that the remittitur ought to be restored so that the 
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judgment will be for the $2,250 as fixed by the verdict of 
the jury. The judgment of the district court is generally 
affirmed, with directions to allow judgment for plaintiff for 
$2,250, as originally entered by the trial court. 

AFFIRMED AS MODIFIED. 

CARTER, J., dissenting. 

In my judgment, the statement of facts contained in the 
majority opinion shows that the defendant, Leo Kubik, 
and his companion, Alex Siedlik, were engaged in a feloni- 
ous assault upon the plaintiff at the time the injuries com- 
plained of were inflicted. The record shows that Leo 
Kubik is the son of Tillie Kubik and that he was driving 
his mother’s car with her permission. I agree that, under 
the family purpose rule, Tillie Kubik is liable for the neg- 
ligence of Leo Kubik in driving the car. She is not liable, 
however, for personal injuries inflicted by Leo Kubik while 
he is engaged in the commission of a criminal assault upon 
another, even though the family purpose car is one of the 
instrumentalities used in committing the offense. The 
facts of this case, as reflected by the majority opinion, do 
not disclose any negligence on the part of Leo Kubik that 
can be imputed to Tillie Kubik by virtue of her ownership 
of the car. In the court below, Tillie Kubik put the matter 
of negligence at issue by a general denial. At the close of 
plaintiff's case she moved for a directed verdict which 
should have been sustained. She preserved the error in 
her motion for a new trial, which is all that is required to 
secure a review in this court. I feel that the judgment 
against Tillie Kubik is not supported by the evidence and 
that it is affirmatively shown that the use of the car in the 
case at bar was clearly outside the scope of the family 
purpose doctrine. I therefore dissent. 
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EARL F. TRIPLETT, APPELLEE, V. WESTERN PUBLIC SERVICE 
COMPANY: HENNINGSON ENGINEERING COMPANY, APPEL- 
LANT. 


FILED NOVEMBER 8, 1935. No. 29221. 


1. Trial: OBJECTION TO EvIDENcE. “Where an objection to the 
introduction of evidence is once made and overruled, it is not 
necessary to repeat the objection to further testimony of the 
same nature by the same witness in order to save error, if any, 
in the ruling of the court whereby such testimony was re- 
ceived.” Zediker v. State, 114 Neb. 292. See Comp. St. 1929, 
sec. 20-1141. : 

2. Negligence: APPEAL: HEARSAY EVIDENCE. In an action to 
recover damages caused by a prairie fire alleged to have been 
negligently started by employees of defendant, hearsay testi- 
mony as to the origin of the fire, when remote as to time and 
place, held not admissible in evidence over a proper objection 
and prejudicially erroneous. 


APPEAL from the district court for Thomas county: 
EDWIN P. CLEMENTS, JUDGE. Reversed. 


Kennedy, Holland & De Lacy, Evans & Doyle and Ralph 
E. Svoboda, for appellant. 


Hamer & Tye, contra. 


Heard before Goss, C. J., ROSE, GOoD, EBERLYy, Day, 
PAINE and CARTER, JJ. 


ROsE, J. 

This is an action to recover damages caused by a prairie 
fire which burned over a large tract of hay land owned by 
Earl F. Triplett, plaintiff, in Thomas county. The West- 
ern Public Service Company and the Henningson Engineer- 
ing Company were defendants. In the petition it was 
alleged that on March 9, 1930, the latter, as employee of 
the former, was engaged in constructing a pole and wire 
line to conduct electric current from Seneca to Dunning 
and that employees of the engineering company negligently 
threw burning matches and cigarettes in dry grass and thus 
started the fire. General denials were among the defenses 
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pleaded. The action was dismissed as to the Western 
Public Service Company, defendant. Upon a trial of the 
cause the jury rendered, in favor of plaintiff, a verdict for 
$807.34. From a judgment thereon the Henningson En- 
gineering Company, the other defendant, appealed. 

On appeal the record was reviewed and the judgment 
was affirmed for the reasons stated in an opinion reported 
in Triplett v. Western Public Service Co., 128 Neb. 8385. 
On motion for a rehearing a second argument was re- 
quested by the court and the appeal was again taken under 
advisement after elaborate rearguments on both sides. 

A ruling of the trial court in admitting testimony calls 
for reconsideration. The cause of the fire was a vital 
issue. In the course of the trial below, John Crawford, a 
ranchman, was a witness who testified to a conversation 
between himself and F. C. Rasmussen, construction fore- 
man for Henningson Engineering Company. Crawford 
was asked, concerning the conversation: “Anything said 
as to the origin of the fire, as to how it started?’ and 
answered, referring to Rasmussen and two boys who were 
employees under him: “He said one of the boys had started 
a fire.” . This answer was the only direct evidence as to 
how the fire was started. In the former opinion it was 
said: “No objection was made by the defendant’s counsel 
to this particular question, and no motion was made to 
strike out the answer.” Triplett v. Western Public Service 
Co., 128 Neb. 835. While what was thus said in the for- 
mer opinion is strictly true, reasons for considering the 
inadmissibility of the evidence quoted from Crawford's 
testimony were vigorously presented at the bar on reargu- 
ment. Preceding this testimony on the same page of the 
record, Crawford was asked in regard to the identical con- 
versation: ‘‘What was the conversation, John?’ To this 
question the following objection was made: “Objected to 
as not binding upon the defendants, incompetent, irrele- 
vant, immaterial, hearsay and no part of the res gestz.” 
The objection was overruled. The question applied to the 
identical conversation to which the question and answer 
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relating to the origin of the fire applied. Both questions 
called for testimony of the same nature. To the first 
question there was a proper objection. A statute provides: 

“Where an objection has once been made to the admis- 
sion of testimony and overruled by the court, it shall be 
unnecessary to repeat the same objection to further testi- 
mony of the same nature by the same witness in order to 
save the error, if any, in the ruling of the court whereby 
such testimony was received.” Comp. St. 1929, sec. 20- 
1141. 

The rule under the statute has been stated as follows: 

“Where an objection to the introduction of evidence is 
once made and overruled, it is not necessary to repeat the 
objection to further testimony of the same nature by the 
same witness in order to save error, if any, in the ruling 
of the court whereby such testimony was received.” 
Zediker v. State, 114 Neb. 292. 

In view of the statute and the precedent cited, there does 
not seem to be any escape from the conclusion that the 
record presents for review the ruling admitting Crawford’s 
testimony as to the origin of the fire. Rasmussen was not 
at the scene of the fire when it started, nor for some time 
afterwards. What he said to Crawford, therefore, was not 
admissible as res gest#. It was too remote in time and 
place. If Rasmussen had any knowledge as to the start- 
ing of the fire, he acquired it by hearsay and what he said 
about it to Crawford was not admissible in evidence. The 
admission of the testimony in question was clearly erro- 
neous. It was also prejudicial. Since the judgment below 
must be reversed for the error pointed out, and the cause 
remanded for further proceedings, the former opinion is 
vacated. 

REVERSED AND REMANDED. 
PAINE, J., dissents. 


ORTS [Vo 
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Liesenfeld v. State 


BYRON LIESENFELD V. STATE OF NEBRASKA. 
FILED NOVEMBER 8, 1935. No. 29451. 


1, Criminal Law: BurGLAry: Proor. In a criminal! prosecution, 
DUPE IBY may be proved by circumstantial evidence. 

: Circumstantial evidence outlined in 

opinion held sufficient to sustain a conviction for burglary. 

38. Burglary: TRIAL: INSTRUCTIONS. In a prosecution for burg- 
lary, the giving of an instruction, directing the jury to con- 
sider direct and circumstantial evidence and stating that “by 
direct evidence is meant the evidence of eyewitnesses,” held not 
a ground for reversing a conviction, though there was no di- 
rect evidence of the principal fact, where eyewitnesses to links 
in a chain of evidential circumstances connecting defendant 
with the felony testified to such circumstances. 


ERROR to the district court for Thayer county: ROBERT 
M. PROUDFIT, JUDGE. Affirmed. 


Walter C. Weiss and Waring & Waring, for plaintiff in 
error. 


William H. Wright, Attorney General, and Paul P. 
Chaney, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ. 


ROSE, J. 

In a prosecution by the state in the district court for 
Thayer county, Byron Liesenfeld, defendant, was convicted 
of burglary. For that offense he was sentenced to serve a 
term of three years in the penitentiary. By petition in 
error he has presented for review the record of his con- 
viction. 

The evidence is challenged as insufficient and the failure 
of the trial court to direct an acquittal is assigned as error. 
An earnest argument is directed to the proposition that 
the evidence on which defendant was convicted is circum- 
stantial and does not exclude every rational hypothesis 
except that of defendant’s guilt. 

Defendant was prosecuted under the statute providing 
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that whoever wilfully, maliciously and forcibly breaks and 
enters into a private building with intent to steal property 
of any value shall be punished. Comp. St. 1929, sec. 28- 
588. The information charged that defendant, October 
26, 1934, thus entered a building belonging to August 
Hérgott in Thayer county with intent to steal property of 
value belonging to him. Property feloniously taken from 
the building was wheat. 

The state relies on a series of circumstances to sustain 
the conviction. The following facts or inferences are fair- 
ly deducible from the evidence: Hergott, on his farm in 
Thayer county, owned a building, an old dwelling-house, 
about 20 rods south of a highway running east and west. 
In the west room of the building, in which there was a 
window, he had 330 bushels of 1931 wheat on the after- 
noon of October 25, 1934. The doors and windows of the 
building were then all nailed up. The next forenoon, Oc- 
tober 26, 1984, the window in the west room showed that 
it had been broken open. Part of the wheat was missing. 
A hole had been punched in the siding between the window 
and the ground. Near the window, boards on the outer 
wall bore indentures which appeared to have been caused 
by blows. Car tracks made by smooth treads in the center 
had diamond shaped figures at the edges. Tracks of a 
trailer ended near the window. The sheriff drew on paper 
impressions of the car tracks. Between 1 and 2 o’clock on 
the morning of October 26, 1934, defendant went into a 
place where a taxi business was being conducted in Fair- 
bury, Jefferson county, said he had a trailer north or west 
of town, and asked Charles C. Melander, who was in 
charge, to bring the trailer in and store it in the garage. 
For that service defendant offered his car, but Melander 
used his own. The trailer, nearly full of wheat, was found 
by the roadside two miles north of Fairbury and was 
pulled into the garage about 3:15 the same morning. A 
sample of wheat in the trailer was there taken by a police 
officer. Defendant left the garage with his car and the 
trailer about 8:15 the same morning and was at the Lea 
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Milling Company’s place of business, in Fairbury, from 
8:20 to 8:35. There defendant sold the wheat and received 
for it a check for $32.25. Irons projecting from the rear 
of the trailer were about knee high from the ground. The 
hole and indentures in the siding of the building under the 
west window were also about knee high from the ground. 
Smooth centers of the treads on the tires of the wheels on 
defendant’s trailer and diamond shaped figures on the 
edges of the tires were peculiarities in the car tracks by 
Hergott’s building, from which old wheat, raised in 1931, 
had been taken. The grains of wheat taken from the 
trailer were small. Samples from both the building and 
the trailer were identified and submitted to the jury for 
comparison. The wheat in defendant’s trailer was moved 
late at night. Defendant did not haul it at night into 
Fairbury, a county seat where there were police offcers of 
both county and city, though his own car was equipped 
with a trailer attachment, but he did haul it early next 
morning in daylight from the garage to the place where he 
sold it, a distance of a few blocks. 

The law is that burglary may be proved by circumstan- 
tial evidence. The links in the chain of circumstances 
outlined herein were admissible in evidence. The weight 
of such circumstances in connection with all other evidence 
in the record was a question for the jury. Taken as a 
whole, the evidence adduced by the state, if believed by 
the jury, was sufficient to exclude every rational hypothesis 
except the guilt of defendant. In this view of the record 
the evidence is sufficient to sustain the conviction. 

An instruction to the jury on reasonable doubt, stating 
that they are not at liberty to disbelieve as jurors, if they 
believe as men, is challenged as erroneous. Instructions 
of that nature have often been criticized by the supreme 
court but have not been held so prejudicial as to result in 
reversals. When the entire charge to the jury is considered 
in the present instance, the giving of that part of the in- 
struction of which complaint is made was not prejudicial 
error. 
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Another instruction directs the jury to “consider the 
circumstantial evidence as well as the direct evidence that 
has been introduced before you.” This instruction is as- 
sailed on the ground that it is erroneous because there is 
no direct evidence of the principal fact charged. In the 
same instruction the trial court said: “By direct evidence 
is meant the evidence of eyewitnesses.” Circumstantial 
evidence was also defined. The jury knew that no witness 
had seen defendant breaking open the window or entering 
the building or taking wheat. They knew also that eye- 
witnesses had seen the window after it had been broken 
open and had seen the car tracks, the tires on defendant’s 
trailer and other links in the chain of evidential circum- 
stances. The jury were distinctly told that there was no 
attempt to state all the law in one instruction and that the 
instructions must be considered as a whole. The instruc- 
tion containing the words “direct evidence” stated: “In 
order to justify a verdict of guilty based upon circumstan- 
tial evidence, the circumstances must be consistent with 
each other and consistent with the theory of guilt, and in- 
consistent with any reasonable theory of innocence.” 
Other instructions stated the elements of the crime charged 
and that there could be no conviction unless each and every 
one of them was proved beyond a reasonable doubt. Con- 
sidering the entire instruction in which the words “direct 
evidence” appeared, the instructions as a whole and the 
evidence adduced, the better view seems to be that the use 
of those words did not confuse or mislead the jury or 
prejudice defendant. 

All assignments of error have been considered without 
finding a substantial reason for reversing the judgment. 

AFFIRMED. 
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Erickson v. Hansen 


NELS ERICKSON, APPELLEE, V. THORWALD J. HANSEN ET AL., 
APPELLANTS: MARGARET HANSEN ET AL., APPELLEES. 


FILED NovEMBER 8, 1935. No. 29376. 


1. Mortgages: FORECLOSURE: SALE: CONFIRMATION. Mere in- 
adequacy of price will not preclude confirmation of foreclosure 
sale, unless shocking conscience of court, or amounting to evi- 
dence ef fraud. 


2. MoraToRiIumM. In a mortgage foreclosure, 
one pee no interest in the premises and no personal liability 
for lien thereon is not entitled to the aid of the moratory 
statute. 

3. : Defendant in a foreclosure action 


is not entitled ts the benefit of the moratory statute where the 
mortgage lien equals or exceeds the actual value of the mort- 
gaged premises, and where the premises are sold under decree 
for the full amount of the mortgage lien, interest and costs. 


APPEAL from the district court for Cheyenne county: 
J. LEONARD TEWELL, JUDGE. A/ffirmed.- 


Radcliffe & Wehmiller and W. G. Badham, for appel- 
lants. 


Heaton & Heaton, contra. 


Heard before ROSE, GOOD, EBERLY, DAy, PAINE and 
CARTER, JJ. 


GoopD, J. 

This is an appeal from an order confirming sale of mort- 
gaged premises under a decree of foreclosure, and from a 
denial of a stay under the moratory law. Comp. St. Supp. 
1933, sec. 20-21,159. 

The mortgage in question was executed by Thorwald J. 
Hansen and wife. After decree of foreclosure, Hansen 
Investment Company, which had become the owner of the 
fee, requested and obtained the nine-months’ stay provided 
by statute. After the expiration of this stay, the premises 
were sold to the plaintiff for $6,299.01, being the full 
amount of plaintiff’s lien, interest and costs. Before con- 
firmation Hansen Investment Company filed objections to 
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the confirmation of sale, on the ground that the mortgaged 
premises did not sell for their fair and reasonable value, 
and alleged that, if resold, they would bring a greater 
amount. Mr. Hansen filed a request for a stay of proceed- 
ings until the lst day of March, 1935, under section 20- 
21,159, Comp. St. Supp. 1938, being the statute providing 
for a moratorium. Ata hearing, at which evidence was 
taken, the court entered its order confirming the sale and 
denying the application of Mr. Hansen for a stay under 
the moratory statute. 

The evidence as to the value of the mortgaged premises 
is in conflict. However, the far greater weight of the evi- 
dence is to the effect that the amount paid by the plaintiff 
was in excess of the actual value of the premises. The 
finding of the court, that the premises sold for a fair value 
and would not bring more at a subsequent sale, is amply 
sustained by the evidence. 

The applicable rule is: Mere inadequacy of price will 
not preclude confirmation of foreclosure sale, unless shock- 
ing conscience of court, or amounting to evidence of fraud. 
First Nat. Bank v. Hunt, 101 Neb. 748; Lindberg v. Tolle, 
121 Neb. 25; Lemere v. White, 122 Neb. 676. 

We think the court did not commit error in denying Mr. 
Hansen’s request for a stay under the moratory law. The 
moratory law, by its terms, may be invoked by the owner 
of the real estate or persons liable on the mortgage or 
notes secured thereby. The evidence discloses that Mr. 
Hansen had parted with his interest in the land and was 
no longer the owner. Since the property sold for sufficient 
to pay the mortgage debt, interest and costs, he had no 
liability to the mortgagee and no interest to protect. 

In Clark v. Hass, ante, p. 112, it was held: “Where, 
upon a hearing on an application for a moratory stay of 
proceedings under section 20-21,159, Comp. St. Supp. 1933, 
it appears that the amount of the mortgage lien exceeds 
the value of the lands secured by the mortgage, it is not 
an abuse of discretion on the part of the trial court to deny 
the application.” In the opinion it was said (p. 114): 
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“The very purpose of the moratory act was to protect the 
interests of mortgagors where, because of the existing 
emergency, their lands would be sold to satisfy mortgage 
liens of a much less amount than the value of the mort- 
gagor’s interest. But a mortgagor who has no actual 
equity in the land has no valuable interest to protect.” It 
clearly appears that Mr. Hansen had no personal interest 
to protect and was not in a position to invoke the aid of 
the moratory statute. 

It seems to be contended that Mr. Hansen’s application 
for a moratory stay should inure to the benefit of the Han- 
sen Investment Company. It may be observed that this 
company, the owner of the fee, did not invoke the aid of 
the law and, had it done so, it would have been of no avail, 
since a defendant in a foreclosure action is not entitled to 
the benefit of the moratory statute where the mortgage 
lien equals or exceeds the actual value of the mortgaged 
premises, and where the premises are sold under decree for 
the full amount of the mortgage lien, interest and costs. 

The record discloses no error. Judgment 

AFFIRMED. 


LILLIE J. KINGSLEY ET AL., APPELLANTS, V. CLARA E. NOBLE 
ET AL., APPELLANTS: MAry E, KLONE, APPELLEE. 


FILED NovEMBER 8, 1935. No. 29170. 


1. Husband and Wife: ANTENUPTIAL CONTRACTS: AVOIDANCE. 
Ignorance on the part of the prospective wife of her legal 
rights in the property of the intended husband, or of her share 
in his estate if she survives as his widow, will not, of itself, 
entitle her to avoid her antenuptial contract. 

: BuRDEN OF Proor. When each 
party to an antenuptial contract, legally executed under section 
30-106, Comp. St. 1929, is chargeable with knowledge of the 
extent and value of the other’s property, a disproportionate 
allowance for the prospective wife does not shift the burden of 
proof to the husband or his representatives to sustain the con- 
tract, and to that extent our holding in the case of In re Estate 
of Enyart, 100 Neb. 337, is hereby overruled. 
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APPEAL from the district court for York county: LOVEL 
S. HASTINGS, JUDGE. Reversed. 


G. M. Spurlock and W. W. Wyckoff, for appellants. 
Sandall & Webster, contra. 


Heard before Goss, C. J., ROSE, GoOop, EBERLY, Day, 
PAINE and CARTER, JJ. 


PAINE, J. 

This is the second decision in this case, the first being 
found ante, p. 130. The issues were made up in a parti- 
tion suit, but the real contest is over an antenuptial con- 
tract. The trial court found this contract, which is set out 
in full in our first opinion, was null and void, and the 
judgment was affirmed in our first opinion. 

Hermon H. Klone had been married twice, with an issue 
of seven children from each marriage. His second wife 
died on April 18, 1915, when he was 72 years of age, but 
within a couple of months he began looking for another 
wife. He discussed the matter with H. W. Brott, and this 
resulted in Mr. and Mrs. Brott sending word to Mary E. 
Downey, a widow, 56 years of age, with four grown chil- 
dren, to come to their home and meet Mr. Klone, with 
matrimony in view. Mr. Klone called upon her four times 
at this place in the next few weeks, and told her at once 
frankly that he was a widower and looking for a wife. 
The parties met a fifth time, two weeks before the mar- 
riage, at the home of her daughter on a farm near Polk, 
where she had been staying, and once again when Mr. and 
Mrs. Brott took her to see the ten-room, all-modern home 
where Mr. Klone lived in York. Mr. Klone went out to her 
daughter’s near Polk, and they had a few minutes’ visit 
alone that evening. He remained over night and at 7 
o’clock the next morning, August 4, 1915, they left for 
Seward to be married. 

At noon they stopped at York on their way from Polk 
to Seward, and went to the office of W. L. Kirkpatrick, at- 
torney for Mr. Klone, and there the antenuptial contract, 
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which had been most carefully prepared, was read to both 
parties, and signed, and acknowledged by the county judge, 
who came over from the courthouse for that purpose. 
This very complete antenuptial contract lists all of the 
property of Mr. Klone, consisting of 160 acres in Wash- 
ington county, Colorado, valued at $1,500, 400 acres of 
York county land, valued at $60,000, and a one-third in- 
terest in the dwelling in York at $3,000, and also $5,000 
worth of personal property, thus itemizing his total prop- 
erty holdings at the value of $69,500. 

The contract gave to the prospective wife this quarter- 
section of Colorado land, which was deeded to her that day 
by her intended husband, and in consideration of mar- 
riage, and set out that the parties “contemplate said mar- 
riage for the sole purpose of establishing a home of their 
own wherein they may have the convenience, comfort and 
companionship of each other, but they do not, by said 
marriage, intend to endow or confer upon each other any 
of the usual interests, estates, and marital rights in the 
property and estate of each other.” They lived together at 
York for 17 years, 5 months, Mr. Klone dying January 5, 
1933, when about 90 years of age. 

Mrs. Klone now makes a post-mortem attack upon this 
antenuptial contract, and attempts to set it aside for the 
reason that it is unconscionable, unfair, inequitable, and 
fraudulent, that she had no opportunity to consult with 
any one who could advise her, that it failed to make ade- 
quate provision for her during widowhood, and that the 
provisions for her are grossly disproportionate to the 
wealth of said Hermon H. Klone. 

Mr. Klone sold her Colorado land and placed the pro- 
ceeds, $2,000, in a certificate of deposit for her, and she 
still has left of this a certificate of deposit of $1,160. He 
gave her a present at one time of another certificate of de- 
posit for $1,000, which she invested in a small home at 
Polk, and under his will she is to receive $1,500 in cash, 
making a total of $4,500. 

The testimony discloses that Attorney Kirkpatrick ad- 
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vised Mr. Klone that his property should all be set out in 
. the contract and given high values, and that the property 
he was giving his intended wife should be listed at a low 
value, which was done. Mr. Klone had sold none of his 
real property, and at his death his estate was appraised as 
follows: Real estate, $26,350; personal property, $9,636.~- 
88; total, $35,986.88, which was much less than it was 
valued in the contract, while her Colorado land sold for 
33 1/3 per cent. more than it was listed for in the contract. 
There was, therefore, without any question a full disclo- 
sure in the antenuptial contract of all of his holdings, with 
an extremely high value placed on all of it. 

The real property was all accumulated by Mr. Klone, 
with the assistance of his first two wives and the 14 chil- 
dren. The only increase in his property after his third 
marriage was in his personal property. However, Mrs. 
Klone testified on direct examination that she had no idea 
that he had certificates of deposit in his bank box of $1,500 
and $4,900 until after his death, as he was a very thrifty 
German and always led her to think that he was mighty 
short of funds, and thereby induced her to rely upon her 
own funds in many instances. 

In his will Mr. Klone gave each of his ten daughters only 
the sum of $800, while to his son Frederick he gave $1,500, 
to his son Frank, $2,000 and a farm, to his sons Philip and 
Hermon, Jr., each a farm, the latter son having died June 
20, 1926, after the codicil was written, leaving four girls, 
three being still minors at the time of the trial. 

Mrs. Klone testified that at the time of signing the mar- 
riage settlement she knew nothing whatever about Mr. 
Klone or his property. However, the evidence discloses 
that H. W. Brott, who brought them together, was inter- 
ested in Mrs. Klone, as his daughter had married Mrs. 
Klone’s son, and that Mr. Brott had been sheriff, member 
of the county board and of the city council, and a bank 
director, and was engaged in the real estate business and 
posted on farm values, and when Mrs. Klone had these 
visits at the home of Mr. Brott, who sent for her to meet 


812 NEBRASKA REPORTS [Von 129 
Kingsley v. Noble 


Mr. Klone with the idea of marriage, she had a well-in- 
formed friend at hand, from whom she could have acquired 
full information as to values of real estate. 

She testified that she had known H. G. Hopkins, county 
judge, very well for 40 years, and they used to go to the 
same church, and the county judge testified that he knew 
her, but could not remember of ever speaking to Mr. Klone 
until the noon he was called over to take their acknowl- 
edgments to the antenuptial contract. The contract itself 
sets out that it “has been carefully read and explained to 
the parties, and each of them, by the said H. G. Hopkins;” 
so that she had one in whom she had confidence at hand, 
who could have explained any detail in the contract before 
she signed it. W. L. Kirkpatrick testified that Judge 
Hopkins read it to her, and then he asked whether she had 
any questions, and her reply was: “It isn’t necessary, 
that’s the agreement I have with Mr. Klone, anyhow I 
understand it.” 

In the first opinion in this case, ante, p. 130, it is set out 
that certain things are essential to support the validity 
of an antenuptial contract: First, they must be fairly en- 
tered into; second, the terms must be just and reasonable; 

third, the property provided for the prospective spouse 
’ must bear a just and reasonable proportion to the estate 
of the prospective husband; fourth, the husband must 
make a full disclosure as to his property. 

The reargument upon this case, and the discussion at 
consultation between the members of this court, have led 
us to doubt the soundness of the holding that the property 
provided for a prospective spouse must bear a just and 
reasonable proportion to the estate of the other spouse. 

This court first announced this holding in the case of In 
re Estate of Enyart, 100 Neb. 337, to the effect that, if the 
provision made for an intended wife was grossly dispro- 
portionate to the interest in the husband’s estate which 
the intended wife would acquire by operation of law, it 
placed the burden upon those claiming the validity of the 
ecntract to show that a full and fair disclosure was made 
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of the value of his estate as well as of the value of the 
estate which she was relinquishing, and this brings us to 
an examination of the opinion in the case of In re Estate 
of Enyart, supra. 

Captain Logan Enyart owned property worth $225,000. 
His first wife, by whom he had no children, died in March, 
1896. When he came from his large farm to Nebraska 
City he always made his headquarters at the Grand Hotel, 
conducted by Mr. and Mrs. Kidd, who were very good 
friends of his, so much so that he often ate at the family 
table, where he was introduced to Mrs. Richardson by 
Mrs. Kidd in June, 1897. This woman had a daughter 
about 15 years of age, and had been deserted by her hus- 
band in September, 1895, and procured a divorce from 
him in March, 1896. Captain Enyart was a very promi- 
nent citizen, took great interest in public affairs, and was 
a neighbor and close friend of Judge O. P. Mason and J. 
Sterling Morton. Mrs. Richardson had been sewing, cook- 
ing and doing chamberwork at the Grand Hotel to pay for 
the board and room of her daughter and herself, as well 
as to pay the unpaid bill left by her husband there. She 
then went to Auburn and kept house for Postmaster Free- 
man for about six months, during which time Captain 
Enyart wrote her letters and went down to see her several 
times. She gave him references to whom he could write 
and find out about her standing before she came to Ne- 
braska City. He wrote to these references and the an- 
swers were entirely satisfactory. Judge Root says in his 
brief: “She was not an unsophisticated country girl but 
was a mature and shrewd woman who had tasted both the 
pleasure and troubles of life.” Their marriage took place 
April 4, 1898, when he was 70 years of age and she was 
37. Two days before the marriage Captain Enyart, who 
employed lawyers rarely, secured a legal form book and 
dictated an antenuptial contract, which they signed before 
a notary public. It is very short, and provided that he 
would pay her $10,000 at the rate of $500 each year on the 
anniversary of the contract, and then follows these words: 
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“That the above sum is all that the party of the second 
part shall ever claim off of the party of the first part or 
his estate from marriage.” The contract further provided 
that the agreement did not prevent him from giving her 
presents as he desired. The evidence discloses that they 
lived together 15 years, until Captain Enyart died, Novem- 
ber 9, 1912. It is said that the prospective wife did not 
know, and had no means of knowing, of the holdings of 
Captain Enyart, which consisted of stock in banks and 
ranches and farms scattered in several states. 

In the fifth syllabus in this decision, we held: “‘Where 
the provision made for the intended wife by an ante- 
nuptial contract is grossly disproportionate to the interest 
in the prospective husband’s estate which the intended 
wife would acquire by operation of law in case a marriage 
took place, the burden rests upon those claiming the valid- 
ity of the contract to show that a full and fair disclosure 
was made to her before she signed it of the extent and 
value of the property, or that she was aware to all intents 
and purposes of the nature, character and value of the 
estate which she was relinquishing if the marriage took 
place.” 

Another case cited in our former opinion in the case at 
bar was In re Estate of Maag, 119 Neb. 237. John J. 
Maag, 58 years of age, married Alice M. Smith, 45 years 
of age, with two children. They met in Omaha. She 
had never been in Otoe county, or talked with any one 
about his land. He simply told her that he had 400 acres 
of land in that county. He told her that he had a paper 
for her protection if anything should happen to him. She 
did not read it, nor did he furnish her a copy of it. She 
had no one to talk to to advise her about it. He took her 
back to her home that night and the next morning they 
went to the courthouse in Omaha, where she signed this 
paper, and acknowledged it without reading it, nor did 
any one read it to her, and it was at once filed in the office 
of the register of deeds. The parties then went to Fre- 
mont, where they were married that same evening. He 
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died November 10, 1927, leaving an estate of $65,000 to 
$84,000, and the marriage agreement provided that she 
should be paid $5,000 after his death, and it was stated in 
this opinion that the amount she received was so grossly 
disproportionate to the interest which the law would have 
given her as to lead to the conclusion, whether intentional 
or otherwise, that it constituted a legal fraud upon her. 
The facts in this Maag case are so entirely different from 
the case at bar that they cannot be compared. 

Let us examine other Nebraska cases. In Fellers v. 
Fellers (1898) 54 Neb. 694, each of the parties had chil- 
dren by a former marriage. Each owned real estate in 
their own right. Each desired to keep and control their 
own real estate, the same as if they had remained sole, and 
the contract provided that neither was to acquire any 
right or interest in the property of the other. But it fur- 
ther provided that a will should be executed by Mr. Fellers, 
containing certain provisions for the benefit of Mrs. Fel- 
lers. The will was executed July 31, 1890. The parties 
had been married on February 5, 1890. He died December 
5, 1892. It was held that this antenuptial agreement was 
but an executory contract, completed by the making of the 
will after their marriage, and therefore unenforceable, and 
not effective to bar the dower right of Mrs. Fellers. 

In Isaacs v. Isaacs (1904) 71 Neb. 587, the parties were 
married in April, 1900. The wife preferred to live in 
Ohio, then came to Nebraska and lived with her husband 
for a couple of months on his farm in Wayne county, and 
then returned to Ohio. It was held that an antenuptial 
agreement may alter the interest which either the husband 
or wife takes in the property of the other, but cannot vary 
the terms of the conjugal relation itself, and therefore an 
antenuptial agreement by a man about to be married that 
after marriage he will reside in a particular state cannot 
be enforced. 

In Rieger v. Schaible, 81 Neb. 33, we find a very long 
opinion of some 27 pages, citing more than 100 cases and 
discussing many of them. It involves an antenuptial con- 
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tract between two parties who each owned real estate and 
personal property in their own right, had each been mar- 
ried before, and in this contract each waived all right to 
the property of the other. No children were born of this 
union, and the husband died February 7, 1905, leaving 
personal property of the value of $21,000, out of which the 
widow asks support and maintenance, and -to which the 
heirs objected on the ground of the antenuptial contract. 
Both the probate court and the district court held the 
marriage agreement void. No evidence was introduced by 
the appellee to show that she was deceived or overreached. 
The antenuptial contract had been read over to her and all 
of its provisions fully explained. There was no suggestion 
of fraud or concealment, and the parties being advanced 
in years the marriage seems to have been in the nature of 
a business transaction. This court held that the agreement 
was based upon a sufficient consideration, and was exe- 
cuted in good faith, and that she understood its terms and 
should abide by her contract. This is one of the many 
cases to be found where the purpose of the contract was 
for each to waive all their interests in the property of the 
other. o 

In Tiernan v. Tiernan (1922) 107 Neb. 563, an action 
was brought to construe the provisions of an antenuptial 
contract before the death of either. The prospective hus- 
band was 78 years of age, and was quite wealthy, while 
she was in moderate circumstances and supporting herself 
by menial work. They also, as in the case of Rieger v. 
Schaible, supra, entered into an antenuptial agreement, in 
which each waived any interest or claim in the other’s 
property. They were married in 1915. The agreement 
provided that certain city property in Lincoln should be 
hers so long as she lived and remained his widow. It was 
held that her object was to secure maintenance during her 
entire life. It was held that the agreement was legal in 
every way, and was one of great benefit to the appellant, 
for it provided maintenance for her as long as she lived, 
and the antenuptial agreement was sustained. 
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In Erb v. McMaster, 88 Neb. 817, the prospective hus- 
band entered into an antenuptial contract to release all 
claims to the estate of his intended wife on the payment to 
him of $1,000 after her death. She paid him $330 in her 
lifetime and provided for the payment of the remainder of 
the $1,000 in her will. This was also in an action in par- 
tition, and he prayed for a decree giving him a one-fourth 
interest in the real estate of which she died seized and also 
that a homestead might be set apart to him. It was held 
that he could not accept and retain the benefits of the con- 
tract and at the same time maintain an action based upon 
its invalidity. “It was not until after his wife’s death that 
he doubted the validity of the contract, which he wrote 
with his own hand. The court is of the opinion that good 
faith and common honesty require that he should still 
abide by the contract, now that she is dead. In good 
conscience he is estopped to do otherwise.” It is further 
held that a tender by him of the money he had received, 
made at the time of argument in the supreme court, was 
too late to be effectual. 

The case of Neneman v. Rickley, 110 Neb. 446, decided 
in 1923, involves a very short and well-drawn antenuptial 
agreement, witnessed by J. J. Sullivan. It was insisted 
that the antenuptial contract, which gave each a one-half 
interest in the property of the other, and also the right of 
survivorship, was unconscionable and a fraud upon the 
wife, who died four years after the contract was written. 
The court found that the consideration was the mutual 
transfer of property and the contemplated marriage. The 
charge of fraud was based upon the ground that their re- 
spective properties were of disproportionate value, but 
there was no evidence that the wife ever complained of 
the transaction. The contract was found to be good. 

The case of Stahl v. Stahl (1927) 115 Neb. 882, is gov- 
erned entirely by the decision in In re Estate of Enyart, 
100 Neb. 337. Christian Stahl had nine children by a 
prior marriage, and the prospective wife had four. His 
property was all accumulated prior to the death of his 
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first wife. The prospective wife lived in New York City, 
and ascertained that he was a rich man, that he owned 
560 acres of land in Fillmore county, with three sets of 
improvements on it, had a large home and live stock and 
farm implements, but she was not informed as to the 
actual value of his property. He sent her $125 to meet 
him in Omaha. He had an antenuptial contract provided 
‘before the arrival of his wife. They proceeded to the 
courthouse, where a license was secured and the ante- 
nuptial contract was presented to the wife, and while she 
signed and acknowledged the same, there is much doubt 
whether she could read English, or whether she was ad- 
vised of the nature of the instrument which she signed, 
and whether it was executed knowingly by her. It is clear 
that she was wholly uninformed as to the value of his real 
estate and wholly unacquainted with farm values. She 
was a stranger in a strange land, without friends, and 
signed the agreement May 1, 1902, without being accorded 
an opportunity for consultation with any one who could 
advise her. It was therefore held that there was not a fair 
disclosure, nor did the wife have such knowledge of the 
nature and value of the property as to render the contract 
binding upon her. The provision for his widow was 
$2,000, and no more, and his property being worth $20,- 
000, it was held to be grossly disproportionate to his 
wealth, in accordance with In re Estate of Enyart, 100 
Neb. 337. 

In the case of In re Estate of Waller (1928) 116 Neb. 
352, the antenuptial contract provided that if his wife sur- 
vived him she should be paid $1,000 in full of all her rights 
and interest in his estate. A year and a half after their 
marriage she obtained a decree of divorce on the ground 
of extreme cruelty, and received as alimony $1,000 and 
all costs. Six weeks later James Waller died, and she 
claimed a widow’s share in his estate, which was of the 
approximate value of $22,000. — ; 

The court found that the antenuptial agreement of two 
full pages was, of course, written in English; that the 
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prospective wife, a recent arrival from Germany, could 
neither read, write, nor understand the English language, 
and did not know what her marriage rights were. It was 
disclosed by an examination of the instrument itself in 
court that it was clearly intended by Waller for a prior 
anticipated marriage, as the former intended wife’s name 
appears eight or ten times as the prospective wife, but 
that the name Mrs. Frida Durkran was inserted above the 
partially erased name of the former intended; the court 
remarking that it appears that Waller was no novice in 
his search for a helpmate. The court found that Waller 
wickedly availed himself of the ignorance of his intended 
wife, and of her lack of understanding of the English 
language, and her lack of information with respect to an 
antenuptial agreement, and perpetrated a grossly out- 
rageous fraud upon her, and that good faith is the cardinal 
governing principle in an antenuptial contract. 

An examination of these ten leading Nebraska cases 
discloses that, aside from the first case discussed, viz., 
In re Estate of Enyart, we find in two of them, to wit, Jn 
re E'state of Maag and In re Estate of Waller, that the 
antenuptial contract was set aside for fraud. The contract 
was set aside in Stahl v. Stahl because the prospective 
husband failed to make a fair disclosure of his property. 
In the cases of Rieger v. Schatble, where all rights were 
waived, Erb v. McMaster, where only $1,000 was to be 
paid after death, and Tiernan v. Tiernan, where only sup- 
port after death of husband was provided, the contracts 
were held to be good; thus supporting the contention that, 
if one knows the exact amount and value of the property 
involved, there is no requirement that they know the value 
of the rights relinquished, as was well said by Carter, J., in 
his dissent, found ante, p. 140: “If she is acquainted with 
the facts she is presumed to know the law applicable 
thereto.” 

It may, therefore, be held to be established that igno- 
rance on the part of the prospective wife of her legal rights 
in the property of the intended husband, or of her share 
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in his estate if she survives as his widow, will not, of it- 
self, entitle her to avoid her antenuptial contract. 

And, in these Nebraska cases just discussed, we find 
that the question whether the amount given the wife is 
small, or even nothing at all, does not affect the determi- 
nation of the validity of the contract. Decisions from 
other jurisdictions are in accord therewith. Birkbeck’s 
Estate, 215 Pa. St. 323; Appleby v. Appleby, 100 Minn. 
408, 10 L. R. A. n. s. 590, 117 Am. St. Rep. 709; Mallow v. 
Eastes, 179 Ind. 267; Kroell v. Kroell, 219 Ill. 105; Fisher 
v. Koontz, 110 Ia. 498; Dunlop v. Lamb, 182 Ill. 319; Mc- 
Nutt v. McNutt, 116 Ind. 545; Robbins v. Robbins, 225 Ill. 
333; Ditson v. Ditson, 85 Ia. 276; Yarde v. Yarde, 187 Ill. 
636; Hafer v. Hafer, 33 Kan. 449; Richard v. Detroit 
Trust Co., 269 Mich. 411; Comstock v. Comstock, 146 Ark. 
266; 18 R. C. L. 1035, sec. 55. 

Our analysis also tends to confirm our doubts as to the 
validity of our holding in the case of In re Estate of 
Enyart, supra; and we find that our court has already 
adopted an opinion in which we have departed from that 
decision, for in Wulf v. Wulf, ante, p. 158, which was re- 
leased May 24, 1935, it was held: “Where each party to 
an antenuptial contract knows, or is properly chargeable 
with knowledge of, the extent and value of the other’s 
property, a disproportion between the contractual pro- 
vision for the wife and the amount allowed by the statute 
of descent does not shift to the husband the burden of 
proving a full disclosure in an action where the wife de- 
mands the cancelation of the contract on the ground of 
fraudulent concealment on his part.” An antenuptial con- 
tract was signed by the parties December 24, 1927. It 
provided that if she was left his widow she should have 
the town property, valued at $5,000, and that no part of 
the property belonging to either of the parties should 
descend to the other. The district court held the ante- 
nuptial contract void, and gave her one-fourth of his 
property. Henry Wulf died September 21, 1932, without 
a will. He was 62 years of age and she was 50. He had 
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four children by his former wife, and she had three by her 
first husband. She was an aunt of his first wife, and had 
lived in the community for years, and she owned a farm 
near his farm. He called at her home three times, and 
during the first call proposed marriage. She talked the 
matter over with the attorney at the time the contract was 
drawn, and it was stated that both of them were waiving 
a one-fourth interest in the other’s estate, and they said 
they knew each other’s property. The contract was read 
to both parties. She examined the antenuptial contract a 
year and a half after her third marriage. The value of 
Wulf’s real estate was about $45,000. It was held that, 
under the facts outlined, the antenuptial contract was not 
void on the ground that he had not fully disclosed in ad- 
vance the nature and extent of his property, or on the 
ground of an unfair disproportion between the contractual 
provision and the amount allowed by the statute of 
descent. 

In a Pennsylvania case, Dr. McCready, a widower of 74 
years, worth perhaps $50,000, married a widow of 63, who 
was possessed of great wealth. Her attorney presented 
an antenuptial contract to be signed and started to tell of 
her large holdings, and was interrupted with, “Probably I 
know more about her property than you do,” and a con- 
tract was signed in which each waived all rights in the 
property of the other. She died in less than ten years, 
having not only paid all expenses, which included expen- 
sive trips here and abroad, but had given him large sums 
of money for his personal expenses, and left him $1,000 a 
month in her will. When he discovered that he could not 
be deprived of this bequest by contesting the antenuptial 
contract, he brought this action. Dr. McCready knew 
exactly what he was doing when he signed the contract. 
He knew she was a woman of large means, though he did 
not know of exactly what her property consisted. There 
was no attempt to misrepresent anything. His attempt to — 
break the contract he had signed just before their mar- 
riage was entirely unsuccessful in the courts. McCreadys 
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Estate, 316 Pa. St. 246. To similar effect is the opinion in 
Leonard v. Prentice, 171 Okla. 522, which was prepared by 
a committee of three attorneys of the judicial council of 
Oklahoma, and adopted by its supreme court. 

Has not too great stress been given in some of our Ne- 
braska decisions to the division of the property between 
the spouses? May not a prospective wife, who greatly de- 
sires a home and protection, marry a man of independent 
means, with many grown children by his other marriages, 
with little regard for the amount of property given her by 
the marriage settlement she signs? In any event, if she is 
dissatisfied she ought to refuse to sign the contract, or, if 
-signed, not continue to accept its benefits for more than 17 
years during her husband’s life without complaint, and 
then seek to repudiate it after his death. See Neely’s 
Appeal, 124 Pa. St. 406, 10 Am. St. Rep. 594. 

When each party to an antenuptial contract, legally 
executed under section 30-106, Comp. St. 1929, is charge- 
able with knowledge of the extent and value of the other’s 
property, a disproportionate allowance for the prospective 
wife does not shift the burden of proof to the husband or 
his representatives to sustain the contract, and to that 
extent our holding in the case of In re Estate of Enyart, 
100 Neb. 337, is hereby overruled. 

It is the opinion of the majority of the court that the 
antenuptial contract set out in our former opinion, ante, 
p. 180, is valid, legal, and binding upon the parties, and 
should be enforced, and such former opinion is hereby 
vacated. The judgment of the district court is reversed, 
and proceedings in accordance herewith directed. 

REVERSED. 


C. LAWRENCE STULL, APPELLEE, V. DEPARTMENT OF ROADS 
AND IRRIGATION, APPELLANT. 


_ Firep NOVEMBER 8, 1935. No. 29366. 


1. Trial: CONDEMNATION PROCEEDINGS: VIEW OF PREMISES, 
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Where a jury is permitted to view the premises involved in 
litigation under the provisions of section 20-1108, Comp. St. 
1929, the result of its observations is evidence which, in arriv- 
ing at a verdict, it may consider only in connection with other 
competent evidence. 

2. Appeal: OBJECTION TO EVIDENCE: OFFER OF PROOF. When to 
a question in direct examination of a witness an objection is 
interposed by the adverse party and sustained, in order to 
present the ruling to this court for review, there must be an 
offer of proof of the facts sought to be put in evidence by the 
question to which the answer was excluded. 

8. Evidence examined and held that the verdict of the jury is ex- 
cessive. ‘ 


APPEAL from the district court for Cass county: DANIEL 
W. LIVINGSTON, JUDGE. Affirmed on condition. 


William H. Wright, Attorney General, and Paul P. 
Chaney, for appellant. 


W. A. Robertson, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE 
and CARTER, JJ. 


CARTER, J. 

Appellant in this ease commenced a condemnation pro- 
ceeding in the county court of Cass county to take certain 
land of the appellee for a state highway. An appeal was 
taken to the district court where a jury returned a verdict 
of $3,500 against the appellant. From the overruling of 
its motion for a new trial the appellant brings the case to 
this court for review. 

The record shows that appellee was the owner of 190 
acres of land divided into two tracts of approximately 95 
acres each by a county highway running north and south. 
Both tracts were crossed by the Missouri Pacific Railroad 
Company right of way from a northwesterly to a south- 
easterly direction. It is also shown that in 1927 federal- 
state highway 73-75 was located across that part of the 
land lying north of the Missouri Pacific Railroad right of 
way and in substantially the same general direction but 
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not adjoining said right of way. In October, 1933, this 
proceeding was commenced to take by condemnation an 
additional 5.76 acres from the lands north of the Missouri 
Pacific right of way for the purpose of improving the lo- 
cation of highway 73-75 before paving was constructed 
thereon. 

The first contention of the appellant is that the court 
erred in refusing to give certain offered instructions on the 
question of an allowance or offset for special benefits that 
appellee received by virtue of the building of the highway. 
Appellee contends that there is no evidence to warrant the 
giving of such instructions. It is agreed by the parties, 
and the record so shows, that none of the witnesses called 
to the witness-stand testified to any special benefits re- 
ceived by appellee because of the construction of the new 
highway. Appellant contends, however, that the jury 
were permitted to view the premises in question, that it 
was apparent that special benefits did accrue to appellee, 
that the viewing of the premises is to be considered as 
evidence, and that there is therefore evidence to sustain the 
giving of the instructions. This court is committed to the 
rule that the viewing of the premises involved in litigation 
by the jury is evidence, and not merely a means of enabling 
the jury better to construe and apply the evidence adduced 
in court. Chicago, R. I. & P. R. Co. v. Farwell, 60 Neb. 
822; Drollinger v. Hastings & N. W. R. Co., 98 Neb. 520. 
However, we take the view that such evidence by itself, 
and in the absence of other evidence tending to sustain 
the issue, is not sufficient to sustain a finding or an award 
of damages. Such seems to be the prior holding of this 
court. In Drollinger v. Hastings & N. W. R. Co., supra, 
we said: “Upon a trial to determine the compensation to 
be awarded a landowner, where a railroad company exer- 
cises the right of eminent domain in crossing his farm, it 
is proper for the trial court to permit the jury to view the 
premises, and to take into account the result of their ob- 
servations, and make it, in connection with the other evi- 
dence, the basis of their verdict.” It will be noted that 
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the view of the premises by the jury may be considered by 
them in arriving at a verdict in connection with the other 
evidence. (Italics ours.) The trial court did not err in 
refusing the offered instructions. : 

Appellant contends that the trial court should have per- 
mitted evidence tending to show what was to happen to 
the old highway. The record shows that no offer of proof 
was made by which this court could determine whether or 
not the evidence was material. In the absence of an offer 
of proof, it will be presumed by this court that the trial 
court ruled correctly on the objection made. The rule in 
this state is that when to a question in direct examination 
of a witness an objection is interposed by the adverse 
party and sustained, in order to present the ruling to this 
court for review there must be an offer of proof of the 
facts sought to be put in evidence by the question to which 
the answer was excluded. 

Appellant further contends that the judgment was ex- 
cessive and cannot be sustained by the evidence. This 
court has held that there are two elements of damage in- 
volved in a case of this character: First, the market value 
of the land actually appropriated; and second, damages 
suffered by diminution in value of the remainder of the 
land, less special benefits received. Regouby v. Dawson 
County Irrigation Co., 126 Neb. 711. The evidence shows 
that appellee’s land that was taken was worth approxi- 
mately $150 an acre. Witnesses for appellant testified that 
it was worth $125, while appellee placed it at $200 an 
acre. The great weight of the evidence is to the effect 
that its market value in October, 1938, did not exceed $150 
an acre. As to the damages to the remaining lands the 
evidence is very unsatisfactory. Witnesses for both par- 
ties were permitted to testify without objection to the 
difference in value of the whole tract before and after the 
taking when, as a matter of fact, it should have been 
limited to the difference in value of the remainder of the 
land not taken before and after the taking for public use. 
Appellee’s witnesses testify that the remaining 185 acres 
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were damaged from $50 to $75 an acre “straight through.” 
That this was opinion evidence not supported by any rea- 
sonable statement of fact is apparent from the evidence. 
That appellee suffered damage other than the value of the 
property actually taken goes without saying. We must, 
however, bear in mind that appellee’s lands had already 
been crossed by a railroad right of way and the former 
route of federal-state highway 73-75. Appellee, we can 
assume, has once been paid for the inconvenience caused 
by the old highway and the heavy traffic thereon. The 
fact that appellee’s lands had already been cut up by a 
county road running north and south and a railroad and 
a highway running approximately from northwest to 
southeast materially lessens the damages that might other- 
wise accrue. On the other hand, the evidence shows that 
two small tracts, one consisting of 1.49 acres and the other 
of 5.87 acres, have been isolated from the main tracts by 
the old and new highways. That these two tracts are 
materially lessened in value cannot be disputed. Conced- 
ing for the sake of argument that the 5.76 acres were of 
the value of $150 an acre, a total of $864, we are convinced 
that the evidence cannot sustain a verdict of $2,636 for 
damages to the remainder of the land. After a considera- 
tion of all the evidence, we come to the conclusion that the 
verdict is so grossly disproportionate to the facts proved 
that a verdict of $8,500 cannot stand. The maximum al- 
Jowance that can be sustained by the evidence, in our 
opinion, is $2,100. 

We, therefore, hold that this appeal should be affirmed 
on condition that appellee remit the sum of $1,400 of the 
judgment obtained in the district court within 30 days, 
otherwise the judgment to be reversed and the cause re- 
manded for a new trial. 

AFFIRMED ON CONDITION. 
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WALLA WALLA LODGE No. 56, INDEPENDENT ORDER OF ODD 
FELLOWS, APPELLANT, V. BOARD OF EQUALIZATION, LINCOLN 
COUNTY, APPELLEE. 


FILED NOVEMBER 8, 1935. No. 29417. 


Opinion on motions for rehearing of case reported, ante, 
p. 292. Former opinion modified. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


CARTER, J. 

This case was previously argued and decided by this 
court. Walla Walla Lodge No. 56, I. O. O. F., v. Board of 
Equalization, ante, p. 292. The cause is again before the 
court on motions for a rehearing filed by both parties. 

We hold that the building described in the evidence is 
subject to assessment for taxation purposes in the sum of 
$3,600, as found by this court in a previous opinion, ante, 
p. 292, the same being 45 per cent. of its assessed value. 
On the authority of Masonic Temple Craft v. Board of 
Equalization, p. 827, post, released herewith, the lot upon 
which the building stands is also subject to assessment for 
taxation purposes to the extent of 45 per cent. of $5,675, 
its assessed value, the same being the sum of $2,553.75. 
The building and lot therefore ought to be taxed on the 
basis of an assessed value of $6,153.75. 

To the extent set forth herein the former opinion, ante, 
p. 292, is modified and the motions for a rehearing over- 
ruled. 

FORMER OPINION MODIFIED. 


MASONIC TEMPLE CRAFT, TRUSTEE, APPELLANT, V. BOARD 
OF EQUALIZATION, LINCOLN COUNTY, APPELLEE. 


FILED NoveMBER 8, 1935. No. 29418. 


Opinion on motions for rehearing of case reported, ante, 
p. 293. Former opinion modified. 
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Masonic Temple Craft v. Board of Equalization 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE 
and CARTER, JJ., and RYAN, District Judge. 


CARTER, J. 

This case has been before this court on two previous 
occasions in connection with other causes. North Platte 
Lodge, B. P. O. E., v. Board of Equalization, 125 Neb. 841; 
Masonc Temple Craft v. Board of Equalization, ante, p. 
293. The latter case is again before the court on motions 
for rehearing filed by both of the parties. 

In the last decision of this court, the assessed value of 
the Masonic property was fixed at $26,500 on the building, 
and $8,500 on the lot on which the building was con- 
structed. The court therein held that, under the evidence, 
65 per cent. of the assessed value of the building and 50 
per cent. of the assessed value of the lot were exempt for 
taxation purposes under the provisions of section 77-202, 
Comp. St. 1929. 

We are convinced that the finding by this court that 65 
per cent. of the building was exempt for taxation purposes 
is amply sustained by the evidence in the record. After a 
consideration of the briefs filed in support of the motions 
for a rehearing, we have come to the conclusion that the 
’ lot upon which the building was erected should be ex- 
empted in the same proportion as the building, and that 65 
per cent. of the assessed value of the lot is exempt for 
taxation purposes. We hold, therefore, that where a build- 
ing is constructed on a lot used primarily in connection 
with the building, a part of the building being exempt for 
taxation purposes, the lot will also be exempt in the same 
proportion. In the case at bar the building is subject to | 
assessment for taxation purposes to the extent of 35 per 
cent. of its assessed value, the same being the sum of 
$9,275. The lot upon which the building stands is, under 
the evidence in this case, subject to assessment for taxa- 
tion purposes to the extent of 35 per cent. of its assessed 
value, which is the sum of $2,975. The building and lot 
therefore ought to be taxed on the basis of an assessed 
value of $12,250. 
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To the extent herein set forth the former opinion, ante, 
p. 298, is modified and the motions for a rehearing over- 
ruled. 

FORMER OPINION MODIFIED. 


HAROLD D, CURLEY, APPELLANT, V. WINNIE V. WHITE ET 
AL., APPELLEES : LEXINGTON STATE BANK, APPELLANT: LIND- 
LEY-CAHOW COMPANY, INTERVENER, APPELLEE. 


FILED NOVEMBER 8, 19385. No, 29285. 


1. Husband and Wife: CoNTRACT OF MARRIED WOMAN. The con- 
tract of a married woman, which is not made with reference to 
her own separate trade, business or profession, and by which 
she charges her separate estate, can be enforced only against 
the separate estate which she possessed at the date of the con- 
tract. 

2. Mortgages: Mercer. Where the owner of the fee in real estate 
acquires a first mortgage lien thereon, no merger occurs if there 
is an intervening lien and it was the intention of the holder of 
the title to the real estate, at the time of acquiring the lien, 
that merger should not occur. 

8. Estoppel. To be available as a cause of action or a defense, 
estoppel must be specially pleaded. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Reversed, with directions. 


J.T. Berquist and Cook & Cook, for appellants. 


Shotwell, Monsky, Grodinsky & Vance, Frank M. Johnson 
and T. M. Hewitt, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, PAINE and 
CARTER, JJ., and RYAN, District Judge. 


RYAN, District Judge. ; 

This is an action brought by the plaintiff to foreclose 
a certain real estate mortgage upon a tract of farm land 
located in Dawson county, Nebraska. The petition is in 
the usual form. A cross-petition was filed by the defend- 
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ant Lexington State Bank, asking foreclosure of a lien in 
the sum of $1,530.40 upon a partial assignment of the mort- 
gage. ‘ 

The appellee Lindley-Cahow Company, upon leave of 
court, filed a petition in intervention, alleging that it had 
an interest in the matter in litigation; that on December 
20, 1932, the claim of intervener against the estate of 
Lemuel R. White, deceased, was duly allowed by the county 
court of Dawson county, Nebraska, in the sum of $12,260.- 
45; no appeal has been taken from the order of allowance 
of said claim; and that said order and judgment in favor 
of the intervener were final; and alleges further that the 
notes secured by said real estate mortgage were fully paid 
on or about February 4, 1982, and the indebtedness repre- 
sented thereby fully and completely released, satisfied, dis- 
charged and extinguished, and that said mortgage and the 
lien thereof upon said real estate described in plaintiff’s 
petition were fully and completely released, discharged and 
extinguished; that the purported assignment of the notes 
and mortgage by the original holder thereof, the Lexington 
State Bank, was not bona fide, but was fictitious and made 
for the purpose of fraudulently attempting to revive the 
debt and the lien after payment and for the purpose of 
defrauding the intervener and other creditors of the estate 
of Lemuel R. White, deceased; and that said purported as- 
signment was made through collusion between the plaintiff, 
the cross-petitioner Lexington State Bank, and the defend- 
ant Winnie V. White as part of a conspiracy between said 
parties to defraud the intervener and other creditors of the 
estate of Lemuel R. White, deceased. Intervener prays the 
petition of the plaintiff and the cross-petition of the Lex- 
ington State Bank be dismissed, that the court adjudge that 
the indebtedness represented by the notes and mortgage 
set up and sought to be foreclosed has been fully paid, 
satisfied and discharged and that the same should be can- 
celed of record. 

To this petition of intervention answers were filed by 
the plaintiff and the cross-petitioner, the Lexington State 
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Bank. The answer of the plaintiff alleges that the defend- 
ant Winnie V. White, at the time of the execution of the 
notes and mortgage described in the petition, was a married 
woman and the wife of Lemuel R. White, and as such wife 
executed the notes and mortgage; that the aforesaid notes 
and mortgage were not executed in connection with any 
separate trade or business then carried on by the said 
Winnie V. White, and the said Winnie V. White was not 
then carrying on any trade or business of her own account, 
and that said Winnie V. White executed said notes and 
mortgage solely as a married woman to charge her interest 
in the real estate of her husband covered by said mortgage, 
and at the time of the execution and delivery of said in- 
struments she had no separate property or estate whatever ; 
that upon the death of said Lemuel R. White the defendant 
Winnie V. White received certain insurance money upon 
the life of said Lemuel R. White, the same being payable 
direct to her and not liable for the payment of any of the 
debts of said deceased, and that the insurance money so 
received was an amount in excess of $17,000; that said in- 
surance money was received by her on or about February 
4, 1932; that at said time the notes and mortgage set forth 
in the petition were owned and held by the defendant 
Lexington State Bank, and that on or about said date 
Winnie V. White purchased the said three notes for the 
principal sum of $5,000 each and the mortgage securing 
the same, and paid the bank therefor the sum of $15,123.96 
out of the insurance money received by her; that at the 
time of the purchase of said notes and mortgage it was 
understood and agreed between Winnie V. White and the 
bank that said transaction should not constitute a payment 
or discharge of the mortgage indebtedness, and that the 
same should not be extinguished but should be kept alive 
and continued as a mortgage indebtedness against said 
land, and it was agreed between the parties that the bank 
should assign and deliver said notes and mortgage to such 
persons as Winnie V. White should direct; that by error 
and mistake the notes and mortgage were first assigned of 
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record by the bank to the defendant Winnie V. White; that 
thereafter, at the direction of Winnie V. White, the notes 
and mortgage were assigned and delivered to the plaintiff 
by the bank on the 11th day of August, 1933, and that the 
plaintiff is now the legal owner and holder thereof; that 
it was not the intention of Winnie V. White or of the bank, 
or either of them, that the sum paid by Winnie V. White 
should constitute a payment and discharge of the mortgage 
indebtedness, or any part thereof, but it was the intention 
of both parties, and that the actual transaction was that’ 
Winnie V. White individually purchased said mortgage 
and the notes secured thereby from the bank with the in- 
tention that it should continue in existence as a lien upon 
the real] estate therein described, and that the same should 
not merge with the title to the mortgaged premises received 
by Winnie V. White under the will of Lemuel R. White, 
deceased, and that plaintiff is entitled to the foreclosure 
of the mortgage as prayed in his petition. 

The cross-petitioner Lexington State Bank filed a similar 
answer to the petition of intervention. Winnie V. White, 
as executrix of the estate of Lemuel R. White, deceased, 
filed an answer in the nature of a general denial to the 
petition of intervention. The intervener filed a reply to 
her answer, denying every allegation therein contained 
except that Winnie V. White had paid the sum of $15,123.- 
96 to the Lexington State Bank. 

The trial court found in favor of the intervener, found 
that the mortgage debt was paid and satisfied by Winnie 
V. White on February 4, 1932, and should be canceled of 
record; that the assignments were not bona fide, but were 
made as part of a conspiracy to revive the debt after it 
had been paid and extinguished. The court entered judg- 
ment dismissing the petition of the plaintiff and the cross- 
petition of the Lexington State Bank and canceling of 
record the mortgage and assignments thereof. The plain- 
tiff and the cross-petitioner, Lexington State Bank, bring 
the case to this court on appeal. 

Lemuel R. White was engaged quite extensively in the 
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feeding of live stock and at the time of his death on De- 
cember 28, 1981, was the owner of a large amount of both 
real and personal property. Most of the real estate was 
heavily encumbered and he owed a considerable amount of 
unsecured debts. He had three life insurance policies of 
$10,000 each, of which Winnie V. White was the beneficiary. 
The said Winnie V. White received payment on each one 
of these policies some time in June, 1932, and out of the 
proceeds paid $7,385.75 at the Lexington State Bank, these 
policies having been assigned to the bank as collateral 
security. The balance of the insurance money, totaling 
a little over $17,000, the amount having been reduced 
somewhat by reason of the fact that an error was made in 
the age of the insured at the time the policy was written, 
was paid on February 4, 1932. At that time the Lexington 
State Bank was the owner and holder of the three $5,000 
notes and the real estate mortgage securing the same which 
are sought to be foreclosed by the plaintiff in this action. 

Winnie V. White testified that she inquired of R. F. 
Stuckey, president of the Lexington State Bank, if she 
might purchase the mortgage and invest her insurance 
money in it so that she might foreclose it and secure the 
home place as a home for herself and her sons, that, upon 
being assured that she could do this, she purchased the 
notes and mortgage from the Lexington State Bank. The 
notes were indorsed to her'without recourse and an as- 
signment of the mortgage executed to her on that date 
by the bank; that it was not her intention that the mort- 
gage and notes should be paid and discharged, nor that 
the lien should merge with the title which vested in her by 
reason of the will of her deceased husband. The defend- 
ant Winnie V. White was named as the sole legatee and 
devisee in the will of Lemuel R. White and also designated 
as the executrix. The will was admitted to probate on 
February 15, 1932, in the county court of Dawson county. 

R. F. Stuckey, the president of the Lexington State Bank, 
testified as to the conversations had between him and 
Winnie V. White on February 4, 1932, and strongly cor- 
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roborates her testimony. It was also testified by both 
parties that sometime later Mrs. White borrowed $1,500 
from the bank and assigned one $5,000 note to the bank as 
collateral security for this loan. 
The assignments of the notes and mortgage to the plain- 
tiff were made on August 11, 1933, for the purpose of 
bringing the action of foreclosure. It is admitted that the 
plaintiff has no financial interest in the subject-matter of 
the litigation, but brought the action solely for the benefit 
of Winnie V. White. The assignments to the plaintiff, 
made on August 11, 1933, were dated March 2, 1933, and 
were made at the direction of the defendant Winnie V. 
White. 

On behalf of the intervener two letters written by the 
defendant Winnie V. White to the intervener were produced 
in evidence. The first of these contains this statement: 
“I have the money from one policy, paid the note at the 
bank, am using a part of the remainder to buy corn and 
hay with. As soon as I get the remainder I want to pay 
off the mortgage on the home place.” This letter was not 
dated, but was written some time between the Ist of Janu- 
ary and the 4th of February, 1932. The second letter is 
dated February 27, 1982, and contains the statement: “I 
had some insurance money. I paid off a $15,000 mortgage 
and int. on this place.” 

Thomas H. Lindley, president of the intervener company, 
testified to the indebtedness owing the intervener by Lemuel 
R. White at the time of his death, and that he talked with 
Winnie V. White in June of 1932. In answer to the ques- 
tion, “Will you state whether or not she told you anything 
about the mortgage on the home place in any of those con- 
versations, stating which one?” the witness replied: “I re- 
marked to Mrs. White that it was too bad that she had tied 
her money up in the eighty at home as she would have been 
in shape to go on, and I would assist the boys the same as 
I had in the past with Lem. She said, ‘Well, I can see that 
now;’ ‘but,’ she says, ‘Mr. Stuckey was bound that I would 
clean up this farm, on this eighty, so I have put my money 
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in there, but I can see that I should have kept my money 
so that I could do business with it.’ ”’ 

Vern W. Vance, a member of the firm of attorneys rep- 
resenting the intervener, testified that he talked with Mrs. 
White on April 25, 1932; that he discussed the indebtedness 
of the estate and the mortgages upon the real estate. He 
testified: ‘She said that this home eighty and the other 
section and a half had been covered by a fifteen thousand 
mortgage to the Lexington State Bank, but that she had 
paid off that mortgage and it was then clear and was the 
only piece which was clear with the exception of the fact 
that the estate had an undivided one-third interest in an- 
other section of pasture land, joining, as I recall, the 960 
acres which were a part of the estate. Q. Did Mrs. White, 
in that conversation, indicate to you that she had purchased 
the mortgage on that home place eighty? A. Nothing of 
the kind was ever mentioned or suggested.”” Mr. Vance 
further testified that he examined the records in the office 
of the register of deeds and found that the $15,000 mort- 
gage had not been released of record. 

The defendant Winnie V. White denies making the state- 
ments attributed to her and testifies: “Q. Did you make 
any statement at that time to Mr. Vance with reference to 

_ the $15,000 mortgage on the home eighty and the section 
and a half of pasture land? A. I did. I said that I held 
the mortgage.” She also testified that in her letters she 
did not mean to convey the idea that the $15,000 mortgage 
had been discharged; that she was merely explaining to 
Mr. Lindley what disposition she had made of her insurance 
money. 

The principal assignments of error made are: (1) That 
the findings and judgment of the court are contrary to 
law; and (2) that the findings and judgment of the court 
are not sustained by sufficient evidence. 

The law of this state governing the propositions involved 
is well settled. The general rule applicable is: “Where the 
owner of premises acquires an outstanding mortgage there- 
on, his intention is the controlling factor as to whether 
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there is a merger. If his intention has been expressed, it 
controls. In the absence of such an expression, the inten- 
tion will be presumed from what appears to be his best 
interest as shown by all the circumstances.” 46 A. L. R. 
322, note 1. 

In Peterborough Savings Bank v. Pierce, 54 Neb. 712, it 
is held: ‘Whether the two estates will be held to have 
coalesced will depend upon the facts and circumstances in 
the particular case, the then intention of the party acquir- 
ing the two estates, and the equities of the parties to be 
affected.” 

In Citizens State Bank v. Petersen, 114 Neb. 809, it is 
held: 

“Ordinarily, when one having a mortgage on rea! estate 
becomes the owner of the fee the former estate is merged 
in the latter. 

“But the mortgagee may in such case keep his mortgage 
alive when it is essential to his security against an inter- 
vening title. If there was no expression of his intention 
in relation to the matter at the time he acquired the equity 
of redemption, it will be presumed, in the absence of cir- 
cumstances indicating a contrary purpose, that he intended 
to do that which would prove most advantageous to him- 
self.” 

These holdings were followed and approved in Edney v. 
Jensen, 116 Neb. 242. 

The rule is firmly established in this state that a merger 
does not occur where a party acquires two unequal estates 
in realty, if there is an intervening lien and it was the in- 
tention of the holder of the estates, at the time of acquiring 
them, that merger should not occur. Under the facts dis- 
closed by the record in this case, as shown by the testimony 
of Winnie V. White and R. F. Stuckey, president of the 
Lexington State Bank, and corroborated by the fact that 
the mortgage was assigned and not released of record, and 
by the further fact that the Lexington State Bank after- 
wards made a loan to Winnie V. White and took a partial 
assignment of the mortgage as security therefor, it is clear 
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that there was no merger intended by Winnie V. White at 
the time she purchased the mortgage and the indebtedness 
secured thereby from the Lexington State Bank, and it is 
equally as clear that the cross-petitioner, Lexington State 
Bank, so understood the transaction. 

The burden of proving that the assignments were not 
bona fide and were made as a part of a conspiracy between 
Winnie V. White and the cross-petitioner, Lexington State 
Bank, was upon the intervener, and in our judgment the 
proof falls far short of sustaining that burden. 

Winnie V. White, at the time she signed and executed 
the notes and mortgage which she afterwards purchased, 
was the wife of Lemuel R. White, who at that time was 
the owner of the premises involved. While it is true that 
the notes contain the clause, “Each of us hereby personally 
charge our own separate estate with the payment of this 
note,’”’ it is undisputed that at the time of the execution of 
the notes she had no separate estate whatever. She had no 
separate trade, business or profession. She signed the 
notes with her husband to charge her interest as wife in 
the mortgaged lands. 

The law is well settled in this state that the contract of 
a married woman can only be enforced against the separate 
estate which she possessed at the date of the contract. 
Kocher v. Cornell, 59 Neb. 315; Giliner State Bank v. 
Talich, 115 Neb. 236. 

The statements made by Winnie V. White in her corre- 
spondence with the intervener are strongly relied upon by 
the intervener in this case. The most that could be made 
of them is that they might amount to an estoppel, but it is 
also a well-settled principle of law that, to be available 
either as a cause of action or a defense, estoppel must be 
specially pleaded. Burwell Irrigation Co. v. Lashmett, 59 
Neb. 605; Boales v. Ferguson, 55 Neb. 565; Diehl v. John- 
son, 123 Neb. 699; Scheschy v. Binkley, 124 Neb. 87. 

It is also argued in the briefs that the insurance money 
with which the mortgage in question was purchased was 
not entirely exempt to Winnie V. White, and the briefs in- 
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clude computations as to how much was actually exempt. 
This question was not raised by the pleadings. The amount 
of the premiums paid, however, does appear in the record, 
and, according to our computation, a $500 annual premium 
would purchase slightly more insurance than the amount 
of this mortgage, and therefore the contention is without 
merit. 

The judgment of the district court is therefore reversed 
and the cause is remanded, with directions to enter a de- 
cree of foreclosure as prayed in the petition and cross- 
petition. 

REVERSED. 


IN RE ESTATE OF JOHN R. HOUSE. 
NELLIE HOUSE MONTGOMERY CRAVEN, APPELLANT AND 
CROSS-APPELLEE, V. PAUL A. PINION, EXECUTOR, ET AL., AP- 
PELLEES: HERBERT V. BIRK ET AL., APPELLEES AND CROSS- . 
APPELLANTS. 


FILED NOVEMBER 15, 1935. No. 29870. 


1. Wills: ProBATE: REVOCATION: APPEAL: TRANSCRIPT: JURIS- 
DICTION. When, upon a petition to probate a will, the will is 
admitted to probate and later a petition in equity for revocation 
of the probate of said will is duly filed and issues thereupon are 
duly made up and tried in the county court, a transcript of the 
proceedings will not be deemed insufficient to confer jurisdiction 
of the subject-matter upon the district court when it fails to 
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contain the petition for probate of the will, if the petition for 
revocation recites the fact of the petition for probate and the 
parties stipulated in the district court that the cause should be 
tried there upon the pleadings filed and used in the county court. 
In such a situation the action is considered as begun with the 
filing of the petition for revocation of probate. 

2. Appeal: CROSS-APPEAL: PRAECIPE. Paragraph 2, rule 7 of the 
rules of this court, requires the precipe for a cross-appeal to 
be filed on or before the day originally fixed for the filing of 
eppellen’s pret 

3. . “Order extending time originally 
fixed for Or to file brief does not operate to extend the 
time for filing precipe for cross-appeal beyond the day originally 
fixed for appellant to file brief.” Ellingwood v. Schellberg, 121 
Neb. 207. 

4. Wills: PropaTE: REVOCATION: FRAUD. ‘Where the fraud re- 
lied upon, for the vacation of a decree admitting a will to pro- 
bate, is of such a character that it would have been available to 
defeat the probate of the will, an allegation that the plaintiff 
had no actual notice of the proceedings is not sufficient to excuse 
his failure to contest the will, where it appears that notice of 
the proceedings was given according to law, and he had notice 
of facts sufficient to put him upon inquiry.” Miller v. Estate of 
Miller, 69 Neb. 441. 


APPEAL from the district court for Thurston county: 
FREDERICK L. SPEAR, JUDGE. Affirmed. 


Howard Saxton and Allen & Requartte, for appellants. 
James H. Hanley and John C. Mullen, contra. 


Heard before Goss, C. J., ROSE, Goop, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goss, C. J. 

This is an appeal from a judgment relating to the probate 
of the will of John R. House. 

The will was made on December 28, 1926, and testator 
died the next day. The will devised approximately one-half 
of testator’s real estate to his wife and the remainder to 
his executor in trust, with instructions to pay the net in- 
come from this portion to Nellie House Montgomery 
Craven, his only child. Upon her death, leaving issue, the 
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real estate devised in trust was to pass to her “lineal heirs 
at law absolutely in fee simple.” If she failed to leave 
issue, such real estate was to go to testator’s heirs at law 
related to him “by blood.”’ The will bequeathed to testator’s 
wife and daughter, share and share alike, all his personal 
property except his stock in a certain grain company, 
which stock was bequeathed to the grain company. The 
estate consisted of more than 2,000 acres of fine land and 
of more than $30,000 in personal property. 

The will was admitted to probate in the county court on 
February 28, 1927. October 15, 1929, Nellie House Mont- 
gomery Craven filed a petition in the county court, asking 
revocation of the probate of the will on the grounds that 
the executor and his attorney intentionally and fraudulently 
concealed from her the mental and physical incompetency 
of testator to make the will, alleging that she brings this 
action immediately upon the discovery of the facts as to 
the incompetency of testator. Issues were joined by plead- 
ings filed by the parties interested and who had not been 
defaulted for want of pleadings filed by November 26, 
1929. On December 11, 1929, the county court entered a 
decree revoking the order of February 28, 1927 (admitting 
the will to probate) and set the hearing for the probate 
thereof for December 12, 1929, on which date the county 
court found that the instrument was not the last will and 
testament of John R. House, ordered its probate refused 
and appointed William T. Craven, husband of Nellie House 
Montgomery Craven, as the administrator of the estate of 
John R. House. Craven gave bond, receipted to Pinion, 
Executor, for the property described in the executor’s final 
report, and the interested defendants appealed to the dis- 
trict court. 

The cause was twice tried in the district court, once by 
Judge Ryan and once by Judge Spear. In the first trial the 
court ruled that the case should be tried to a jury on the 
contest of the will and to the court on the question of 
setting aside the probate. It was so tried and the jury 
disagreed. In the second trial the judge followed the same 
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procedure. His order, made at the beginning of the trial, 
was: “Thereupon the court decided to hear the issues on 
the petition for revocation of probate of the will to the 
court itself without a jury, and decided that the issues on 
the petition for probate of the will, the objections thereto, 
and the contents thereof, be tried by the jury.” 

On September 22, 1938, the jury returned a five-sixths 
verdict, finding that the instrument offered for probate 
was the last will and testament of John R. House, deceased. 
On May 21, 1934, the court found that plaintiff was entitled 
to present to the court and jury the issues raised by her 
petition for revocation, ordered the will admitted to probate 
and that the judgment be certified to the county court and 
proceedings be there had to carry out the terms of the will. 
In legal effect this reversed the judgment of the county 
court and allowed the former probate of the will to stand. 
Plaintiff appealed and defendants undertook to cross- 
appeal. 

Plaintiff raises at the outset her objection that defend- 
ants failed, in the transcript from the county court to the 
district court, to include or to show any petition for the 
probate of the will of John R. House. She argues that such 
a petition was absolutely necessary to be shown in the 
transcript to give the district court jurisdiction of the 
subject-matter. 

In answer to this contention defendants cite In re Estate 
of Francis, 94 Neb. 742, where, on page 748, this language 
appears in the opinion: “It was first contended that no pe- 
tition for the probate of the copy of the alleged will was 
ever filed in the county court, and therefore that court was 
without jurisdiction. The transcript, however, recites that 
such a petition was filed, and, although no copy of it is 
found in the record, still the recitation of the fact of the 
filing of such a petition will be taken as true, and therefore 
the court was not without jurisdiction.” 

It is to be noted that in the above case the opinion says 
that the transcript “recites that such a petition (for probate 
of the copy of an alleged will) was filed.” We have ex- 


842 NEBRASKA REPORTS [VoL. 129 


In re Estate of House 


amined the transcript in the case and find it contains what 
the opinion says it contains. We have also examined the 
original briefs in that case and find that much of their con- 
tent was used in discussing the precise point passed upon 
by the court in the few lines above quoted. 

In the instant case the action was begun by plaintiff in 
the county court by the filing of the “Petition for Revoca- 
tion of Will.” It recited with particularity the presenting 
by Paul A. Pinion of the will of the deceased and a petition 
for the appointment of Pinion as executor thereof; that on 
February 28, 1927, a decree was entered by the county court 
admitting said instrument to probate as the last will and 
testament of John R. House, the issuance of letters testa- 
mentary to him, and that he is now the duly qualified and 
acting administrator and the trustee appointed under said 
will. The petition alleges the incompetency of plaintiff, her 
recent discovery of them and her freedom from laches, and 
prayed that the decree admitting the will to probate be set 
aside, that the letters testamentary be revoked, that the 
instrument be not adjudged the last will of John R. House, 
but that William T. Craven, or some other suitable person, 
be appointed administrator, “and for such other relief as 
be just and equitable.” The issues were made up in the 
county court on the theory that this petition was the begin- 
ning of the action and all parties tried it there upon that 
theory. In the district court, in open court, all parties to 
the action stipulated that the case should be tried upon the 
pleadings filed and used in the county court and an order to 
that effect was journalized and appears in the transcript 
brought to this court. 

When, upon a petition to probate a will, the will is ad- 
mitted to probate and later a petition in equity for revoca- 
tion of the probate of said will is duly filed and issues 
thereupon are duly made up and tried in the county court, 
a transcript of the proceedings will not be deemed insuffi- 
cient to confer jurisdiction of the subject-matter upon the 
district court when it fails to contain the petition for pro- 
bate.of the will, if the petition for revocation recites the 
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fact of the petition for probate and the parties stipulated 
in the district court that the cause should be tried there 
upon the pleadings filed and used in the county court. In 
such a situation the action is considered as begun with the 
filing of the petition for revocation of probate. 

Defendants attempted to cross-appeal. Their precipe 
giving notice thereof was filed in this court January 9, 
1935. Paragraph 2, rule 7 of this court, requires the 
precipe for a cross-appeal to be filed on or before the day 
originally fixed for the filing of appellant’s brief. That day 
was September 17, 1934. Therefore the precipe for cross- 
appeal was filed too late. It is true that extensions of time 
were granted to appellant, but that does not extend the 
time for taking the cross-appeal because this is ruled by the 
time “originally fixed” for the filing of appellant’s brief. 
We have so held. Ellingwood v. Schellberg, 121 Neb. 207. 
So the cross-appeal was not perfected and we cannot con- 
sider it. 

Plaintiff complains and alleges error because all of the 
cause on appeal in the district court was not tried to the 
court instead of submitting a part of the issues to the jury; 
that if any part of the case was to be submitted to a jury 
the court erred in not submitting all of it to the jury. 

As we view the situation, this cause on appeal never 
reached the stage where it was necessary to submit any 
feature of it to a jury. After the will had been duly ad- 
mitted to probate, upon evidence satisfying the county court 
of the competency of the testator and of the execution of 
the will in the manner provided by statute, the plaintiff 
filed her petition in equity to revoke probate of the will. 
Upon trial in the county court of the issues, the contestant 
prevailed and the admission of the will to probate was or- 
dered revoked. Defendants appealed. The issue first to be 
decided in the district court was whether the county court 
was justified in revoking the probate. That was an issue 
for the court alone and not for a jury. It should have been 
disposed of in the district court before any jury was there 
called to pass upon whether the testator was competent 
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when he made the will and whether it was executed accord- 
ing to and was in the form provided by law. If plaintiff 
. failed to prove to the district court that she had been de- 
frauded out of her right to contest the probate of the will in 
the county court, then it was the function of the district 
court to find for the contestants and to order the county 
court to restore the status of the probate proceeding to the 
position occupied when the county court entered the erro- 
neous order, from which defendants had duly appealed. As 
we understand the orders of the district court, it was there 
found and ordered by the court that the will should stand 
as originally probated. There never arose any occasion for 
the use of a jury in the district court. Its finding was un- 
necessary, its action nugatory. 

The court heard all the evidence. The effect of the judg- 
ment was that the probate should not have been revoked 
and that the county court should restore the parties to their 
former status. If the court heard unnecessary evidence on 
the supposed jury question, that was, of course, not preju- 
dicial. 

Considering the matter de novo, we find there was ample 
evidence to justify the conclusion of the district court. 
Plaintiff, who resided in Oregon, came home to attend her 
father’s funeral. The will was read to her two or three 
days after the funeral. She knew there was a trust provi- 
sion in the will and wanted to get that cleared up so she 
would have a fee simple title. She discussed it with Mr. 
Smith, attorney for the estate, and wanted him to get the 
probate of the will put off until the trust feature could be 
adjusted or until she and her husband came from Oregon in 
the spring of 1927. She returned to Oregon a few days 
after the funeral and corresponded with Mr. Smith and 
with her mother. She had a letter from a law firm in 
Omaha relating to the matter. The notice of the hearing to 
probate the will February 28, 1927, was published in a 
Pender paper and she regularly received that paper. She 
testified Smith advised her by letter that ‘“Mr. Flynn (the 
county judge) said he would have to probate it and it was 
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going to be probated over my head.” Plaintiff and her hus- 
band discussed the situation and Mr. Craven answered the 
letter from Mr. Smith, saying in part: ‘We think that 
things will all work out to the best anyhow within a short 
time, and Mrs. Craven asks me to tell you to go ahead with 
the probate of the will, as you suggest, if you will put my- 
self in as executor when I can get back.” Plaintiff admitted 
on cross-examination that the above quotation from her 
husband’s letter to Smith was a part of the conversation 
between herself and husband concerning Mr. Smith’s let- 
ter. After Mr. and Mrs. Craven returned from Oregon in 
the spring of 1927, Mr. Craven looked after her interests in 
the farms she got in trust under the terms of the will, su- 
pervising the work with Mr. Pinion, the executor. They 
arranged leases, painted buildings and repaired fences. 
This continued through 1928 and 1929, as long as Mr. 
Pinion was executor. When he was removed late in 1929 
and Mr. Craven was appointed administrator, he took full 
charge. The Cravens have continued to make their home 
in Pender since May, 1927. This is a brief sketch of the 
evidence, justifying the finding that no fraud was perpe- 
trated upon plaintiff as to the probate of the will. She was 
at all times either in possession of all facts relating to the 
execution or probate of the will or was charged with notice 
sufficient, if followed up, to have put her upon full inquiry, 
as to those matters. 

“Where the fraud relied upon, for the vacation of a de- 
cree admitting a will to probate, is of such a character that 
it would have been available to defeat the probate of the 
will, an allegation that the plaintiff had no actual notice of 
the proceedings is not sufficient to excuse his failure to con- 
test the will, where it appears that notice of the proceedings 
was given according to law, and he had notice of facts 
sufficient to put him upon inquiry.” Miller v. Estate of 
Miller, 69 Neb. 441. 

We are of the opinion the judgment of the district court 
was right. It is 
AFFIRMED. 
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VAN T. WESCOTT, APPELLANT, V. LEE MATHERS ET AL., AP- 
: PELLEES. 


FILED NOVEMBER 15, 1935. No. 29362. 


1. Judgment: NuNc Pro Tune Entry. The district court may 
enter a nunc pro tune order to show an order or judgment which 
was rendered at a previous term of court, but which was not 
journalized at such term. 

2. Appeal. The trial court’s finding, based on conflicting evidence, 
in law action tried to court without a jury, will not be disturbed 
on appeal, unless clearly wrong. 

3. Landlord and Tenant: LraseE: TITLE TO Crops. Provision in a 
lease, reserving to the landlord title and possession in crops, to 
be grown on demised premises, until the terms of the lease are 
complied with and the rent paid, is a valid and enforceable 
reservation of title. 


APPEAL from the district court for Dawson county: 
Isaac J. NISLEY, JUDGE. Affirmed in part and reversed in 
part. 


George A. Munro and Minor & Minor, for appellant. 
Hamer & Tye and T. M. Hewitt, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


GOooD, J. 

This is an action in replevin tried to the court without a 
jury. In his petition plaintiff set forth three separate 
causes of action. This appeal relates solely to the first 
cause of action wherein plaintiff alleged that he was the 
owner and entitled to the immediate possession of particu- 
larly described live stock, farm implements, also corn and 
alfalfa, growing or grown on certain described lands. To 
this first cause of action defendant entered a general denial. 

February 7, 1934, after trial of the issues, the court made 
its findings and entered judgment thereon, in which the 
replevied property was awarded in part to plaintiff and the 
other part to defendants. Plaintiff and defendants filed 
motions for a new trial. Then followed an entry of a judg- 
ment on the 5th of April, 1934, which is at variance with 
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that entered on the 7th of February. To this judgment 
plaintiff filed a motion for a new trial which was overruled. 
The second judgment was entered at a term of court sub- 
sequent to that at which the first was rendered. On May 
7, 1934, a nune pro tune journal entry was entered as of 
date March 17, 1934, which was during the term at which 
the first judgment was entered. The nunc pro tunc journal 
entry is as follows: 

“That on the 17th day of March, 1934, that being one of 
the days of the adjourned October, 1933, term of this court, 
the above entitled cause came on to be heard, upon the mo- 
tion of the plaintiff for a new trial: and the motion of the 
defendant for a new trial, and upon consideration of said 
motions, the court is of the opinion that the findings and 
judgment of the court heretofore, and on the 7th day of 
February, 1934, entered, should be set aside, and the court 
upon its own motion doth set aside said findings and judg- 
ment and doth overrule both said motions, and again takes 
this cause under advisement for further consideration and 
determination by the court.” 

Plaintiff contends that the court was without jurisdiction 
to enter the second judgment, because it had no jurisdiction 
to set aside the judgment entered at the previous term of 
court, and argues that the nunc pro tunc order entered in 
May was an attempt by the court to give it jurisdiction of 
the cause to render the second judgment. 

From the record it appears without question that the 
court did, in fact, on the 17th day of March, 1934, vacate its 
former judgment and again take the cause under advise- 
ment. That was at the same term and was within the ju- 
risdiction of the court, but for some reason the journal 
entry of the judgment was not spread on the record. There 
is no question that the court may, at a subsequent term, 
enter a nunc pro tunc order to show what was actually done 
at a previous term of court. Hamer v. McKinley-Lanning 
Loan & Trust Co., 51 Neb. 496; Hyde v. Michelson, 52 Neb. 
680 ; Calloway v. Doty, 108 Neb. 319. 

Plaintiff contends that the first judgment was set aside 
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without any notice to the plaintiff. The record fails to es- 
tablish this claim; but, even had he been without notice, it 
does not appear that plaintiff was prejudiced because he did 
not seek to have the cause retried or additional testimony 
taken; nor is there any claim that there was other evidence 
that he could or would have produced. If the court con- 
cluded that it had made an error in the first judgment en- 
tered, it was warranted in setting it aside on its own motion 
at the same term. The cause then stood submitted to the 
court upon pleadings and the evidence. If plaintiff had de- 
sired to offer any further testimony, he should have made 
such a showing; none was made. No error, prejudicial to 
plaintiff in this respect, is disclosed. 

With reference to the ownership of the farming imple- 
ments and live stock described in the first cause of action, 
the evidence is in irreconcilable conflict. That on behalf of 
the plaintiff would indicate the ownership to be in plaintiff, 
while that on behalf of defendants would strongly indicate 
the ownership of the property was in defendants. It is a 
rule that, in the trial of a law action to the court without a 
jury, findings of facts based on conflicting evidence will 
not be disturbed on appeal, unless clearly wrong. Vohland 
v. Barron, 126 Neb. 50; City of Cozad v. Thompson, 126 
Neb. 79; Chiles v. Custer County, 127 Neb. 481; Miller v. 
Banner County, 127 Neb. 690; Elmcreek Ditch Co. v. St. 
John, 127 Neb. 253. The finding is supported by sufficient 
evidence. 

Ownership of the alfalfa hay and corn, described in the 
first cause of action, hinges upon a question of law. Plain- 
tiff was the owner of a farm which he leased to defendants 
under a written instrument, which was partly printed and 
partly in typewriting, and which contained this typewrit- 
ten provision: “The lessor (plaintiff) reserves ownership 
in all crops grown on said lands, title and possession there- 
of to be and remain in the lessor until the conditions of this 
lease are fully complied with, the rent paid, including the 
division and delivery of the landlord’s share.” Among 
other things, the typewritten portion of the lease or con- 
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tract provided for the payment of “$200 cash as evidenced 
by a note of even date and like amount.” The undisputed 
evidence shows that this note had not been paid at the time 
this action was begun. The question arises as to whether, 
under this provision of the lease or contract, title and right 
of possession were in the plaintiff, the lessor. 

In Sanford v. Modine, 51 Neb. 728, this court had under 
consideration a written instrument, whereby the owner of 
realty, by contract, had placed the possession thereof in an- 
other party for the raising of crops, and, by the terms of 
the instrument, the title and possession of the crops were to 
remain in the owner of the land until the compensation for 
the use of it was fully paid to the owner. In that case it 
was held that the title and possession were in the owner of 
the Jand. Referring to the contract, the court said (p. 
732): 

“As we read and understand the foregoing, call it a lease 
or a contract as you may please, or the parties to it landlord 
and tenants, or the latter croppers, the agreement was that 
the parties who worked the land, who planted, cultivated, 
and harvested the crops had no interest or ownership there- 
in until such time as there had been the division of them 
contemplated by the express terms of the instrument. This 
was their agreement directly and plainly stated. There is 
no claim that it was for any reason as to this stipulation 
void or not enforceable, and as we know of none, we must 
accept the contract which the parties made for themselves. 
We cannot, by so-called construction, supplant it by a dif- 
ferent one which would be a contract, not of the parties, 
but the workmanship of the court. The owner of the land 
was, by the agreement, the owner of the crops until the per- 
formance of the conditions required of the other parties by 
the express terms of the agreement.” 

The courts of last resort of other states likewise hold 
that a provision in a lease, reserving to the landlord title in 
crops to be grown on the demised premises until the terms 
of the lease are complied with and the rent paid, is a valid 
and enforceable reservation of title. Among the cases so 
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holding are Andrew v. Newcomb, 32 N. Y. 417; McCombs 
v. Becker, 8 Hun (N. Y.) 342; Consolidated Land & Irriga- 
tion Co. v. Hawley, 7 S. Dak. 229; Wentworth v. Miller, 58 
Cal. 9; Merchants State Bank v. Sawyer Farmers Co-opera- 
tive Ass’n, 47 N. Dak. 375, 14 A. L. R. 1858; 17 C. J. 381. 

Under the authorities above cited, title to the crops grown 
on the demised premises remained in the plaintiff until the 
cash rent had been paid and the landlord’s share delivered 
to him, according to the terms of the instrument. Since 
the terms of the lease had not been complied with and the 
cash rent had not been paid, title remained in the landlord. 

The conclusion of the trial court, that title to one-half 
of the alfalfa hay and corn, described in the first cause of 
action, was in defendants, is erroneous. For that reason 
the judgment of the district court, so far as it relates to the 
first cause of action, is reversed and the cause remanded 
for further proceedings consistent with this opinion. The 
judgment as to the second and third causes of action is 
affirmed. 

AFFIRMED IN PART AND REVERSED IN PART. 


EAGLE INDEMNITY COMPANY, APPELLANT, V. VILLAGE OF 
CRESTON, APPELLEE. 


FILED NOVEMBER 15, 1935. No. 29384. 


1, Master and Servant: WORKMEN’S COMPENSATION LAW: EM- 
PLOYEES. Volunteer firemen in a village are not employees of 
the village, within the meaning of the workmen’s compensation 
law, until they have been recommended by the chief of the fire 
department for membership therein to the chairman and board 
of trustees and have been confirmed as such by the chairman 
and board of trustees. Comp. St. 1929, sec. 48-115. 

2. Contracts: CoNSTRUCTION. ‘When the terms of an agreement 
have been intended in a different sense by the parties to it, that 
sense is to prevail against either party in which he had reason 
to suppose the other understood it.” Comp. St. 1929, sec.. 20- 
1217. 


APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. Affirmed. 
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Dressler & Neely and H. J. Lutz, for appellant. 
Otto F. Walter, contra. 


Heard before Goss, C. J., ROSE, Goobp, EBERLY, Day, 
PAINE and CARTER, JJ. 


Goop, J. 

This is an action to recover balance of premiums alleged 
to be due on two standard workmen’s compensation and 
employers’ liability policies of insurance. 

Plaintiff alleged the issuance of the two policies and the 
payment of a certain amount as premiums; that the actual 
amount of the premiums depended upon the payroll of em- 
ployees covered by the policies. As to volunteer firemen, 
where no salaries are paid, it was to be considered at the 
rate of $100 per annum for each fireman. It is claimed by 
plaintiff that the policies covered 22 volunteer firemen of 
the village of Creston, and that no premiums for these 22 
firemen were paid. For this alleged coverage the plaintiff 
seeks to recover the balance of the premiums. The defend- 
ant denied that the policies were intended to or did cover 
any firemen, and alleged that there were no firemen in the 
village of Creston subject to the workmen’s compensation 
law, and that, therefore, there was no coverage. A trial of 
the issues resulted in judgment for defendant. Plaintiff has 
appealed. 

There is no substantial dispute in the evidence. This 
state of facts is disclosed by the record: The village of 
Creston desired a policy of insurance to protect it from 
liability to its employees under the workmen’s compensation 
law. The village clerk was directed to procure such insur- 
ance. He applied to the agent of the plaintiff for rates. 
The agent wrote to the company at its home office and pro- 
cured a statement of what the rates would be for. the several 
classes of employees, submitted it to the village clerk, and 
it was thereupon reported to the village board. The board 
determined that the rate for firemen was too high and di- 
rected the clerk to procure a policy of insurance covering 
employees other than firemen. This information was con- 
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veyed to the agent of plaintiff. The agent of plaintiff, not 
being familiar with and not writing the insurance, sub- 
mitted the application to the company. He testifies that he 
informed the company that insurance covering firemen was 
not desired, but only a policy covering other employees. In 
due time the policy was received; the agent looked it over 
casually, and concluded that it did not cover firemen; 
handed the policy to the clerk of the village, who likewise 
examined it casually and believed it did not cover firemen. 
A few days thereafter the premium was paid to the agent 
and by him transmitted to the company. 

When this policy was about to expire, an application 
was made for another policy, of like amount, for an- 
other year, and like information was given to the agent, 
and by him transmitted to the company, that the policy, 
covering employees except firemen, was desired. Such 
policy was written and returned to the agent, and by 
him delivered to the village clerk. Neither of them 
examined the second policy with care, but believed that 
it did not cover firemen. Shortly before the expiration 
date of the second policy, the company directed an audit of 
the payroll of defendant’s employees. The auditor did not 
make an inspection, but wrote the clerk for information as 
to the number of employees in listed classes and the salary 
paid to each. In the form of inquiry sent to defendant by 
the auditor, firemen were listed. In answering the inquiry, 
the clerk of defendant wrote after the classification “fire- 
men:” “22 men not insured.” Shortly after the expiration 
of the second policy, an audit was made in like manner, and 
the clerk, again filling out the requested information, wrote 
after the designation “firemen” the words “not insured.” 
The auditor determined, however, that, under the terms 
of the policy, firemen were covered and insisted that there 
was an additional premium due of something over $60 on 
each of the policies. It is to recover this amount that the 
action is brought. 

From the record it is clear that the defendant did not de- 
sire insurance to cover its volunteer fire department. It is 
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also clear that this information was given to plaintiff’s 
agent. It is undisputed that this information was given to 
the company. The policy which the company wrote and 
sent might well deceive one not skilled in reading such 
policies. The company, either deliberately or by inadvert- 
ence, wrote a policy which, by its terms, would cover the 
firemen of the village. We prefer to believe that it was a 
matter of inadvertence and not design. In any event, there 
was no meeting of the minds of the parties for the coverage 
of the firemen. Defendant did not desire coverage for its 
firemen and did not understand that it had such coverage. 
The mistake was made by the company, and the village, in 
accepting the policy, believing it not to cover firemen, par- 
ticipated in the mistake. It was, therefore, a mutual mis- 
take. Under such circumstances, had a suit been brought 
upon the policy, the plaintiff would have been entitled to 
have had the policy reformed to conform to the intention of 
the parties. We see no reason why a like rule should not be 
applied when a suit is brought against the insured to re- 
cover the additional premium. In accepting the policy as 
written, defendant did not desire, or intend to accept, cov- 
erage for its firemen. 

But there are other reasons why the plaintiff may not re- 
cover in this action. The workmen’s compensation law, sec- 
tion 48-115, Comp. St. 1929, which was in force at the time 
the policies were written, defines the words, “employee” 
and “workman,” and, among other things, contains this 
language: “Provided, that for the purposes hereof, volun- 
teer firemen of any fire department of any city or village, 
which fire department if (is) regularly organized under 
the laws of the state of Nebraska, shall. be deemed em- 
ployees of such city or village while in the performance of 
their duties as members of said department. Provided, 
further, members of such volunteer fire department shall 
before they are entitled to the benefits under this act, be 
recommended by the chief of the fire department for mem- 
bership therein to the mayor and city commission, the 
mayor and council or the chairman and board of trustees, 
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as the case may be, and upon confirmation shall be deemed 
employees of the city or village; and provided further mem- 
bers of such fire department after confirmation to member- 
ship, as aforesaid, may be removed by a majority vote of 
such commission, council or board, and thereafter shall not 
be considered employees of such city or village.” 

The evidence discloses that no list of firemen was ever 
presented to the village board of defendant by the chief of 
the fire department; nor was any confirmation of any fire- 
men made by the chairman and village board. Clearly, 
under this statute, there were no firemen of the village who 
were employees, within the meaning of the workmen’s 
compensation law, and there was and could be no liability 
incurred under the policies in question for workmen’s com- 
pensation to such firemen as employees of the village. 

Plaintiff cites and relies upon City of Fremont v. Lea, 115 
Neb. 565, wherein it was held that volunteer firemen were 
employees of the city of Fremont. That case was decided 
in 1927. The statute then in force did not contain the pro- 
visos above quoted. Moreover, in that case the fireman who 
was injured was, and had been for a number of years, on 
the payroll of the city and receiving a salary of $115 a 
month, being regularly paid by warrants ordered by the 
mayor and council. That case, however, has no application 
to the situation here under the changed statute. 

Section 20-1217, Comp. St. 1929, reads: ‘‘When the terms 
of an agreement have been intended in a different sense by 
the parties to it, that sense is to prevail against either party 
in which he had reason to suppose the other understood it.” 
In the instant case the agreement or contract of insurance 
was intended in a different sense by the respective parties 
thereto. The plaintiff knew, by information from its agent, 
that the defendant understood it to be a policy not covering 
its volunteer firemen. Such being the case, the policy 
should be construed, as between the parties, as not covering 
the firemen. 

For the reasons stated, plaintiff was not entitled to re- 


cover. 
AFFIRMED. 
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McGinley v. Union P. R. Co. 


GEORGE MCGINLEY ET AL., APPELLEES, V. UNION PACIFIC 


6. 


7. 


RAILROAD COMPANY ET AL., APPELLANTS. 
FILED NoVEMBER 15, 1935. No. 29365. 


Appearance. A general appearance in a cause vests the court 
with complete jurisdiction of the person of the defendant ap- 
pearing. 

Costs: ATTORNEY’S Frees: Review. Under the facts in this 
case, in order to review the question of the taxation of an at- 
torney fee as part of the costs in the district court, a motion to 
retax the costs must be made in the trial court, and a ruling 
obtained thereon by that court. 

Carriers: DAMAGES: LIABILITY. The common-law liability of 
the initial carrier only is dealt with and modified by the Cum- 
mins (Carmack) amendment of March 4, 1915. It renders that 
earrier liable for loss or damage to the property committed to 
its care throughout the entire route by which it is billed until 
delivered to the consignee; but it leaves the relation of all con- 
necting carriers, including the terminal carrier, to the shipper 
or consignee entirely unaffected. 

Appeal: MISJoINDER. “A complaint that there has been a mis- 
joinder of parties defendant should be called to the attention of 
the district court before trial, and it is too late to raise this 
objection for the first time in the appellate court.” Mayhall & 
Neible v. Chicago, B. & Q. R. Co., 107 Neb. 58. 

Carriers: INJURY TO Live Stock: Liasivity. Even though, by 
virtue of the contract under which the animals are carried, it 
is the duty of the shipper to attend the animals, provide for 
their wants, and protect them from injury to themselves, includ- 
ing the execution of a necessary request in writing for extension 
of confinement time to 36 hours when circumstances render the 
same desirable, yet if the carrier fails or refuses to furnish the 
shipper or his caretaker with necessary information and reason- 
able opportunities and facilities for performing the duties he has 
undertaken, the carrier will be liable for the injury thereby sus- 
tained. 

Evidence in the record examined, and held ample to support the 
verdict and judgment. 

McElwain v. Union P. R. Co., 101 Neb. 484, adhered to. 


APPEAL from the district court for Keith county: J. 


LEONARD TEWELL, JUDGE. Affirmed. 


T. F. Hamer, George C. Holdrege, T. W. Bockes, James T. 


Keefe and Crofoot, Fraser, Connolly & Stryker, for appel- 
lants. 
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Halligan, Beatty, Halligan & Maupin, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


EBERLY, J. 

This is an action by plaintiffs, George McGinley & Sons, 
copartners, against the Union Pacific Railroad Company 
and the Chicago, Milwaukee, St. Paul & Pacific Railroad 
Company, for damages occasioned by unnecessary delay, 
due to the negiigence of the defendants, who are connecting 
carriers, in the transportation of 98 head of fat cattle from 
Brule, Nebraska, to the Union Stock Yards at Chicago, 
Illinois. These defendants will hereinafter be referred to 
as the “Union Pacific’ and the “Milwaukee,” respectively. 

A trial to a jury, after issues were joined, resulted in a 
verdict for plaintiffs, returned and filed February 9, 1934. 
Separate motions for new trial were thereupon filed by the 
defendants on February 10, 1934. On April 2, 1934, pro- 
ceedings were had upon motion of plaintiffs to tax attor- 
neys’ fees. Further evidence limited to this subject was 
introduced, defendants participating in the hearing. On 
April 3, 19384, “that still being one of the days of the regular 
February A. D. 1934 term of this court,” the motions for 
new trial theretofore filed, together with the application 
for allowance of attorneys’ fees on behalf of plaintiffs, were 
submitted and taken under advisement by the court. On 
May 19, 1934, “that being one of the days of the regular 
April A. D. 1934 term of the court, this matter having here- 
tofore been taken under advisement by the court upon the 
motions for new trial and an application for attorneys’ 
fees on behalf of the plaintiffs filed herein,” the motions for 
new trial were each overruled; judgment was entered on 
the verdict; and it was further ordered that plaintiffs’ at- 
torneys be allowed a fee of $250 to be taxed as part of the 
costs. From the judgment rendered, the defendants Union 
Pacific and Milwaukee prosecute this appeal. 

The first proposition presented by appellant Milwaukee is 
a challenge to the jurisdiction of the trial court over its 
person. 
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The transcript discloses that plaintiffs’ petition was filed 
in Keith county, Nebraska; that summons was duly issued 
thereon, and proper service thereof was made on the Union 
Pacific in Keith county, Nebraska; that there was also a 
summons issued in said cause to the sheriff of Douglas 
county, Nebraska; that, without any challenge to the ju- 
risdiction of the court, the Milwaukee thereupon appeared 
and by motion attacked plaintiffs’ petition, which motion 
was duly sustained on November 28, 1933; that plaintiffs 
thereupon amended their petition to conform to the ruling 
of the trial court then made; that on January 31, 1934, the 
Milwaukee filed its amended answer to plaintiffs’ amended 
petition, which in no manner challenged the jurisdiction of 
the district court for Keith county. On February 7, 1934, a 
trial in this action was commenced in the district court for 
Keith county. The defendant Milwaukee appeared by its 
attorneys and participated therein. At the close of plain- 
tiffs’ evidence the Milwaukee demurred to plaintiffs’ evi- 
dence, and moved for judgment in its behalf. This motion 
was denied by the trial court. Evidence was thereupon ad- 
duced in its behalf. At the close of all the evidence, the 
Milwaukee again moved for judgment on the insufficiency 
of plaintiffs’ evidence, to which was coupled as an addi- 
tional ground, and for the first time during the course of 
the trial, a challenge to the jurisdiction of the trial court 
over its person. 

Under the facts enumerated, the controlling rule is: “A 
general appearance in a cause vests the court with complete 
jurisdiction of the person of the defendant so appearing.” 
Independent Elevators v. Davis, 116 Neb. 397%. See, also, 
Troyer Furniture Co. v. Orchard & Wilhelm Co., 121 Neb. 
301; Nebraska State Bank v. Citizens State Bank, 122 Neb. 
522; Gaines v. Warrick, 118 Neb. 235; Adams v. Guthrie & 
Co., 118 Neb. 192; Bodge v. Skinner Packing Co., 115 Neb. 
41. 

It follows that the Milwaukee’s challenge to the jurisdic- 
tion of the court, at the time when first made, was properly 
disposed of by the trial court. 


858 NEBRASKA REPORTS [VoL. 129 
McGinley v. Union P. R. Co. 


As heretofore outlined herein, the record does not present 
for our decision the question as to the claimed improper 
allowances of attorneys’ fees by the trial court. 

As we have noted, defendants’ motions for new trial were 
both filed prior to the determination and allowance of at- 
torneys’ fees by the trial court, “as part of the costs.” 
Marsh & Marsh v. Chicago & N. W. R. Co., 103 Neb. 654; 
Missouri, K. & T. R. Co. v. Cade, 233 U. S. 642. So far as 
disclosed by the transcript, no motion to retax costs was 
ever filed in the district court nor a ruling of that tribunal 
had on such a motion. “In order to review the question of 
taxation of costs, a motion to retax the costs must be made 
in the trial court, and a ruling obtained thereon by that 
court.” Real v. Honey, 39 Neb. 516. See, also, Yankton, 
N. & S. W. RB. Co. v. State, 49 Neb. 272; Cozine v. Hatch, 17 
Neb. 694; Whitall v. Cressman, 18 Neb. 508; Wilkinson v. 
Carter, 22 Neb. 186. 

It may be said in passing that under section 74-715, 
Comp. St. 1929, the plaintiffs, under the facts established 
by the evidence, appear to have been entitled to an allow- 
ance of attorneys’ fees as an element of the costs of suit re- 
coverable in this case in the district court. Marsh & Marsh 
v. Chicago & N. W. R. Co., 108 Neb. 654; Nye-Schneider- 
Fowler Co. v. Chicago & N. W. R. Co., 105 Neb. 151, and see 
same case in 260 U. S. 35; Mayhall & Neible v. Chicago, B. 
& Q. R. Co., 107 Neb. 58; Wagner v. Union Stock Yards Co., 
107 Neb. 769; Schneider v. Davis, 109 Neb. 638; Daily v. 
Chicago, St. P., M. & O. R. Co., 110 Neb. 481. But, as the 
matter is not properly presented by the record, no determi- 
nation of that question is announced. 

This is not a trial de novo in this court. It is an appeal 
in a law case. Such being the fact, disputed questions of 
evidence relating to facts must be considered in the light of 
the verdict returned. The conclusions of the jury as to the 
weight of the evidence and the facts in controversy, so far 
as sustained by competent proof, is binding on this court. 

The 98 head of cattle were received by the Union Pacific 
at Brule, Nebraska, consigned to Charles O. Robinson & 
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Company of Chicago, Illinois, a commission firm engaged 
in the live stock business at the Union Stock Yards of that 
city. The cattle, in charge of caretakers, arrived at Valley, 
Nebraska, where the shipment was unloaded for water,. 
feed and rest. It appears that the plaintiffs, in shipping 
cattle from Keith county, Nebraska, to Chicago, Illinois, 
never planned on more than one stop for feed and water. 
While the shipment was billed from Brule, Nebraska, to 
Chicago by the Union Pacific, no special route was desig- 
nated beyond the terminus of that railroad, but the ship- 
ment was to stop and feed at Valley, Nebraska. It was 
contemplated that the route from Valley, Nebraska, to Chi- 
cago would be selected at the former place by the shipper 
after arrival. George McGinley went along with the cattle 
to make this selection. Eliminating questions of disputed 
evidence, it appears that there were two practical routes 
from Valley to Chicago; one over the Chicago & N. W. R. 
Company, the other over the Milwaukee line. Both were 
represented by their agents as being able to transport the 
stock to Chicago in time for the Monday morning market 
of June 22d. But, to proceed over the Chicago & N. W. R. 
Company, it was necessary that the cattle be loaded in cars 
at Valley an hour prior to the time required in the event 
the shipment proceeded over the Milwaukee line. The 
Milwaukee’s agents were fully advised of the fact that the 
_ shipper desired to arrive at Chicago for the Monday morn- 
ing market, and represented that train No. 82, the one 
which carried plaintiffs’ shipment, had been making that 
run in 20 to 23 hours from Council Bluffs, Iowa, which 
would afford ample time for the completion of the move- 
ment within the “twenty-eight hour limit.’”’ The plaintiffs 
desired to keep the cattle out of the cars at Valley as long 
as possible, and, relying on the assurances of the Milwau- 
kee, selected that line for the transportation of the cattle 
from Council Bluffs to Chicago. The cattle remained in 
charge of plaintiffs’ caretaker, and, in due time, were de- 
livered to the Milwaukee and made a part of its stock train 
No. 82. When this train arrived at Savanna, Illinois, it was 
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25 minutes ahead of the scheduled time. Immediately prior 
to arriving at this place, Ted McGinley, the caretaker in 
charge of the shipment, had inquired of the conductor in 
. charge of the train as to the time it would take to complete 
the run to Chicago, and was informed that the average time 
was 6 or 7 hours. If this information had been correct the 
run would have been fully completed within the 28 hours, 
and no extension to 36 hours would have been required. 
Defendants’ evidence is that on arrival of stock trains at 
Savanna a representative of the Milwaukee conducts the 
caretakers to a railway eating-house where they are re- 
quested to wait until the representative of the Milwaukee 
again calls for them for their “connections.” This program 
was carried out on the night in question. The evidence of 
Ted McGinley, the caretaker, is to the effect that he went 
to the eating-house as requested, remained there as directed, 
and returned to the newly made-up train accompanied by 
the railway representative. Further, that at no time was 
he advised of the necessity of executing a request for an ex- 
tension of the running time from 28 hours to 36 hours in 
order that the cattle might arrive in Chicago as planned; 
and that he knew nothing concerning the removal of the 5 
carloads of cattle from train No. 82 at Savanna until after 
his arrival at the Chicago Stock Yards on the 22d. Not- 
withstanding the fact that caretaker McGinley was, during 
the entire stop at Savanna, practically in the personal charge 
of the representatives of the Milwaukee, the general yard- 
master at Savanna, without communicating with said Mc- 
Ginley, removed the 98 head of cattle from the train and 
caused them to be unloaded at a feed-yard for feed, water 
and rest. The sole reason of the yardmaster for his action 
is that no request for an extension of the 28-hour limit to 
36 hours had been made, and the Milwaukee has prescribed 
a rule that, “We have to have ten hours from leaving time 
at Savanna to make the U. S. Yards.” This direction was 
issued by the general manager’s office in Chicago to the 
general yardmaster at Savanna. It was not issued to the 
conductors in charge of stock trains, and we may infer from 
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the evidence that the conductor in charge of train No. 82 
knew nothing about it. However, the yardmaster testifies 
that he endeavored to get in touch with McGinley, the care- 
taker in charge, but failed. It must be admitted that this 
failure, so far as disclosed by the evidence, was in no man- 
ner due to any fault of McGinley. On behalf of the owners, 
McGinley, the caretaker, was authorized to execute the 
usual written request for an extension of shipping time to 
86 hours, and admittedly would have done so if given the 
opportunity. As a result of this action of the Milwaukee 
and the necessary delay occasioned thereby, the cattle did 
not arrive for the Monday market, and in fact were not re- 
ceived until Tuesday following. The caretaker in charge 
was prevented from performing the duties of his office, and 
the shipment on arrival at the Chicago Stock Yards was in 
such condition that the cattle could not be sold until on 
Wednesday’s market. It appears that the Tuesday market 
following, as well as Wednesday’s, was concededly lower 
than the Monday market. It appears the condition of the 
cattle also was seriously impaired, far beyond that incident 
to ordinary shipments. That the shipper suffered substan- 
tial damages is clearly established, and the questions pre- 
sented by the record are (1) the liability of the carrier, and 
(2) the extent of the loss sustained as properly established 
by the evidence. 

As the transportation involved constituted an interstate 
shipment, federal statutes, so far as applicable, are con- 
trolling. Two congressional enactments become important. 
The first, ordinarily referred to as the “Carmack amend- 
ment” (49 U.S. C. A., ch. 1, sec. 20 [11]), so far as here 
material, is as follows: 

“Any common carrier, railroad, * * * receiving property 
for transportation from a point in one state * * * to a point 
in another state * * * shall issue a receipt or bill of lading 
therefor, and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property, caused by it 
or by any common carrier, railroad, or transportation com- 
pany to which such property may be delivered or over 
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whose line or lines such property may pass within the 
United States. * * * Provided further, That nothing in this 
section shall deprive any holder of such receipt or bill of 
lading of any remedy or right of action which he has under 
the existing law.” 

In interpreting this statute, the supreme court of the 
United States has given full force and effect to the quoted 
proviso, announcing its conclusion, as follows, in substance: 
“The common-law liability of a carrier as an insurer was 
not changed with respect to a loss occurring on its own line 
by the provision of the Carmack amendment of June 29, 
1906 (34 Stat. at L. 584, chap. 3591), to the act of February 
4, 1887 (24 Stat. at L. 379, chap. 104, Comp. Stat. 1918, sec. 
8563), section 20, making the initial carrier of an interstate 
shipment liable for any loss, damage, or injury ‘caused by 
it’ or by any other carrier to which the shipment may be 
delivered.” Cincinnati, N. O. & T. P. R. Co. v. Rankin, 60 
L. Ed. 1022 (241 U. S. 819). 

And again, in Oregon-Washington R. & N. Co. v. McGinn, 
66 L. Ed. 689 (258 U.S. 409) the rule was announced: 

“The common-law liability of the initial carrier only is 
dealt with and modified by the Cummins (Carmack) amend- 
ment of March 4, 1915. It renders that carrier liable for 
loss or damage to the property committed to its care 
throughout the entire route by which it is billed until de- 
livered to the consignee; but it leaves the relation of all con- 
necting carriers, including the terminal carrier, to the 
shipper or consignee and to each other, entirely unaffected.” 
See, also, Hansen-Peterson Co. v. Atchison, T. & S. F. R. 
Co., 165 Minn. 43; Whitnack Produce Co. v. Chicago & N. 
W. R. Co., 104 Neb. 587; Starr v. Chicago, B. & Q. R. Co., 
103 Neb. 645. 

It follows that the Carmack amendment did not change 
any liability of the defendant Milwaukee to the shipper for 
loss occurring on its own line as connecting carrier. Aside 
from the liability imposed by the terms of this amendment, 
the defendant is liable to the owner of freight carried by it, 
for damages thereto occasioned by its own negligence. _ 
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In discussing a similar question, in Atlantic C. L. R. Co. 
v. Riverside Mills, 219 U. S. 186, 206, Mr. Justice Lurton 
employs the following language: 

“The liability of the receiving carrier which results in 
such a case is that of a principal for the negligence of his 
own agents. In substance congress has said to such car- 
riers, ‘If you receive articles for transportation from a 
point in one state to a place in another, beyond your own 
terminal, you must do so under a contract to transport to 
the place designated. If you are obliged to use the services 
of independent carriers in the continuance of the transit, 
you must use them as your own agents and not as agents of 
the shipper.’ It is, therefore, not the case of making one 
pay the debt of another. The receiving carrier is, as prin- 
cipal, liable not only for its own negligence, but for that of 
any agency it may use, although, as between themselves, 
the company actually causing the loss may be primarily 
liable.” 

It may be said arguendo that, if the effect of this statute 
is to impose the liability of principal and agents on carriers 
involved in interstate transportation, the situation in the 
present case would invoke the application of this rule: 
“Where an agent and his principal are both liable for the 
same act of negligence, or the same tort, they may be joined 
as parties defendant in an action to recover damages for 
the injuries caused thereby. ‘They may be sued either 
jointly or severally like other joint tort-feasors.” 2 C. J. 
903. See, also, Atlantic C. L. R. Co. v. Riverside Mills, 219 
U.S. 186; Burkenroad Goldsmith Co. v. Illinois Central R. 
Co., 188 La. 81; Dietz v. Southern P. R. Co., 225 Mo. App. 
39; Makeever v. Georgia S. & F. R. Co., 219 Ky. 699; Nation 
v. San Antonio S. R. Co., 115 Tex. 431; Burd v. San Antonio 
S. R. Co., 261 S. W. (Tex.) 1021; Northern P. R. Co. v. Wall, 
241 U.S. 87. 

However, the question not being presented by the briefs 
of the parties, and not being necessary to the determination 
of the case, it is reserved. But, in the instant case, no ob- 
jection to misjoinder of parties defendant having been 
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called to the attention of the district court before trial, the 
objection may not now be waged. Mayhall & Neible v. Chi- 
cago, B. & Q. R. Co., 107 Neb. 58. 

It appearing that there was at least a several liability on 
the part of the Milwaukee to the shipper, subject to the 
sufficiency of the evidence on negligence, this action must be 
sustained. 

The defendants claim as a defense that the conduct of 
the Milwaukee in removing the cattle from the train and 
detaining the shipment at Savanna, Illinois, without notice 
to the caretaker in charge, was required by the provisions 
of the “twenty-eight hour law” and that delay that ensued 
was wholly justified thereby. 

So far as essential to the disposition of this case, the 
provisions of this federal enactment (28-hour law) are as 
follows: 

“No railroad * * * common carrier * * * whose road 
forms any part of a line of road over which cattle * * * 
shall be conveyed from one state * * * into or through an- 
other state * * * shal] confine the same in cars * * * for a 
period longer than twenty-eight consecutive hours without 
unloading the same in a humane manner, into properly 
equipped pens for rest, water, and feeding, for a period of 
at least five consecutive hours: * * * Provided, That upon 
the written request of the owner or person in custody of 
that particular shipment, which written request shall be 
separate and apart from any printed bill of lading, or other 
railroad form, the time of confinement may be extended to 
thirty-six hours. In estimating such confinement, the time 
consumed in loading and unloading shall not be considered, 
but the time during which the animals have been confined 
without such rest or food or water on connecting roads 
shall be included.” 45 U.S. C. A., ch. 4, sec. 71. 

The main purpose of this act is to prevent cruelty to 
animals in transit, and the duty of seeing to compliance 
with these requirements is placed on the carrier. United 
States v. Oregon R. & N. Co., 163 Fed. 640; United States v. 
Philadelphia & R. R. Co., 223 Fed. 206; Atchison, T. & S. F. 
R. Co. v. Hill, 171 S. W. (Tex. Civ. App.) 1028. 
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This act was not primarily intended for the benefit of the 
owners; it is restrictive of their rights. Baltimore & O. S. 
W.R. Co. v. United States, 220 U.S. 94. 

It necessarily follows that the right vested in the owner 
’ to extend the period of confinement from 28 to 36 hours is 
a valuable right, and by fair implication the duty of afford- 
ing a reasonable opportunity for its exercise is imposed on 
the carrier. 

The following rule has long been established in American 
jurisprudence: “But even though, by virtue of the contract 
under which the animals are carried, it is the duty of the 
shipper to attend the animals, provide for their wants and 
protect them from injury to themselves, yet if the carrier 
fails or refuses to furnish the shipper reasonable oppor- 
tunities and facilities for performing the duties which he 
has undertaken, the carrier will be liable for the injury 
thereby sustained.” 2 Hutchinson, Carriers (3d ed.) 708, 
sec. 641. 

This act is not criminal, nor is it subject to strict rules 
of construction or of evidence as applied to a criminal 
prosecution. Montana C. R. Co. v. United States, 164 Fed. 
400. 

In construing the language of this controlling statute, in 
Wabash R. Co. v. United States, 178 Fed. 5, 9-11, Judge 
Sanborn employs the following language: 

“The plain object of this clause of the act (requiring the 
request for extension to be separate and apart from any 
printed bill of lading or other railroad form) was to make 
it certain that the owner or person in custody of the ship- 
ment should know, when he made the request, that he was 
making it, and should exercise his judgment and choice in 
the matter. Its purpose was to prevent the concealment of 
the request in any railroad form which treated of other 
subjects or contained other terms that might withdraw the 
attention of the signer from the request, and cause him to 
sign it without knowledge that it was there, or without a 
conscious exercise of his option. The end sought is as per- 
fectly attained by a separate request upon a railroad form 
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as by one upon any other piece of paper. The solicitor of 
the department of agriculture, to which the administration 
of this law is entrusted, held in 1906 that it was not in- 
tended to prevent a railroad company from printing an | 
appropriate request to be used exclusively for the purpose 
of enabling owners and persons in custody of shipments to 
make with more clearness and facility the request that the 
confinement of their animals in transit should be extended 
to 36 hours. No persuasive reason for a departure from 
that ruling has been presented, and our conclusion is that a 
request upon a railroad form, separate.and apart from a 
bill of lading or other railroad form than one which con- 
tains the request alone, is a compliance with the statute. 
* * * While there are statements in the debates upon the 
bill, as has been stated, that one of the purposes of the per- 
mission to extend the time of confinement upon a request 
was that the person in custody during the transportation 
might provide for an unanticipated emergency, there are also 
clear statements in those debates that another of the pur- 
poses of the permission was to enable those owners, whose 
cattle were shipped from points more than 28 and less than 
36 hours’ run from their destination, or from pens suitably 
equipped for unloading, watering, feeding, and resting 
them, to avoid unloading them on the way. It is much more 
cruel and injurious to cattle and sheep to unload and reload 
them than it is to continue their confinement 8 hours when 
the 28-hour limit is reached. This fact was repeatedly 
called to the attention of the members of congress during 
their consideration of the bill, and there can be no reason- 
able doubt that they intended to make the permission 
granted broad enough to attain this end.” 

The Milwaukee was advised when this shipment was 
turned over to them, and that it was for the following 
Monday’s Chicago market. The conductor, when inquired 
of as train No. 82 was approaching Savanna, as to when 
such train would arrive at Chicago, had previously had 
submitted to him the contracts on which the shipment was 
carried. On these contracts the time since the last unload- 
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ing of the shipment clearly appeared. His answer to the 
caretaker’s inquiry disclosed that ample time remained to 
complete the movement before the expiration of the 28 
hours. 

Thus, the result of a careful analysis of the entire situ- 
ation, as disclosed by this record, supports the necessary 
conclusion that the defendant Milwaukee seeks to justify its 
action by a “ten-hour rule,” not approved by the interstate 
commerce commission, forming no part of any public 
schedule or any public notice, not included in the shipping 
contracts, and of which neither the shipper nor caretaker 
was given information, and as to the existence of which no 
’ members of its train crews who participated in the move- 
ment appear to have been advised. In fact, the represen- 
tations made on which the shipment was obtained by the 
Milwaukee fairly by implication tended to negative its 
existence, and to create in the minds of shipper and care- 
taker a belief that no extension of the 28 hours’ running 
time would be required. Obviously the Milwaukee, under 
the conditions that surrounded this shipment, was grossly 
negligent in failing to communicate the substance of the 
“ten-hour rule,” as it existed at Savanna, to the caretaker, 
and affording him an opportunity to execute the written 
request for the extension of the time of confinement of these 
cattle to 36 hours. All parties admit that this extension 
would have permitted the stock to arrive at the Chicago 
Stock Yards in due time for the Monday market. The facts 
in the record, therefore, must be deemed ample to support 
the jury’s verdict as to the liability of the Milwaukee for 
damages established by the proof. This view of the situ- 
ation also justifies the trial court’s refusal of instructions 
requested by defendant Milwaukee relating to this subject. 

Proof as to items of damages actually occasioned by the 
delay is not seriously questioned, save and except as to 
“exeess shrinkage.’ The defendant Milwaukee contends 
that the jury included in its verdict the sum of $449.45 for 
“excess shrinkage” and interest thereon. It cites the case 
of Underwood v. Chicago & N. W. R. Co., 100 Neb. 275, in 
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support of its contention that “shrinkage in weight * * * 
must be proved by competent evidence, and cannot be es- 
tablished by mere opinion evidence.”’ However, Letton, J. 
(author of the opinion in the Underwood case), in McEIl- 
wain v. Union P. R. Co., 101 Neb. 484, 488, as to the doc- 
trine announced in the Underwood case on the point under 
consideration, says in part: “This was correct as applied to 
the facts in that case (Underwood case), but is not correct 
as a general rule.’ And the doctrine of the Underwood 
case was accordingly distinguished and qualified. 

In the instant case, the best evidence which was possible 
to obtain under the surrounding conditions, the testimony 
of experts, was adduced. Under the general rule, referred 
to by Judge Letton, this class of evidence was competent 
and sufficient, if believed, to support the verdict as to the 
item of excess shrinkage here questioned. McElwain v. 
Union P. R. Co., 101 Neb. 484. 

It follows that the district court was correct in its dis- 
position of this case, and its judgment is 

AFFIRMED. 


Roy BOWEN, APPELLANT, V. JOSEF JOHNSON ET AL., APPEL- 
LEES: JESSIE R. PRESTON, INTERVENER, APPELLEE. 


FILED NovEMBER 15, 1985. No. 29373. 


1. Fraud: Proor. “It is a general rule of law that, in order to 
obtain redress or relief from the injurious consequences of de- 
ceit, it is necessary for the complaining party to prove that his 
adversary has made a false representation of material facts; 
that the complaining party was ignorant of its falsity, and be- 
lieved it to be true; that it was made with intent that it should 
be acted upon; and that it was acted upon by the complaining 
party to his damage.” Omaha Electric Light & Power Co. v. 
Union Fuel Co., 88 Neb. 428. 

2. Mortgages: ASSIGNMENT: CANCELATION. Before a court of 
equity will cancel an assignment of a mortgage secured by fraud, 
it will require a return of the consideration so that the assignee 
will be placed in substantially the same position as when the 
instrument was executed. 
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APPEAL from the district court for Burt county: WILLIS 
G. SEARS, JUDGE. Affirmed as modified. 


Walter M. Hopewell, for appellant. 


C. O. Stauffer, Gale B. Braithwaite and Mossman, Ander- 
son & Meissner, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAy, 
PAINE and CARTER, JJ. 


Day, J. 

This is a suit in equity to foreclose a second mortgage on 
real estate. Bowen acquired this mortgage by assignment 
from Jessie R. Preston, as executrix of the estate of Allen 
R. Preston, deceased. The petition is a conventional one 
for foreclosure. The defendants’ answer pleads fraud on 
the part of Bowen and others in procuring the assignment. 
It is unnecessary to notice this further, since they have not 
filed briefs here, but have adopted the theory of the inter- 
vener, who seeks to have the decree affirmed. The petition 
of intervention, aside from formal allegations including her 
appointment as executrix, alleges that she assigned this 
mortgage to Bowen for $2,500, at a time when the mortgage 
debt was about $7,000, through fraud consisting of mis- 
representation as to the value of this mortgage. The trial 
court decreed that the plaintiff was entitled to no relief and 
dismissed his suit upon the merits. As to the intervener, it 
was decreed that the assignment of the mortgage was can- 
celed, but foreclosure was not granted intervener, though 
this was without prejudice to a future suit for such relief. 
From this decree the plaintiff appeals to this court. 

The trial court made elaborate and comprehensive find- 
ings of fact. It seems unnecessary to extend this opinion by 
a detailed recital of the evidence. It should be sufficient to 
state that the record establishes that the plaintiff and one 
Holindrake made substantial material misrepresentations 
of fact to Mrs. Preston through Mr. Cherry, her attorney; 
that, relying upon these statements, Mrs. Preston executed 
the assignment of this mortgage to Bowen, when the face 
value was about $7,000. 
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Holindrake was the secretary-treasurer of the Logan 
Valley Investment Company, through which the defendant 
Johnson had secured the first mortgage on his land from 
the Federal Land Bank. It was represented to Mr. Cherry 
and Mrs. Preston through a series of interviews and let- 
ters, adroit though they were, that this second mortgage 
was of little or no value. It was represented to them that 
Johnson was willing to give up the land to any one who 
would protect him on the indebtedness. In fact, there is 
testimony that Bowen said to Cherry on the day that he 
secured the assignment, that he wished to hurry back so 
that he could get the deed from Johnson that night. Holin- 
drake testified that he had no part in the acquisition of this 
mortgage. But after he knew that Bowen had secured an 
assignment of the mortgage, he caused Johnson to make an 
application for a commissioner’s loan from the Federal 
Land Bank on a second mortgage and secured an approval 
of such a loan in the sum of $4,500. While we can only 
infer, or surmise, or speculate as to the extent of Hollin- 
drake’s interest in this matter, it is apparent from all the 
circumstances that he was not a disinterested representative 
of the Federal Land Bank, or moved by any public-spirited 
motive to assist Johnson and Preston in their difficulties. 
He contributed a substantial part to the fraud of Bowen in 
the transaction. 

Bowen represented to the intervener that Johnson in- 
tended to abandon the farm, when such was not the case. 
He represented that Johnson’s crops were poor, and his 
financial condition was becoming increasingly hopeless 
every day, when the contrary was true. These representa- 
tions affected the value of this mortgage and were made 
during the negotiations leading to the execution of the as- 
signment. They were made for the purpose of securing the 
assignment. The intervener was ignorant of their falsity 
and believed that they were true. The intervener acted as 
a result of the false representations. No single conversa- 
tion and no one letter contained the entire false representa- 
tion. It requires all the surrounding circumstances over a 
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considerable period of time to establish fraud. So con- 
sidered, the facts in this case bring it well within the estab- 
lished rule in such a case as announced in Omaha Electric 
Light & Power Co. v. Union Fuel Co., 88 Neb. 423, in the 
following language: “It is a general rule of law that, in 
order to obtain redress or relief from the injurious conse- 
quences of deceit, it is necessary for the complaining party 
to prove that his adversary has made a false representation 
of material facts; that the complaining party was ignorant 
of its falsity, and believed it to be true; that it was made 
with intent that it should be acted upon; and that it was 
acted upon by the complaining party to his damage.” 

The intervener in her petition alleged that she tendered a 
return of the $2,500 to Bowen, which he paid for the assign- 
ment. In addition, it is conceded that she kept her tender 
good throughout the trial of the case. The trial court found 
that the false and fraudulent representations constituted 
active, deliberate, and flagrant fraud on the part of plaintiff 
upon the intervener of such a character as to deprive the 
plaintiff of the right of any relief in equity. We have 
perused with interest the authorities presented by the ap- 
pellee, but we are unable to reach the conclusion of the trial 
court. The facts do not seem to require the application of 
that drastic rule to the case at bar. The intervener, with 
full knowledge of the fraud, filed a petition seeking rescis- 
sion and tendered the money received for the assignment. 
She kept her tender good throughout the trial. The rule 
applicable to this case is: Before a court of equity will 
cancel an assignment of a mortgage secured by fraud, it 
will require a return of the consideration so that the as- 
signee will be placed in substantially the same position as 
when the instrument was executed. Kruger v. Block, 114 
Neb. 839; Overton v. Sack, 99 Neb. 64. There is reason in 
the rule. It is a test of good faith on the part of one who 
asks rescission. This is not a case where plaintiff seeks to 
recover expenditures made to improve the security. It is 
_ merely a situation where the intervener wishes to trade 
back. 
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This court reaches the same conclusion as the trial court 
except that the decree should be modified so that the assign- 
ment is canceled, and the notes returned to intervener upon 
the return of the consideration of $2,500. The costs in this 
case to be taxed to the plaintiff. 

AFFIRMED AS MODIFIED. 


IN RE ESTATE OF HARVEY TILTON. 
OPAL DODD, APPELLEE, V. HENRY TILTON ET AL., APPELLANTS. 


FILED NOVEMBER 15, 1935. No. 293875. 


1. Judgment: Res JupicaTA: HEIRSHIP. The right of heirship of 
a daughter is not res judicata by a judgment entered upon a 
dismissal and disclaimer filed by her mother. 

2. Witnesses: COMPETENCY. The rule is that a party to an action 
adverse to the representative of a deceased person who disclaims 
all interest in the subject-matter of the action and is thereby 
estopped from asserting any claim thereto, is a competent 
witness. . 

8. Marriage. Formerly, a man and woman, contractual capables, 
holding forth to the community by conduct, demeanor, and habits, 
that they had agreed to be husband and wife constituted a com- 
mon-law marriage. 

4. Witnesses: COMPETENCY. The agreement between parties which 
established a common-law marriage is not a communication 
between husband and wife concerning which they are prohibited 
from testifying. : 

5. Death. The unexplained and continuous absence of a person 
from home for seven years raises the presumption of death. 


APPEAL from the district court for Cherry county: EARL 
L. MEYER, JUDGE. Affirmed. 


W. C. Heelan, E. D. Crites and F. A. Crites, for appel- 
lants. 


W. B. Quigley and J. J. Harrington, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 
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Day, J. 

In the probate proceedings relating to the estate of 
Harvey Tilton, Opal Dodd filed a petition of intervention to 
establish heirship. After a judgment in the county court, 
an appeal was taken to the district court. Upon atrial toa 
jury, a verdict was returned finding that Opal Dodd was 
the daughter and only heir of deceased. Thereupon, an ap- 
peal was perfected to this court. 

This proceeding had its inception in the filing of a peti- 
tion by Sarah L. Tilton and Opal Dodd, alleging that Sarah 
L. Tilton was the widow of the deceased and that Opal 
Dodd was their only child. At a former trial of this case 
in the district court, an objection was made to the compe- 
tency of Sarah L. Tilton, as the surviving spouse, to testify 
as a witness. At that time Sarah L. Tilton dismissed her 
petition as follows: ‘Now comes the intervener, Sarah L. 
Tilton, widow of Harvey Tilton, deceased, and does hereby 
release, relinquish and forever disclaims any and all right, 
title, interest, claim or share in the estate of the deceased; 
and now for herself and herself only dismisses and moves 
the court to dismiss this action as to her with prejudice to 
a further action and at her cost.” Thereafter, on the mo- 
tion of Opal Dodd, a juror was withdrawn and the case 
continued. 

The appellants urge that this dismissal by Sarah L. 
Tilton and judgment thereon entered in the case are res 
judicata and conclusive upon her copetitioner, Opal Dodd, 
in all the issues raised in their joint pleading, and especial- 
ly of the issue that Sarah L. Tilton was the common-law 
wife of Harvey Tilton, deceased, and that Opal Dodd was 
the legitimate daughter of Tilton. As to Sarah L. Tilton, 
the judgment entered upon the dismissal was res judicata 
as to all the issues pleaded. But the issue of paternity of 
Opal Dodd was not adjudicated thereby. It would be un- 
thinkable that the legitimacy of a daughter could be de- 
termined by her mother disclaiming any interest in an 
estate. The right of heirship of a daughter is not res 
judicata by a judgment entered upon a dismissal and dis- 
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claimer filed by her mother, where the allegation of the 
petition is that the mother is the common-law wife of the 
deceased. There was no adjudication as to the marriage, 
or the parentage of Opal Dodd. The judgment operated 
as an estoppel against Sarah L. Tilton to prosecute her 
claim as widow of the deceased. Opal Dodd was a stranger 
to that judgment and was not affected by the judgment of 
dismissal. 

Sarah L. Tilton was then produced as a witness for Opal 
Dodd. Objection was made to her testimony upon the 
theory that she claimed to be the wife of the deceased and 
was incompetent under sections 20-1201, 20-1202, and 20- 
1204, Comp. St. 1929. This objection represents a change 
in position from the immediate preceding contention that 
the matter of the marriage was res judicata, and that there 
was a judgment that Sarah L. Tilton was not the surviving 
widow of deceased. 

Section 20-1202, Comp. St. 1929, provides: “No person 
having a direct legal interest in the result of any civil action 
or proceeding, when the adverse party is the representative 
of a deceased person, shall be permitted to testify to any 
transaction or conversation had between the deceased per- 
son and the witness.” Assuming for the time that this is 
an action against the representative of a deceased person, 
this statute does not render Sarah L. Tilton incompetent as 
a witness. The rule is that a party to an action adverse to 
the representative of a deceased person, who disclaims all 
interest in the subject-matter of the action and is thereby 
estopped from asserting any claim thereto, is a competent 
witness. Brooks v. Brooks, 105 Neb. 235. In a recent 
opinion, Oft v. Ohrt, 128 Neb. 848, this court discussed the 
effect and limitation of this statute. Its reasoning is ap- 
plicable here and is controlling on this question. 

Section 20-1201, Comp. St. 1929, renders incompetent to 
testify any “husband and wife, concerning any communi- 
cation made by one to the other during the marriage; 
whether called as a witness while that relation subsists or 
afterward.” Section 20-1204, Comp. St. 1929, forbids a 
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husband and wife to testify against each other except in 
special cases. But it is generally recognized that the state 
is an interested party to the marriage relationship, and 
anything which tends to establish the marriage status is not 
within the meaning of communications between husband 
and wife. A common-law marriage is alleged to have ex- 
isted between Sarah L. Tilton and Harvey Tilton. 

A common-law marriage is not now valid in Nebraska. 
Collins v. Hoag & Rollins, 122 Neb. 805. But in 1896, when 
it is alleged that the marriage of Sarah L. Tilton and Har- 
vey Tilton was consummated, a contract made in good faith 
by mutual agreement to take each other as husband and 
wife constituted a valid marriage if consummated. Soren- 
sen v. Sorensen, 68 Neb. 483; Coad v. Coad, 87 Neb. 290. 
At the time the Tiltons entered into the marriage contract, 
it was just as valid as a ceremonial marriage and was 
followed by exactly the same results. Formerly, a man and 
woman, contractual capables, holding forth to the com- 
munity by conduct, demeanor, and habits, that they had 
agreed to be husband and wife constituted a common-law 
marriage. 

There can, however, be no valid marriage without the 
consent of the state. Eaton v. Eaton, 66 Neb. 676. The - 
state has a direct interest in the marriage status and may 
control and regulate the same. The agreement between 
parties which establishes a common-law marriage is not a 
communication between husband and wife concerning 
which they are prohibited from testifying. It is not within 
the purview of section 20-1201, Comp. St. 1929. When the, 
conversation occurred which created a common-law mar- 
- riage, the parties were not husband and wife. The status 
of marriage followed and was the result of that conversa- 
tion. Furthermore, it was a public matter, and because of 
its very nature and its public interest required its revela- 
tion. This was no more a communication between husband 
and wife than the promise and agreement to take as hus- 
band or wife of the ceremonial marriage. It was not error 
to permit Mrs. Tilton to testify in this case after she had 
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dismissed her claim against the estate, a judgment was 
entered thereon, and she was estopped to prosecute any 
right to the estate. 

Opal Dodd testified in this case over the objection of the 
appellants. The basis of the objection was that she was 
incompetent under section 20-1201, Comp. St. 1929. An 
examination of the record reveals that her testimony con- 
cerned her present status, the place where she was born; 
where she later lived; that Harvey Tilton was her father; 
the manner in which deceased treated her, and incidents in 
her life related to the deceased. It must be remembered 
that this is an action to establish heirship. Some authori- 
ties are cited to the effect that such a statute as ours does 
not render a party incompetent to testify in such a case. 
In re Estate of Maher, 210 Ill. 160; McCoy v. Conrad, 64 
Neb. 150; Matter of Kindberg, 207 N. Y. 220. But this case 
may be determined upon other grounds. The testimony of 
Opal Dodd was cumulative at the most. Even if she was 
an incompetent witness, it was error without prejudice be- 
cause the other testimony was such that no other verdict 
by the jury would have been proper. 

The evidence in this case was sufficient to prove a com- 
mon-law marriage without the testimony of Opal Dodd. In 
fact, her testimony scarcely touched this question. It ap- 
pears that Sarah had been married before the common-law 
marriage with Harvey Tilton. The former husband left 
her in 1887, and she never saw him or heard from him 
thereafter. She made numerous inquiries about him. When 
he left, he said he would hunt work and either come for her 
or send for her. He drove a team hitched to a wagon. They 
had no quarrel prior to his departure. This was nine years 
before her agreement to be the wife of Harvey Tilton. At 
the time of the trial, she had not heard from him for 47 
years. His continued absence has never been accounted for. 
The unexplained and continuous absence from home for 
seven years raises the presumption of death. Holdrege v. 
Livingston, 79 Neb. 238; McLaughlin v. Sovereign Camp, 
W. O. W., 97 Neb. 71. See, also, Gilroy v. Brady, 195 Mo. 


VoL. 129] SEPTEMBER TERM, 1935 877 
Davidson v. Shields 


205. The circumstance of this former marriage is not such 
as to make the evidence insufficient to prove a common-law 
marriage. Sarah L. Tilton and Harvey Tilton lived to- 
gether notoriously as husband and wife for about ten years, 
during which time a child, Opal Dodd, was born. The evi- 
dence tending to prove a common-law marriage is more 
than usually satisfactory. Under the law as it existed, 
such a marriage was valid, and a daughter born there- 
under is the heir at law of the father. 

An examination of this record discloses no prejudicial 
error requiring a reversal of the judgment. 

: AFFIRMED. 
Goon, J., concurs in the result. 


THOMAS DAVIDSON, APPELLEE, V. RUSSELL W. SHIELDS ET 
AL., APPELLANTS, 


FILED NOVEMBER 15, 1935. No. 293877. 


1. Mechanics’ Liens. The general contractor must file with the 
proper officer a verified claim within four months from the date 
the last material is furnished or the last labor performed under 
the contract to perfect a mechanic’s lien. : 

A contractor cannot extend the time for filing a 

mechanic’s lien by substituting proper material for defective 

material, previously furnished and charged to the owner. 


APPEAL from the district court for Adams county: 
FRANK J. MUNDAY, JUDGE. Reversed and dismissed. 


Stiner & Boslaugh and Lester R. Stiner, for appellants. 
Tibbets, Canaday & Hewitt, contra. 


Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE and 
CARTER, JJ. 


Day, J. 

This is a suit to foreclose a mechanic’s lien. The appeal 
is from a decree of foreclosure. The question presented 
here is whether or not the plaintiff filed the lien in time. 
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The plaintiff was the general contractor for the construc- 
tion of an apartment house. The lien for the balance due 
on the contract price and extras was filed June 24, 1932. 
The general contractor must file with the proper officer a 
verified claim within four months from the date the last 
material is furnished or the last labor performed under the 
contract to perfect a mechanic’s lien. Comp. St. 1929, sec. 
52-103; Pardue v. Missouri P. R. Co., 52 Neb. 201; Nye & 
Schneider Co. v. Berger, 52 Neb. 758. 

The plaintiff claims that the last labor and material were 
furnished for this contract on April 22, 1932. On the other 
hand, the appellants insist that no labor and material were 
furnished on this contract after October 1, 1931. It is 
necessary for us to determine at the outset when the last 
material was furnished and the last labor was performed 
under the contract. The record reveals that the apartment 
building involved herein was turned over to the owner, and 
thereafter occupied by his tenants, about September 1, 1931. 
The heating plant was put in operation about October 1, 
1931, and operated continuously thereafter. It is claimed 
by the plaintiff that two Trane air eliminators were in- 
stalled about April 25, 1932; that these valves were a part 
‘of the standard equipment of the heating plant installed; 
that it was the custom to install other air valves, and put 
the Trane valves in after all dirt had been cleaned out after 
a period of operation. The pipes were cleaned in December, 
1931, and, it was claimed, though denied by adverse testi- 
mony, again in January, 1932. Even the witnesses for 
plaintiff admit that the valves could have been installed 
after the January cleaning. 

The owner did not know that the heating plant was not 
properly and completely installed. He did not know that 
the valves were changed. Only one competent witness, a 
plumber employed by the subcontractor, testified that the 
valves were changed. He testified that he made the change 
in the presence of the janitor. The janitor denied that the 
change was made in his presence and testified that the same 
kind of valves were there at all times. It is a difficult 
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question of fact to determine. We are not impressed that 
the plaintiff has sustained the burden of proof resting upon 
him on this question. Of course, if these valves were not 
installed as claimed, the plaintiff did not perfect his lien in 
time. 

But assuming, for the purposes of this case, that these 
valves were changed, such fact does not extend the time for 
filing a mechanic’s lien. It is claimed by plaintiff that 
these Trane air eliminators were required by the contract. 
The contract relative to the heating plant is rather in- 
definite and is not capable of such strict construction. The 
plant operated, and no complaint was made by the owner. 
He did not know that it was not completely and properly 
installed. He did not know about these valves. The owner, 
the contractor, the heating and plumbing subcontractor, 
and the materialman had a conference wherein payment of 
the balance due or security was demanded of the owner in 
March, 19382. Negotiations were had for a settlement of a 
completed contract. Some trouble arose concerning these 
negotiations, but the completion of the contract was never 
questioned by any one. The testimony of plaintiff’s wit- 
nesses is that these valves might have been properly in- 
stalled in January. The failure to install them at that time 
was the equivalent to the installation of defective material. 

It is the rule that a contractor cannot extend the time for 
filing a mechanic’s lien by substituting proper material for 
defective material, previously furnished and charged to the 
owner. Ashford v. Iowa & Minnesota Lumber Co., 81 Neb. 
561; Cady Lumber Co. v. Reed, 90 Neb. 293. 

It follows, therefore, that the decree of foreclosure was 
improper and should have been denied. 

REVERSED AND DISMISSED. 
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CHARLES H. MARLEY, TRUSTEE, APPELLEE, v. M. H. McCar- 
THY ET AL., APPELLANTS. 


FILED NOVEMBER 15, 1935. No. 29363. 


1. Abstracts of Title. An abstracter, in simply adding an extension 
to an old abstract, does not certify to, or verify, the accuracy of 
entries in such abstract prior to the first date given in his cer- 
tificate of extension. 

Abstracters are required to show each link in the chain 

of title. A failure to note a valid outstanding tax sale renders 

an abstracter liable to the person injured by said omission. 


APPEAL from the district court for Holt county: ROBERT 
R. DICKSON, JUDGE. Affirmed. 


J. J. Harrington, for appellants. 
Charles H. Marley and D. R. Mounts, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


- PAINE, J. 

This is an action to recover damages against an ab- 
stracter and his bondsmen jointly for damages which the 
plaintiff claims he sustained because of the negligence of 
the abstracter in extending two abstracts covering the title 
to the land upon which the plaintiff purchased a $5,000 
mortgage. 

The plaintiff alleges that he was appointed trustee under 
the will of Rebekah S. Manderson, deceased, which estate 
is being probated in Douglas county, Nebraska; that one of 
his duties as the trustee of such estate was to invest certain 
funds in his hands as trustee, and that in December, 1929, 
he entered into negotiations with W. M. Rainbolt, who was 
engaged in the mortgage loan business in Omaha, for the 
purchase of a mortgage given by Clifford R. Fifer to said 
Rainbolt in the sum of $5,000, which mortgage was dated 
September 23, 1929, and filed for record October 25, 1929, 
in book 146, page 17, of the mortgage records of Holt 
county, Nebraska, on 320 acres of land in said county. Said 
mortgage was represented to be a first lien upon said real 
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estate, with all taxes paid up to and including the year 1928. 
That the title of said land was shown in two abstracts of 
title, which had been extended and recertified by the Ham- 
mond Abstract Company up to September 28, 1926, at 11:00 
a. m., and said two abstracts were sent to the defendant 
M. H. McCarthy, a bonded abstracter of Holt county, on 
October 238, 1929, with instructions to bring the same to 
date, which he did, and for which he was paid his charges 
therefor. 

That in the one of said abstracts which covered the north- 
east quarter of section 1, township 32, range 15, the follow- 
ing entry was made by the said defendant M. H. McCarthy, 
as bonded abstracter: “Taxes paid up to and including the 
year 1928. Taxes for the year 1929 are $29.18. No judg- 
ments or suits pending. Reexamined and extended from 
September 28, 1926, at 11 a. m. to January 4, 1930, at 1 
o’clock p. m.,” which was duly signed, “M. H. McCarthy, 
Bonded Abstracter. Bond expires March 14, 1934.” That 
in extending the abstract showing the title of the balance 
of the land covered by said mortgage, it was shown in a 
similar way that the taxes were paid up to and including 
the year 1928, and that the taxes for the year 1929 were 
$31.08, that there were no judgments or suits pending, and 
the same was reexamined and extended to the same time 
and date, and signed in the same way by the bonded ab- 
stracter. 

Plaintiff relied upon such statements in the two abstracts 
as entered by the said defendant as a bonded abstracter, and 
on January 4, 1980, purchased said mortgage, paying there- 
for the sum of $5,000. That some time thereafter plaintiff 
discovered that the land covered by these abstracts had been 
sold on November 17, 1926, for the delinquent taxes for the 
years 1920 and 1921 to S. Y. Gillan & Company; that said 
tax sale certificate had been foreclosed, and the real estate 
sold to Paul H. Gillan on November 30, 1931, for the sum 
of $687.53, and that said sale had been confirmed by the 
district court for Holt county on December 8, 1931, and the 
sheriff had deeded the premises to said Paul H. Gillan, pur- 
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chaser, by deeds which were recorded in book 118 at pages 
9 and 11 of the deed records of Holt county. 

Plaintiff had no notice or knowledge thereof, and relied 
on the statements in said abstract as certified by the defend- 
ant McCarthy, and all information about said property 
having been sold for taxes was omitted from the abstracts 
because of the negligence and lack of due diligence in 
examining into and investigating the situation of said 
title, and all reference to the fact that the land had been 
sold for taxes on November 17, 1926, for the delinquent 
taxes for the years 1920 and 1921 was omitted in the exten- 
sion of said abstract. That the plaintiff was compelled to 
and did pay to Paul H. Gillan on September 26, 1933, the 
sum of $526.65 for a quitclaim deed to said real estate; 
wherefore the plaintiff, because of such wrongful acts and 
neglect of due diligence on the part of the defendant Mc- 
Carthy, asks judgment in the sum of $526.65, with interest 
at 6 per cent. 

The defendants, for answer to the allegations of the peti- 
tion, allege that said abstracts had been previously exam- 
ined and extended by the Hammond Abstract Company to 
September 28, 1926, and that the defendant McCarthy was 
employed only for the purpose of extending said abstract 
from said date to January 4, 1930, for which he charged 
only the sum of $7.50, and that, if he had made a full and 
complete examination of all records from the time the 
original patent received from the government was recorded, 
such full and complete abstract would have cost the sum of 
$27.50, and that the said defendant McCarthy did not 
guarantee the correctness of the abstract prior to Septem- 
ber 28, 1926, and said McCarthy alleges that it was no part 
of his duty as a bonded abstracter to go back prior to the 
time that his examinations cover to ascertain whether there 
had been any unpaid taxes or other liens thereon, and 
asked that the action be dismissed. The reply thereto was 
a general denial. 

On May 19, 1934, said cause was tried to the district 
court without a jury. The evidence was taken and the case 
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argued and submitted to the court. The court found the 
allegations of the petition to be true, and found that, while 
the plaintiff did not have the right to redeem from the tax 
sale issued for delinquent taxes for the years 1920 and 
1921, yet he had a legal right to pay Paul H. Gillan for such 
quitclaim deed the sum of $846, which included the taxes, 
interest, costs and attorney’s fees, and that the plaintiff is 
entitled to recover from the defendants the sum of $846 
less the 1929 taxes, of which he had notice in the extension 
of the abstract, together with the proportionate share of 
interest, costs and attorney’s fees on the taxes for said year, 
and therefore entered a judgment for the balance of $733.- 
66, with interest at 6 per cent. and costs. 

Eight errors are set up in the brief and relied upon for 
reversal. Appellant charges that an abstract of title is 
used by the one who purchases the same and also by subse- 
quent purchasers and mortgagees, and, therefore, an ab- 
stracter is held to a higher degree of care than was required 
of him at common law. 5 Neb. Law Bulletin, 466. 

Nebraska requires that an abstracter give a bond of 
$10,000, to be furnished by a surety company or three 
sureties, all as set out in sections 76-601 to 76-603, inclu- 
sive, Comp. St. 1929, and this requirement has greatly in- 
creased the confidence that persons interested reposed in 
an abstract. “The right to use an abstract as evidence is 
not even limited to the person to whom it is issued. Any 
one may use it, and any one against whom it is employed 
may be injured in consequence of the certificate being 
false.” Gate City Abstract Co. v. Post, 55 Neb. 742. 

It may be admitted that an abstracter, in extending an 
abstract from September 28, 1926, at 11:00 a. m., to Janu- 
ary 4, 19380, at 1:00 p. m., does not certify to or verify the 
accuracy of earlier entries in said abstract prior to the first 
date given. “Damages cannot be recovered against an 
abstracter which are not the result of his negligence or 
breach of duty.” 1 C. J. 371. 

In the case at bar, the land was sold for taxes on Novem- 
ber 17, 1926, for the delinquent taxes for the years 1920 
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and 1921. This tax sale was made some six weeks after 
September 28, 1926, and clearly within the period covered 
in the extension certificate of the abstracter. 

A tax certificate may ripen into a title superior to that 
of the owner, provided the land is not redeemed from the 
tax sale. 

Abstracters are required to show each link in the chain 
of title, and one link adversely affecting the title is an out- 
standing valid tax sale, and a failure to note this on an ab- 
stract makes the maker of the abstract liable in damages 
to the person injured. Marcell v. Midland Title Guarantee 
& Abstract Co., 112 Neb. 420; Bridgeport Airport, Inc., v. 
Title Guaranty & Trust Co., 111 Conn. 537, 71 A. L. R. 345. 

The amount of the recovery was based upon the amount 
paid by the plaintiff for a quitclaim deed to the purchaser 
under the tax foreclosure sale less the amount of the 1929 
taxes, which were duly shown as unpaid by the abstracter 
upon his extension, together with the interest and propor- 
tionate share of the costs. The net amount remaining was 
entered as a judgment in the sum of $733.66. We have 
examined all errors set out and argued in the brief of ap- 
pellant. Finding no error in the record, the judgment is 
hereby duly 

AFFIRMED. 


CHARLES LEFFELMAN, APPELLEE, Vv. F. H. MATSCHULLAT, 
APPELLANT. 


FILED NOVEMBER 15, 1985. No. 29380. 


1. Agriculture. A cropper is a hired hand who is paid for his labor 
with a share of the crop he works to make and harvest. 

A cropper has no exclusive right to possession of the 
land and no estate in the crop until he is assigned his share 
thereof. 

38. Landlord and Tenant: Croprpers. A cropper takes his estate in 
the crop, and performs his work thereon, subject to the terms of 
the lease of the tenant under whom he holds. 
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APPEAL from the district court for Cedar county: MARK 
J. RYAN, JUDGE. Reversed and dismissed. 


Joseph G. Rogers, Matschullat, Matschullat & White and 
Robert A. Nelson, for appellant. 


C. W. Peasinger, contra. 


Heard before ROSE, GOOD, EBERLY, DAY, PAINE and 
CARTER, JJ. 


PAINE, J. 
Charles Leffelman, the plaintiff and appellee, brought an 
‘ action in replevin to recover 130 bushels of potatoes. The 
judgment appealed from found that the plaintiff was the 
owner of the potatoes and entitled to recover possession 
thereof, with all costs, including damages for the wrongful 
withholding of possession thereof in the sum of one cent. 
The record shows that the defendant, F. H. Matschullat, 
lives in Lincoln, Nebraska, and that he owns a small ten- 
acre tract of land adjoining Randolph, Nebraska, and that 
he made a lease of this to a tenant, W. H. Burgel, with a 
stipulation in this written lease against subletting, and 
Burgel, the tenant, was to pay $25 a month cash rent. He 
paid rent for one month, and took possession on March 1, 
1933. There was a house and barn on the place. The 
record shows that Matschullat was not out at Randolph 
until in July. Burgel made an oral agreement with the 
plaintiff, Leffelman, that if he would come on the premises 
and raise potatoes he could have half of the potatoes that 
he raised on the premises. Leffelman thereupon came upon 
the premises, and with the help of his family they raised 
the potatoes. In the meantime Matschullat went to Ran- 
dolph and, without talking to any of the parties at all, 
started a forcible entry and detainer suit, and the defend- 
ant Burgel was evicted from the premises by order of the 
county court, the eviction taking place late in July, 1933. 
Thereupon, the landlord and the plaintiff, who was the 
cropper, each claimed the potatoes, whereupon the land- 
lord offered to give the plaintiff one-half of the potatoes if 
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he would finish taking care of them, which offer the plain- 
tiff flatly rejected, claiming all of the. potatoes. Between 
August and September 12 the defendant, Matschullat, hired 
men and spent $44 in caring for the potatoes, the checks 
being introduced in evidence, and on September 12, 1933, 
plaintiff started this replevin action to get possession of all 
of the potatoes, having secured an assignment from Burgel, 
the tenant, of his alleged interest therein. 

There appears to be no controversy on any material point 
in the evidence. There was no contention that the defend- 
ant, Matschullat, ever waived the stipulation in the lease 
against subletting the premises; therefore, the case pre- 
sents several legal problems. A landlord owns certain 
premises; the tenant breaches the conditions of the lease 
and the landlord puts him off. Now, the question at once 
arises, has the plaintiff any rights after the landlord has 
taken the possession of the property away from the tenant? 
It is necessary to ascertain the exact nature of the relation- 
ship between these parties. The landlord claims that Lef- 
felman is a mere cropper on the premises. Did the plain- 
tiff, who was a mere cropper, have any greater rights in 
the premises than the tenant, Burgel, had? 

In the case of Blachford v. Frenzer, 44 Neb. 829, it was 
held: “A subtenant is charged with notice of the existence 
of the tenant’s lease and bound by its terms and conditions.” 
And in the case at bar the landlord had not consented to the 
tenant subletting the place, and, in fact, was not notified 
thereof, and, therefore, the plaintiff had no legal rights in 
the premises except as a mere cropper, and was to receive 
one-half of the potatoes for his labor in planting and tend- 
ing the crop. 

It was held in Halsell v. First Nat. Bank, 109 Okla. 220, 
“The difference between a cropper and a tenant is that the 
cropper is a hired hand paid for his labor with a share of 
the crop he works to make and harvest. He has no ex- 
clusive right to possession and no estate in the land nor in 
the crop till the landowner assigns him a share.” 

To the same effect is Maltbie v. Olds, 92 Atl. 403 (88 
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Conn. 633) which says: “A ‘cropper’ being one who culti- 
vates the land of another in consideration of a portion of 
the crop, having no interest in the land, and hence none in 
the crop until divided, his possession being that of the land- 
owner.” See Wilcox & Co. v. Deines, 119 Neb. 692; Hansen 
v. Hansen, 88 Neb. 517. 

A cropper takes his estate and performs his work subject 
to the terms of the lease of the tenant under whom he holds. 

It has been held that, until a division of the crop has been 
made, the owner may maintain replevin to recover the pos- 
session thereof. Angell v. Egger, 6 N. Dak. 391. However, 
in the case at bar the cropper had refused to continue to 
care for the crop after the tenant had been evicted, and the 
landlord was compelled to hire men and expend the sum of 
$44 to bring the crop to maturity. 

It was held in Salley v. Cox, 46 L. R. A. n. s. 53 (94 S. 
Car. 216): “A cropper forfeits all interest in the crop by 
voluntarily abandoning it without reasonable cause or ex- 
cuse.” 

The plaintiff, Leffelman, is unfortunate in having con- 
tracted with a defaulting tenant, but certainly he has no 
right to replevin against the owner of the land, who took 
possession of the premises in a legal manner, as the rent 
had only been paid for the month of March and possession 
was taken late in July by the action in forcible entry and 
detainer. 

In the petition of the plaintiff he alleges that he is the 
owner of the entire crop of potatoes grown upon the 
premises, but if the tenant had not been evicted, and the 
original plans had gone through, the plaintiff as a cropper 
would only have been entitled in any event to a portion of 
the 130 bushels of potatoes; therefore, the allegation in his 
petition of ownership has failed. 

In our recent case of Taylor v. Luedke, 126 Neb. 602, 
similar questions were raised, and it was said: “Section 
52-601, Comp. St. 1929, construed, and held not to provide 
for a lien upon the crops in favor of a farm hand, for labor 
in plowing the land, planting and tending the crops, as for 
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labor performed on personal property.” See Sanford v. 
Modine, 51 Neb. 728; Robinson v. Stricklin, 73 Neb. 242. 

If the tenant himself had planted the potatoes and tended 
them for the first months, and was then ousted because he 
failed to pay his rent before the crop was matured, could 
that tenant later on replevin the crop? We think not; and 
if the tenant did not have that right he could not give to his 
cropper a greater right than he had in the potatoes himself. 

It appears to the court that Leffelman’s claim for his 
loss is not against the owner of the property, but his claim, 
if any, is against the tenant for the services that he ren- 
dered and could not recover on because the tenant defaulted 
in the payment of his rent, as the tenant had promised to 
furnish him the land. 

This case has been tried in the county court and in the 
district court, and in our opinion the plaintiff as cropper 
did not have the title to, and ownership of, the potatoes at 
the time he filed his petition in replevin. The judgment of 
the trial court is reversed and the action dismissed. 

REVERSED AND DISMISSED. 


ETHEL PATTERSON MILTON, APPELLANT, V. CITY OF GORDON 
ET AL., APPELLEES. 


FILED NOVEMBER 15, 1985. No. 29181. 


1. Master and Servant: WORKMEN’S COMPENSATION: BURDEN OF 
Proor. In a suit under the workmen’s compensation act, the 
burden is upon the claimant to show that he suffered an injury 
and that the injury resulted from an accident arising out of and 
in the course of his employment. 

An award for compensation cannot be based 
upon possibility, probability, speculation or conjecture. Unless 
it is established by sufficient evidence that claimant has incurred 
a disability arising out of and in the course of his employment, 
he cannot recover. 

3. Evidence: Res GesTar. The declaration of a person which is 
merely a narrative of a past transaction, made after the trans- 
action to which it relates has been fully completed and shown 
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not to have been spontaneously or involuntarily made, is not 
admissible in evidence as a part of the res gestex. 


APPEAL from the district court for Sheridan county: 
EARL L. MEYER, JUDGE, Affirmed. 


Montgomery, Hall & Young, Laurens Williams and John 
J. Olsson, for appellant. 


E. D. Crites, F. A. Crites and Lloyd H. Jordan, contra. 


Heard before Goss, C. J., ROSE, GooD, EBERLY, Day, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is a suit brought by appellant under the workmen’s 
compensation law to recover for the death of her husband. 
From an adverse judgment appellant brings the case to this 
court on appeal. 

The evidence in this case shows that Earl L. Milton, the 
deceased, was the city marshal and street commissioner of 
the city of Gordon, Nebraska. It further appears that on 
April 19, 1932, Milton and one Roy Denny pursued and at- 
tempted to arrest the occupants of a truck they suspected 
of carrying intoxicating liquor contrary to law; that dur- 
ing the pursuit of the truck, and while driving north at a 
speed of 35 to 40 miles an hour, on one of the streets of 
Gordon, Milton’s car struck a hard surface street crossing 
which was some 20 inches higher than the level of the street 
to the south ; that Milton’s car went over the crossing bounc- 
ing and swinging and thereby jarring and jolting the oc- 
cupants thereof. The evidence shows that Milton’s car 
slipped into the ditch shortly after crossing the street 
crossing, which permitted the truck and its occupants to 
escape. Milton then drove his car down-town where he 
discussed the affair with a number of citizens, pointed out 
to them some bullet holes in the radiator of his car and 
called the sheriff at Rushville to come to Gordon and aid in 
the pursuit. 

It is further shown by the evidence that Milton was a 
man about 5 feet 5 inches in height, weighed about 200 
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pounds and was about 43 years of age. He was described 
as very fleshy, with an exceptionally large abdomen and 
short legs. The evidence discloses that his abdomen was 
so large that it rested against the steering wheel when he 
was driving his car. Prior to the date in question, the de- 
ceased had been troubled with constipation and gas on the 
stomach. The record also establishes the fact that Milton 
had previously been bothered with appendicitis and un- 
doubtedly was subject to appendicitis attacks. He worked 
the nights of April 19, 20 and 21 following the affair out of 
which the accident is alleged to have arisen. On April 20 
he appeared to be suffering some pain and complained of 
his stomach bothering him. He came home in the middle 
of the night of April 21 and went to bed. A doctor was 
called at noon the next day. He was taken to the hospital 
on April 28, was operated on and a ruptured gangrenous 
appendix removed early in the morning of April 25, and 
died on April 28. At the time of his death he was suffering 
with peritonitis, obstruction of the bowels and appendicitis. 
It is the contention of appellant that the deceased suffered 
an injury on April 19, 1932, when he crossed the street 
crossing, while pursuing the truck heretofore referred to, 
by being thrown against the steering wheel of his Ford 
car, causing injuries to his abdomen. Appellant contends 
that the deceased was previously afflicted with “chronic 
appendicitis” that was lighted up by the injury sustained, 
thereby causing his death. 

Appellee contends that there is no proof that the deceased 
was injured as alleged. It is clearly the law of this state 
that, in a suit under the workmen’s compensation act, the 
burden of proof is upon the employee to establish that his 
disability was caused by an accident arising out of and in 
the course of his employment. Amos v. Village. of Brad- 
shaw, 128 Neb. 514; Huffman v. Great Western Sugar Co., 
125 Neb. 302; Saxton v. Sinclair Refining Co., 125 Neb. 468. 

A more detailed examination of the evidence as to the 
happening of the accident out of which the injury is claimed 
to have arisen shows that the deceased made no claim of 
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injury to his companion Denny at or immediately after the 
hitting of the crossing. There is testimony to the effect 
that the deceased was nervous and his eyes bloodshot when 
he came down-town a few minutes after the accident, al- 
though this is disputed by other witnesses who were there. 
The evidence shows that shots were exchanged at close 
range during the pursuit which appellee claims were the 
cause of the nervousness of the deceased. Denny testifies 
that he did not see the deceased strike the steering wheel 
of the car nor did the deceased say that he had done so. 
There is no evidence in the record that any one saw any 
evidences of injury on the abdomen of the deceased. The 
only evidence in the record tending to connect the accident 
with the injury is a statement made by the deceased to the 
sheriff, as follows: ‘Man, I sure hurt myself in the guts as 
I went over that crossing there.” The record shows that 
this statement was made after the pursuit of which the 
claimed accident arose was over, after the discussion on the 
street by the deceased and various citizens of the town and 
while the deceased and the sheriff had again taken up the 
pursuit some 25 or 30 minutes later. Appellant claims this 
to be a part of the res gestz. To this we cannot agree. The 
statement in question was clearly a narrative of a past 
transaction or event. It was not a spontaneous or involun- 
tary statement made during the happening of the event in 
proof of which it is offered as evidence. Neither is it con- 
temporaneous with the event of which it is alleged to be a 
part. The statement is not a part of the ves geste. It is 
merely a self-serving statement and as such is not compe- 
tent evidence. It should have been excluded by the trial 
court. 

There is evidence in the record that the striking of de- 
ceased’s abdomen by the steering wheel of the car might 
and probably would light up the preexisting abdominal 
condition of the deceased. The evidence shows that, in the 
opinion of the expert witnesses produced by the appellant, 
the preexisting abdominal condition was lighted up by a 
physica] injury to deceased’s abdomen. The evidence of the 
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appellee was to the contrary. Even so, appellant must show 
that any such injury arose out of and in the course of the 
employment. The evidence of the medical experts of both 
parties concedes that there are many other ways that the 
preexisting condition could have been lighted up besides 
the one contended for by appellant. After a consideration 
of the whole evidence, we come to the conclusion that a de- 
eree for appellant, if one could be granted, would have to 
be based on speculation and probability. The evidence 
shows that appellant’s contention that the deceased was 
injured by striking the steering wheel of his car is based 
upon the possibility that it could have happened at that 
time and place or the probability that it did occur as al- 
leged. This court has held many times that awards of com- 
pensation cannot be based on possibility, probability, specu- 
lation or conjecture. Cases particularly in point, and which 
sustain our holding in this case, are Amos v. Village of 
Bradshaw, supra, and Huffman v. Great Western Sugar Co., 
supra. We therefore conclude that the evidence will not 
sustain a finding that the deceased sustained an injury 
arising out of and in the course of his employment within 
the meaning of the compensation law. The evidence being 
insufficient to sustain an award, it will not be necessary to 
consider other errors relied upon for a reversal. The trial 
court arrived at a proper conclusion and was right in dis- 
missing appellant’s petition. The judgment is 
AFFIRMED. 


RUDOLF KOUMA ET AL., APPELLANTS, V. EDWARD J. MURPHY, 
APPELLEE. 


FIitep NOVEMBER 15, 1985. No. 29383. 


1. Landlord and Tenant: LESSEE IN POSSESSION: CLAIM OF TITLE. 
Where one who is already in possession of real estate accepts a 
lease from a third party, the presumption is that he is yielding 
the possession which he held under claim of right and is there- 
after holding possession under the lease. 
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2. EsroppeL. A lessee of real estate is not entitled to 
occupy the inconsistent position of being the owner of the land 
and at the same time the tenant of another owner. Under such 
SiTcHInstaTices he is estopped to deny his landlord’s title. 

3. “Estoppel of the tenant to deny the title of 


his landlord extends to every one in privity with him, and it 
inures to the benefit of any person to whom the landlord’s title 
may pass, and continues until possession is actually surren- 
dered.” Hackney v. McIninch, 79 Neb. 128. 

4. Forcible Entry and Detainer: Parties. When a landlord leases 
lands to a new tenant and the old tenant holds over unlawfully, 
the landlord is a proper party to maintain a forcible detainer 
action to recover the possession of the premises. 


APPEAL from the district court for Saunders county: 
LOVEL S. HASTINGS, JUDGE. Affirmed. 


H. A. Bryant and Charles H. Hood, for appellants. 
J. H. Barry, contra. 


Heard before Goss, C. J., ROSE, GOOD, EBERLY, DAY, 
PAINE and CARTER, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
for Saunders county affirming a judgment entered in a 
forcible detainer action in the county court of that county 
for the restitution of certain lands. From the adverse 
judgment thus entered appellants bring the case to this 
court for review. 

The record shows that on March 6, 1934, Edward J. 
Murphy, the appellee, filed a complaint in forcible detainer 
against the appellants, Rudolf and Milada Kouma, alleging 
that they were unlawfully holding possession of the lands 
described therein. Appellants entered a plea of not guilty 
and, as a further defense, affirmatively pleaded the follow- 
ing facts: That on and prior to August 28, 1932, Rudolf 
Kouma was the owner of the lands in question and occupied 
the same as his homestead; that the Midwest Life Insur- 
ance Company was at the time the owner by assignment of 
a mortgage of $22,000 on these lands upon which the sum 
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of $18,000 remained unpaid. The record further shows 
that interest and taxes had not been paid as required by the 
mortgage and that, in order to adjust the matter without 
foreclosure, appellants Rudolf Kouma and Milada Kouma, 
his wife, executed and delivered a warranty deed to W. W. 
Putney, the president of the Midwest Life Insurance Com- 
pany, who in turn leased the premises back to appellants 
by a written lease to March 1, 1984. It is further shown by 
the allegations of appellants’ answer that on December 22, 
1932, appellants again conveyed the premises to Putney by 
quitclaim deed and at the same time surrendered for can- 
celation a certain option to repurchase, which had been 
previously executed and delivered to them by Putney. The 
record further shows that on January 11, 1933, appellee 
became the owner in fee of the premises by warranty deed 
from the Midwest Life Insurance Company, as well as the 
owner of the lease by assignment from the Midwest Life 
Insurance Company of its interest, Putney having previous- 
ly deeded his interest in the lands and assigned his interest 
in the lease to the Midwest Life Insurance Company. Ap- 
pellants further admit in their answer the payment of rent 
to appellee as provided by the lease. Numerous allegations 
of fraud on the part of the Midwest Life Insurance Com- 
pany and the appellee in procuring the deeds were also al- 
leged. The county court found against appellants who sued 
out a petition in error to the district court. The district 
court also held against the appellants who then appealed to 
this court. : 

Appellee contends that the answer contains allegations 
of fact that entitle him to a judgment on the pleadings. 

Appellants contend that the answer filed draws in ques- 
tion the title to the real estate. There can be no question 
that, if such be the case, the county court was without ju- 
risdiction to try the case. This was so held in the case of 
Stone v. Blanchard, 87 Neb. 1, the court saying: “Justice 
courts cannot try actions which involve title to real estate, 
or in which such title may be drawn in question. This 
court has frequently been called upon to construe this 
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statute. No mere claim of title or claim or assertion that 
title is drawn in question will deprive the justice of power 
to try and determine the cause. He must ascertain from 
the evidence whether the action involves or draws in ques- 
tion the title to real estate. Forcible entry and detainer is 
an action to determine the right of possession, and any 
competent evidence, whether it be title deeds or other 
written or oral testimony, tending to show which one of the 
contending parties is entitled to possession of the dis- 
puted property must be considered by the justice. If he 
can find and determine the right of possession without at 
the same time determining the rights of the parties, legal 
or equitable, in the property itself, it cannot be said that 
the title is drawn in question.” The answer of appellants 
shows that they not only gave two deeds to Putney and the 
Midwest Life Insurance Company, appellee’s predecessors 
in title, but that they recognized their title by entering into 
a written lease with them and paying at least a part of the 
landlord’s share of the rent over to them. This court has 
held that a tenant cannot occupy the inconsistent position 
of being the owner of the land and at the same time the 
tenant of another owner. In the case of Polenske v. Po- 
lenske, 107 Neb. 496, this court said: 

“If one who is already in possession accepts a lease from 
a third party, the presumption is that he is yielding the 
possession which he held under claim of right, and taking 
possession and holding it thereafter under and by virtue of 
the lease. 

“The courts are divided upon the question whether, if 
the possession is not obtained by virtue of the lease, a 
tenant may question his landlord’s title, but the majority 
hold that even in such cases the general rule applies. A 
collection of the cases may be found in a note to Stevenson 
v. Rogers (103 Tex. 169) Ann. Cas. 1912D, 101. See, also, 
16 R. C. L. 659, sec. 146. 

“Where it is clear that the lessee executed the lease, a 
justice of the peace may determine all questions as to 
whether the lessee is wrongfully holding over his term, 
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either by expiration of the term by nonpayment of rent, 
or by any other breach of the contract which may render 
his possession unlawful. If the lessee asserts a bona fide 
claim of title, he may still litigate it in the proper forum 
after he has yielded possession to the lessor. He is not en- 
titled to occupy the inconsistent position of being the own- 
er of the land and at the same time the tenant of another 
owner.” 

The appellants, being estopped to deny the title of Put- 
ney and the Midwest Life Insurance Company, are also 
estopped to deny the title of appellee for the reason that 
appellee is in privity with his predecessors in title. This 
court so held in the case of Hackney v. McIninch, 79 Neb. 
128, in the following language: “Estoppel of the tenant to 
deny the title of his landlord extends to every one in privity 
with him, and it inures to the benefit of any person to whom 
the landlord’s title may pass, and continues until posses- 
sion is actually surrendered. Gear, Landlord and Tenant, 
sec. 165.” We therefore conclude that appellants were 
estopped to deny appellee’s title and that appellee was en- 
titled to successfully maintain his suit in forcible detainer 
as a matter of law. 

Appellants also contend that, as appellee had made a new 
lease of the lands in question commencing on March 1, 
1934, he was not the real party in interest and that the new 
tenant was the proper person to maintain the action. Our 
court has held to the contrary in the case of Herpolsheimer 
v. Christopher, 16 Neb. 355, on rehearing, wherein the court 
said: “Ordinarily there is an implied covenant in a lease 
that the demised premises shall be open to entry by the 
lessee at the time fixed in the lease as the beginning of the 
term.” 

We find no error in the record. The trial court was 
right in dismissing the petition in error and affirming the 
judgment of the county court awarding restitution of the 
premises. 

AFFIRMED. 


INDEX 


Abatement and Revival. 
An administrator may maintain an action, after death of 
deceased intestate, for pain and suffering inflicted on 
deceased. Wilfong v. Omaha & C. B. Street R. Co........... 


Abstracts of Title. 

1. An abstracter, in adding an extension to an abstract, 
does not certify to the accuracy of entries in abstract 
prior to first date given in his certificate of extension. 
Marley Vv. McCarthy... ....csccccccccccccececcececeenecesenseccetsecenceeseceees 

2. Failure to note a valid outstanding tax sale renders an 
abstracter liable to person injured by the omission. 
Marley V. McCarthy. .n........ccccccecccscceeeeeeecnccecceneeeccteeeenneceaceusees 


Action. 
Law of sister state controls decision as to transactions oc- 
curring in such state. Securities Investment Corpora- 
tion v. Indiana Truck Corporation............cccccceccecceeccerceeeees 


Agriculture. 
1. A cropper is a hired hand who is paid for his labor with 
a share of the crop. Leffelman v. Matschullat.................. 
2. A cropper has no exclusive right to possession of the 
land and no estate in the crop until he is assigned his 
share thereof. Leffelman v. Matschullat...........0.00.c00c000000- 


Appeal. SEE CRIMINAL LAw. TRIAL. 

1. In reviewing a peremptory instruction for defendant, 
issuable facts which evidence for plaintiff.tends to prove 
will be regarded as established. Rogers v. Brown............ 

2. An order overruling a motion to strike a petition or a 
part thereof will be reviewed on appeal, though not 
assigned as error in motion for new trial. Weideman 
v. Estate of Peterson. ........-.-.ccsccsceeeececceeeeeeesseeeeteteeecreeeeesees 

3. While a case must be tried in the district court on ap- 
peal on issues tried in the lower court, an issuable fact 
not alleged in the lower court can be pleaded in the 
district court if identity of cause of action is preserved. 
Weideman v. Estate of Peterson... ....cccccccccceccceeeeeeeeeeeeeee 

4, On trial de novo, the supreme court in determining 
weight of evidence will consider that district court had 
the advantage of observing the witnesses. Waterbury 
State Bank v. O?NeU Lo. .....cee cece ecceeecece ee cetee te eeen et eeneceeeeeeee 
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12. 


13. 


14, 


15. 


INDEX [129 N 


In absence of bill of exceptions or special findings, the 


. supreme court will only consider sufficiency of pleadings 


to sustain verdict and judgment. Plantz v. Peony Park 
On appeal from an order confirming judicial sale, only 
such objections as were urged in the district court can 
be considered. Moffitt v. Reed ........cccccccccccccccccceseeeeecenseeeeees 
The theory adopted at the trial by the parties and the 
court, as to the issues, will be followed on appeal. 
Kimball v. Lincoln Theatre Corporation..........:...c-ce0---+- 
Where the trial court sought to correct a supposed error 
in failing to sustain a motion for a directed verdict by 
vacating the verdict returned and dismissing the action, 
the supreme court will, on reversing the judgment of 
dismissal, if no other error is presented by the record, 
render judgment as the lower court should have ren- 
dered, or remand the cause for that purpose. LeBarron 
Ws Clby Of Harvard .czccscccccceccccsccevessnessten cgesiessstecestavensettubecieccsess 
Order of trial court replacing attorney for receiver of 
insurance company will not be disturbed, unless abuse 
of discretion is shown. State, ex rel. Good, v. National 
Old Line Life Ing. COv....cccccecccccceseececesseeeeceesenneeeceeceeceseeneeeeeeess 
On appeal in equity cases, the supreme court, in de- 
termining the weight of evidence, will consider the fact 
that the trial court observed the witnesses and their 
manner of testifying. Gentry v. Burge.......-2-:--cce 
Where the decree of the trial court requires execution 
of a conveyance, appellant, in lieu of a bond, may exe- 
cute the required conveyance and deposit it with the 
clerk to abide the judgment of the appellate court; and 
the power of the trial court is suspended until disposition 
of the appeal. Walter v. Gillan... eee 
Agreement between parties to an appeal held to operate 
as release of surety on appeal bond. New Idea Spreader 
CO. Ge) Brow asco lewe ae tetas Aickce ke st neh, aes ale eae 
The supreme court on appeal may consider pleadings 
amended to conform to facts proved. Luthy v. Farmers 
Mutual Hail Ins. Ass’ 1........22.cc1-ccccceeeeececceeece ee eeeceeeetessecereceees 
Erroneous instruction directing jury to consider certain 
claims for damages as part of first cause of action in- 
stead of second cause of action, wherein they were 
properly set out, held not prejudicial. Wilfong v. 
Omaha & C. B. Street Ry C0.....2.....c122cceeeseecneee cere ee nceeeneeeeneeee 
Defendant, moving to dismiss at close of plaintiff’s 
evidence, admits plaintiff’s testimony to be true, together 
with every conclusion which may reasonably be drawn 
therefrom. Schroeder v. Bartlett..............c2::cecccceeeeeeeetees 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 


A properly certified transcript of the record of the trial 
court imports verity. Miller v. Central Coal & Coke Co. 739 
The supreme court, in reviewing a judgment without bill 
of exceptions, will only determine whether judgment is 
supported by pleadings. Miller v. Central Coal & Coke 


WOO ssacbnse ist ceae ve vent vesicewbineet ietetene te roaee tees tacks sues ut ae Ry 739 


Refusal of instruction covered by court’s instruction is 
not error. McConnon & Co. v. Bella mMy...........cccccccccceeeecees 743 
Findings by court will not be disturbed on appeal unless 
clearly wrong. Fidelity & Deposit Co. v. B. Grunwald, 
f+ eee one PCE te Pe Ee Oa eR re eo 749 
In absence of a bill of exceptions, the supreme court 
will determine only whether the pleadings sustain the 
judgment. Wheeler v. Boiler .i.........cccccccceseeeeceeseeeecteceeneeee 7192 
In action for injury, admission of testimony of a phy- 
sician reciting a history of injury given him by plain- 
tiff held not prejudicial error, in view of the record. 
Roberts v. KUbtke..n.ceccccccccccccecccceceecceeeececeetseeenseceeteneeeseeceesceeeeees 195 
Alleged error in excluding answer to question on direct 
examination held not error, in absence of offer of proof. 
Stull v. Department of Roads and Irrigation..............-.....-- 822 
Precipe for a cross-appeal must be filed on or before 
the day originally fixed for filing appellant’s brief. In 
re Estate of Howse........-....c-:c-.ccccccecceeceeceeeceeeeseeseeeeeeeeceesaeeeeeee 838 
Order extending time originally fixed for appellant to 
file brief does not operate to extend time for filing 
precipe for cross-appeal. In re Estate of House............ 838 
Court’s finding based on conflicting evidence will not be 
disturbed on appeal unless clearly wrong. Wescott v. 
Mathers: .2cccccee ascent ces acetone cicesnn snsiece senna netenessetbgavcncedeaceesoneuneen 846 
Complaint of misjoinder of parties cannot be first raised 
in the supreme court. McGinley v. Union P. R. Co......... 855 


Appearance. 


A general appearance vests the court with jurisdiction of 


the person. McGinley v. Union P. BR. Co....0.....-cccceceeecereee 855 


Assignments. 


1. 


In absence of a contrary provision, assignment of a 
chose in action vests in the assignee equitable title to 
collateral. Luikart v. Massachusetts Bonding and Ins. 
CO noes eae ed AI te bade Siac ceva sve csastdecean Faeeee asa ge T71 
Assignment of a chose in action vests in the assignee 
equitable title to securities and rights to the subject- 
matter of the assignment, and he may enforce them al- 
though at time of assignment he was ignorant of their 
existence. Luikart v. Massachusetts Bonding and Ins. 
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Attachment. 


Plaintiff held to have ratified attachment proceedings, 


thereby precluding action for malicious attachment. 
Mosher v. Beselin 


Automobiles. 


1. 


10. 


11. 


12. 


Gross negligence within statute relating to motorist’s 
liability to guests means negligence in a very high 
degree, or absence of even slight care in performance 
Of duty. Rogers Vv. Browh....cc..ccccccccccceccececcsescesseeesceeteceeseesees 
Remedy of motorist’s guest for injuries, as protected by 
the Constitution, held not taken away by the guest law, 
since it merely changed the degree of proof. Rogers v. 
BROWN | Boctecetedesdecstesiedeeseeblebev aye tode. chee ates Ae cee coed 
Duty of motorist at congested intersection in public 
streets is commensurate with danger to himself and 
Others. Rogers V. Brow N.....cecesccecccscsceececeeseeeceeeeeeeeersnesseneeeee 
Motorist in congested area in public streets must look 
for traffic signals and comply with traffic regulations 
adopted by statute and ordinance. Rogers v. Brown........ 
Whether act of motorist constituted gross negligence 
held question for jury. Rogers v. Brow...........2:c:ccccccees 
Generally, an automobile guest may assume that the 
driver is a reasonably careful driver; and the duty to 
warn the driver does not arise until an unusual situation 
arises. Rogers v. Brow e.....2.cc-cccccccesceecsceeeseeteceseesseseseeenecaees 
A motorist has a right to assume that motorists on an 
arterial highway will obey traffic regulations. Moncrief 
v. Interstate Transit LAmes...........cccccccceeeeeeeeeeeecetereeeenneceeeeenee 
Order of state railway commission requiring insurer 
writing liability policies covering taxicabs to have a 
surplus of $300,000 as a condition of approval of policy 
held a valid exercise of commission’s power. State v. 
WA GIN: sos havesrsc el aig cits co cTane hen tenes ade teteth codeoeti ne eeleagen feet 
Injunction will lie to restrain owners from operating 
taxicabs for failure to comply with order of state rail- 
way commission as to indemnity insurance. State v. 
MEN se scteeiie Lesa ee Seen aalecec acy bentebee etait ever teeeveeunes Seietoetetatixs 
Violation of statute regulating use of motor vehicles on 
highway is evidence of negligence. Mann v. Standard 


Custom of automobile drivers to signal intention to 
turn to left by holding left front door open does not 
excuse failure to give arm signal required by statute. 
Mann v. Standard O8tl Co.......:cccccccceccecececeeeeeeeeeceeeeteseeenecesessees 
Uniform motor vehicle act held not to require a red rear 
light on a parked automobile. McGaffey v. Blosser........ 


541 


168 


195 


195 


226 


226 


129 NEB.] INDEX 


13. 


14. 


15. 


Evidence, in an action for damages from collision with 
parked automobile, held to sustain judgment for defend- 
ant. McGaffey v. Blosser .i.......2.c2cccccccesseceesssveeceeeeeneeeeeeeeeeees 
Direction of verdict approved. Anderson v. Interstate 
TH ONS1b. LANES ccccsd ccs vatedusciste lshecussnlagcusssasaveucesusuteesuiueiates date he 
Evidence held sufficient to sustain conviction for driving 
a truck while intoxicated. Haffke v. State... 


Bailment. 


1. 


A contract of bailment contemplates return of property 
bailed, either in the same or in altered form, or its de- 
livery to some third person with consent of the bailor. 
Luikart v. Massachusetts Bonding and Ins. Co..........2.0..-- 
Contracts of bailment, whether gratuitous or for hire, 
are supported by a legal consideration, which consists in 
detriment to the bailor by his yielding possession or 
custody of the article bailed on the faith of the bailee’s 
engagement to redeliver. Luikart v Massachusetts 
Bonding and Ins. C0........-.2c1.cccceeeceevecceeeceecnvvecceeceeescrssceeeceeseeees 


Banks and Banking. 


1. 


In an action against a national bank and president of a 
state bank for conspiracy to defraud the state bank, 
evidence held to sustain judgment for defendant. Lwik- 
art v. Beatrice Nat. Baki... ..ececccccccceccccecceeeeeeeceescetececeseceees 
Bank receiving draft drawn on a bank in another city, 
and indorsed by payee in blank for deposit to payee’s 
account, accepts it for collection and becomes payee’s 
agent until draft is paid and proceeds reach collecting 
bank. State, ex rel. Sorensen, v. South Omaha State 
BON jcc eS ee ele ee A ees 
Where payee indorses draft in blank and delivers it to 
bank for credit to payee’s account, relation of debtor and 
creditor is created after such draft has been paid and 
proceeds reach bank of deposit, notwithstanding bank 
knows that draft is owned by payee as guardian. State, 
ex rel. Sorensen, v. South Omaha State Bamk...............20... 
A claimant seeking to recover money in an insolvent 
bank on the trust fund theory must establish facts 
proving that it was not simply a general deposit. State, 
ex rel. Sorensen, v. South Omaha State Bank.................... 
The drawee bank is the place of final settlement of a 
check, where all prior mistakes, alterations, and for- 
geries must be corrected. United States Fidelity & 
Guaranty Co. v. First Nat. Bark. .0...2.2.22.00ccc2ccceneeee eee 
When a check is paid and canceled by the drawee bank, 
it is considered paid for all purposes. United States 
Fidelity & Guaranty Co. v. First Nat. Bank... 


901 


871 
612 


713 


771 


771 


43 


43 


43 


102 


902 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


INDEX [129 NEB. 


A drawee bank paying a forged check to a bona fide 
holder and charging it to the depositor’s account cannot 
recover payment from the holder. United States Fi- 
delity & Guaranty Co. v. First Nat. Bamnlc........-------.00.00000-- 
An innocent indorser repaying drawee bank the amount 
of a forged check, believing payment had been refused, 
may recover amount repaid on learning that the drawee 
bank had paid and canceled the check. United States 
Fidelity & Guaranty Co. v. First Nat. Bank...............00+-+ 
Without special authorization, a bank cashier has no 
authority to release, otherwise than in due course of 
business and on payment, the maker of a note payable 
to the bank. Bachman v. Jumktn.........e:ccccceceseceeeeneeereeeees 
Bank cashier held without authority to execute a con- 
tract by which the bank assumed liability for a mort- 
gage. Lincoln Joint Stock Land Bank v. Bexten.............. 
A personal liability existing against depositors of an 
insolvent bank cannot be enforced by action against the 
receiver of the bank. State, ex rel. Spillman, v. Western 
State Bok fi scicssceece. desi Sieecees oatae  k eese 
Where payments of money were made through mistake 
of law by the officer in charge of the depositors’ final 
settlement fund to individual depositors of an insolvent 
state bank, the officer could not maintain an action 
against the receiver of the bank to recover such money. 
State, ex rel. Spillman, v. Western State Bank................ 
Payment of interest on a deposit by a bank is a strong, 
though not conclusive, indication that title to the deposit 
has passed to the bank and that the relation between the 
bank and the depositor is that of debtor and creditor. 
In re State Bank of Elkhorn. .........2..20.c..2ccccceeeeeceenee veneer 
A depositor claiming a trust fund in assets of an in- 
solvent bank must establish title to the deposit, and, if 
title to the deposit has passed to the bank, he cannot 
claim the deposit as a trust fund. In re State Bank of 
EURO 7 oo Se ede ae apie Bhan dase tea 
Where a trustee makes a general deposit of trust 
moneys in an apparently solvent bank, neither he nor 
his cestui que trust, upon failure of the bank, is entitled 
to preference over other general depositors merely be- 
cause the deposit was a trust fund to the knowledge of 
the bank. In re State Bank of Elkhorn......222.....002:0000000--- 
To create a special or specific deposit, the depositor 
and the bank at time deposit is made must agree that 
the deposit shall not be commingled with the general 
funds of the bank, or be subject to its control in the 
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1%. 


usual course of its business. In re State Bank of Elk- 
POUT A os veesieedi ee bseeeta es Sic tan nunca NREL Dei S lal e Oe BL Ne tes et 
Deposit by trustee held to be a general deposit, and not 
a trust fund entitled to preference on bank’s insolvency. 
In re State Bank of BRO ne.i....cccccccececcccccecceeeeeeee neces eeeeteees 


Bills and Notes. 


1. 


wo 


Bonds. 


A material alteration in a note may be ratified. State 
Bank of Edgar v. Jord nii..c....cccccccseccsesececcccceseecseeceteeeenseeeceees 
Ratification of material alteration of a note must be 
pleaded. State Bank of Edgar v. Jordan........cccccceccceee 
“Accommodation party” defined. Bachman v. Junkin.... 
The burden is on defendant to prove that a note made 
by him is an accommodation note. Neslund v. Kinnan.... 
Although a note otherwise negotiable is not rendered 
nonnegotiable merely by reference to collateral security, 
a note and mortgage executed at same time as part of 
one transaction are to be construed as one instrument, 
and terms in the mortgage may render the note non- 
negotiable as to parties with notice. Von Nordheim v. 
COUN ELIS 38 ME eve ee eek ct tr ie Sek eee 


Where a bond and another instrument form one trans- 
action, the two should be construed as a whole. Luikart 
v. Massachusetts Bonding and Ins. Co.....02.2...2.c0ccccec0cceeseen 


Bridges. 


One county cannot compel another county to contribute 
to a state aid bridge over a boundary-line stream be- 
tween counties unless notice is given to the other county 
affording it opportunity to participate in location, adop- 
tion of plans, letting of contract, and construction of the 
bridge, and the notice must be sufficient to apprise the 
other county that it will be expected to contribute to 
cost of the bridge. Buffalo County v. Phelps County........ 


Carriers. 


1. 


Establishing of a rate by the railway commission in 
making award for overcharge is a legislative function, 
and has the force of a statute. Central Bridge & Con- 
struction Co. v. Chicago & N. W. Ry Co.....c22ccccccccc-ncncceseeees 
Findings of railway commission in making an award 
for overcharge of shipping rate are judicial in their 
nature and, in an action to enforce award, are prima 
facie evidence only of facts therein stated. Central 
Bridge & Construction Co. v. Chicago & N. W. R. Co..... 
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The state railway commission has power to make award 
of damages against a railroad company for exacting 
overcharge from a shipper. Central Bridge & Construc- 
tion Co. v. Chicago & N. W. Ry Cou. .cececcccecccccceceesceceeseeeeseeeeee 
Nebraska statutes prohibiting discrimination in rates 
are declaratory of the common-law rule. Central Bridge 
& Construction Co. v. Chicago & N. W. BR. Co.....ccecccccccccee 
The shipper’s common-law right of action for over- 
charge in rates is not taken away by Nebraska rate- 
regulating statutes. Central Bridge & Construction Co. 
uv. Chicago & Ni. W. RB. CO. .ccccccccccecceceeescsececneee seceeseneeeseeeseeeceees 
The reparations act grants to the railway commission 
additional power to award reparations where lawful 
existing rate is retroactively set aside, but in absence 
of legislative intent therein expressed, it cannot change 
the effect of prior statutes governing other classes of 
claims. Central Bridge & Construction Co. v. Chicago 


The carrier must furnish a caretaker with necessary in- 
formation and reasonable facilities for performing his 
duties. McGinley v. Union P. Re CO. .ccceccecceccececeeeeeceeeereee 
The initial carrier under the Carmack amendment is 
liable for loss or damage to property shipped until de- 
livered to the consignee; but the relation of connecting 
carriers remains unaffected by the amendment. Mc- 
Ginley v. Union P. By CO... cccccccccceccccccccceecessceeceensestenseneeaeeescees 


Charities. 


1. Will devising real estate to a nonresident religious 


corporation to be used for educational purposes and 
foreign missionary work held to create a valid charitable 
trust. Stork v. Evangelical Lutheran Synod.................. 
Equity will not permit a religious or charitable testa- 
mentary trust to fail because the trustee named is in- 
competent to take title to realty because a nonresident 
corporation, but will appoint a competent trustee to ad- 
minister the trust. Stork v. Evangelical Lutheran Synod 


Constitutional Law. SEE AUTOMOBILES, 2. STATUTES. 


1. Grain inspection act held not violative of constitutional 


provisions for withdrawal of funds from state treasury. 
Bolletid. PIMC 6. vane cho ick Sal aae sideline 
Where liquidation of an insurance company is conducted 
in a court of equity, the proceeding is judicial and not 
executive. State, ex rel. Good, v. National Old Line Life 


3. The legislature cannot remove a bar or limitation which 
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10. 


11. 


has already become complete. Dorland v. City of Hum- 
DOLD G sssac bee reece acces ees based oesea fees ed nace ds tlaedetece oleae eee 
Legislative power is vested in the legislature subject 
only to initiative and referendum provisions reserved 
to the people. Smithberger v. Banning..........2.cccccccccceees 
Legislative power cannot be delegated to an adminis- 
trative board. Smithberger v. Bamning.........2.-......:00000+ 
The state legislature cannot delegate legislative power 
to congress. Smithberger v. Banning. ............ccccceecceseeeee 
The motor fuel tax statute making appropriation for 
emergency relief, to be expended by an administrative 
board, and leaving distribution of the fund to the ar- 
bitrary discretion of the board, held an unconstitutional 
delegation of legislative authority. Smithberger v. 
BORNUNG hee scctis ze ceetsiiga sa leests Sipe bec phdveis. Wace hadet ett ceeds 
A statute appropriating money for emergency relief, to 
be expended pursuant to a future act of congress, is an 
unconstitutional delegation of legislative authority. 
Smithberger Vv. Banning ...........ccccccccecccecncceeeceececeeceseceeesneeneneeee 
The salary of any public officer cannot be increased 
or diminished during his term of office. State, ex rel. 
TP alov sy. Use TDL a fo cltade depos capaci ei ote dose ole gba eva nee eens 
The legislature cannot pass an act granting an indi- 
vidual special privileges or immunity. State, ex rel. 
Tag t U5: FAM oka ede abe g oi shserancbeecapiditese dite noobie coueeeenean eee 
Statute prescribing salaries for certain state officers 
held unconstitutional. State, ex rel. Day, v. Hall............ 


Contempt. 


1. 


Punishment for contempt not committed in presence of 
the court cannot be imposed without an accusation, 
notice, and opportunity for defense. Muffly v. State........ 
Order punishing for contempt not committed in pres- 
ence of the court, made without accusation, notice, or 
opportunity for defense, is void and may be reviewed 
without motion for new trial. Muffly v. State... 


Contracts. 


1. 


2. 


3. 


4. 


One cannot affirm beneficial part of contract and dis- 
affirm detrimental part. Kingsley v. Noble............0--200 
Where a word has been omitted from a written contract, 
the omission may be supplied by construction, if the 
context shows the omission. Lincoln Joint Stock Land 
BOK: (0. BO Ci ob.c. icssdsccdsceeseencddesanasesgaveectbanaveeedide feanecariedesteane 
One may not avoid a contract on the ground that he did 
not read it. Lincoln Joint Stock Land Bank v. Bexten 
An offer must be so definite in its terms, or require such 
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definite terms in its acceptance, that promises and per- 
formances to be rendered by each party are measdnebly 
certain. Kennedy v. Central Power C.......c.:ccccccccccceeelen 
Mutuality of obligation held not essential to validity of 
contract where there was other consideration for the 
contract. Luikart v. Massachusetts Bonding and Ins. 
COs: Kaceuseetucouastacecies exec ie sie teas eile escheat reer Met ees cate 
To recover on a conditional promise to pay, the burden is 
on plaintiff to show that every condition precedent has 
been complied with. Bingaman v. Securities Investment 
COV POPUUMON: sccccesseiieieesreseevstanetoebedh cath eeestechley. Weeebeauielebe Sebesenste 
When terms of an agreement have been intended in a 
different sense by parties to it, that sense is to prevail 
against either party in which he had reason to suppose 
the other understood it. Hagle Indemnity Co. v. Village 
OF Creston ccsianiiinssadieaceaceCeseedesicanldes adhe sekaadi dagen dee esteages ee eeied 


Corporations. 
1. Officers of a corporation are responsible for fraudulent 


Costs. 


Courts. 


acts of the corporation in which they participate. 
First Trust Co. v. Carksenr........scccccccccccesceceeeeseeeeneeeeeenseeeeesees 
In suit against a corporation for fraud, officers who 
acted in the matter are proper parties defendant. First 
Trust Co. V. Carls eteac.eccccccccccccssccscccscecseesseseneenneenseeseeseesseeeacens 
Corporations not incorporated under Nebraska law can- 
not take or hold realty in Nebraska in trust. Stork v. 
Evangelical Lutheran SyN0d.........-.:cccccccecessecceserceeeeeeeeneeseees 
Relation between stockholder and corporation is a con- 
tractual relation arising out of stock subscription, re- 
ceipt for money paid, the stock certificate, together with 
articles of incorporation and by-laws, and statutes. 
Kennedy v. Central Power C0........::1:ccccccceseceeeeeeeseneeenecneenes 


To review taxation of attorney’s fee as costs, a motion to 


retax must be made and a ruling had thereon. McGinley 
MD. Union Po Be CO... .cescescesceecessescscesseeeneeeneecnnettenseseceateneeaneesseaee 


A defendant contesting a suit on one ground in munici- 
pal court cannot set up a different defense in district 
court. McDowell v. Metropolitan Life Ins. Cou... 
Expressions in opinions must be interpreted with refer- 
ence to the facts and issues determined therein. Carlsen 


The county court is a court of record, and the county 
judge, in whatever official capacity he may act, is judge 
of a court of record. Martin v. Sanford........--.-c-c-ceee 
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A case appealed from the county court to the district 
court is to be tried on the issues presented in the county 
court. In re Estate of Shierman.....--.....0...ccccce eee ececeeeeeeeee 
The county court and not the district court has original 
jurisdiction in probate matters: In re Estate of Shier- 
NUON. toi 2e da atseioesbate schtyewhcidiabet alata vac cavetein hn idee vasinbe eve accdannlen. 
County courts have equity jurisdiction in matters of 
probate. In re Estate of Shiermam..........2.2--2.1ccceceeeee 
Where two or more courts have jurisdiction of a cause 
of action, the one first acquiring jurisdiction will retain 
it. State, ex rel. Sorensen, v. Mitchell Irrigation District 


Creditors’ Suit. 
In a creditors’ suit, all parties interested in the contro- 


versy or who may be affected by the judgment should 
be made parties. Waterbury State Bank v. O’Neill........ 


Criminal Law. SEE DIVoRCE, 2, 3. 


1. 


10. 


Where it is apparent from bill of exceptions that ma- 
terial evidence has been omitted, it will not be con- 
sidered in error proceedings. Preston v. State................. 
Generally, in a criminal action, the only method to 
secure a new trial is by motion filed at the same term 
and within three days after verdict. Newcomb v. State 
The writ of error coram nobis is available in a proper 
case. Newcomb Vv. State....cccccceccccccseecccereeecceeseceeeteceenseteensees 
Proceedings to obtain a writ of error coram nobis are 
essentially civil in character, and are governed as to 
time of commencement by the Code of Civil Procedure. 
Newoomb V. State. .n...ceeccccececccceeceeececeececeecnenecesesseceeeecenenensaeeesees 
One seeking by writ of error coram nobis to vacate a 
judgment obtained against him when insane must begin 
proceedings for the writ within two years after the dis- 
ability is removed. Newcomb v. State....-....ccccsceceeeeeeees 
The writ coram nobis does not lie to bring into the 
record facts known to the petitioner before judgment. 
Gar ls ett: Os. StQbes<issccccecec.susecoseed ecg sei ess scnsettec ace d dateasaesteace 
The common-law writ of error coram nobis is preserved 
in Nebraska by section 49-101, Comp. St. 1929. Carlsen 
Wi CGE Ciacci sdeca secon gcaceveSeeaten Seats estes Rat gee aie iece gee ea Saosin 
The common-law writ of error coram nobis held not 
abolished. Carlsen v. State.....222...:.cccccccccceceeeecceeeeceeseeeeeeeeeees 
The only method provided by statute for securing a new 
trial in a criminal case is by motion filed at the term 
and within three days after verdict. Carlsen v. State.... 
Corrective judicial process to remedy a wrong when 


907 


230 


230 


230 


586 


150 


69 


69 


69 


69 


84 


84 


84 


84 


908 


11. 
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newly discovered evidence casts doubt on the correct- 
ness of a verdict or establishes defendant’s innocence 
held not provided by statute. Carlsen v. State................ 
The statute authorizing a new trial in civil actions at a 
subsequent term on the ground of newly discovered evi- 
dence is not available in a criminal case. Carlsen v. 
EOE ue i ee ie an on ke ha oe ee Se satu ne. oe 
A court of equity will not interfere for the purpose of 
granting a new trial in a criminal case for newly dis- 
covered evidence. Carlsen v. State.....ccsccccccccccecesececeeeeeeeene 
The district court possesses no inherent or common-law 
power to grant new trials in criminal cases for newly 
discovered evidence at a term subsequent to that at 
which the verdict was found. Carlsen v. State................ 
The writ of habeas corpus is not available as a remedy 
to correct an error of fact resulting in a wrongful con- 
viction. Carlsen V. State. ...csceecccccccscccecectesseceeessecessseseeecteeees 
The right to apply for a pardon to an administrative 
board does not meet requirements of the Constitution 
guaranteeing a remedy for an injury by due process of 
law. Carlsen v. Stcte......sccccccccecceccecececeeessesecseneeseeecsessceceseate 
The verdict of a jury must represent the concurring 
intelligence, reason and judgment of the entire jury, 
free from outside influence. Bramlett v. State.................. 
Where a bailiff in charge of a jury enters the jury room 
and by his attitude and statements influences a juror to 
change his vote, the verdict and sentence will be vacated. 
Borrarmlett Us Stabe sccicsecee ce seuss seston eed.nag ck sab dpc sine stntesasisdeetens 
The county court, on defendant’s plea of guilty to a 
complaint charging a misdemeanor, may render judg- 
ment. Martin v. Sanford. ........-.cccecccccecccesceecceecceeseceeeeeeeeessenee 
Issuance of a warrant or arrest of accused is not neces- 
sary where accused pleads guilty to a complaint charging 
a misdemeanor. Martin v. Sanford... 22ccccccecccceceee 
Omission on the docket of the date of a judgment in the 
county court imposing sentence in a misdemeanor case is 
a mere irregularity; the date may be fixed by reference 
to the proceedings or extrinsic evidence. Martin v. 
SOnfOrd. (a2 ees eke te eee ta eee aa a ek 
In a prosecution for rape of a female 11 years of age, 
where it is not charged that offense was accomplished 
against her will or by force, failure to instruct as to 
simple assault held not error, in absence of a request 
therefor. Beer V. State........cc.cecccccccceseecsesceceseenseeeeessseenscess 
Instruction as to reasonable doubt containing statement 
that jurors were not at liberty to disbelieve as jurors 
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23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


82. 


33. 


if they believed as men, while not commended, held not 
to authorize reversal. Beer Vv. State......2.:ccccsccsceteeeseeseeeee 
In a prosecution for operating a motor vehicle while 
intoxicated, a witness who had known defendant for 
years, had observed him at night driving an unlighted 
truck into street curbs, and had heard him trying to 
argue, when immediately arrested, that he was sober, 
held competent to testify to opinion that he was intoxi- 
cated. Haffke v. State... eee A aes uen dati tes ae 
A defect in foundation for introduction of an exhibit 
admitted in evidence may be cured by subsequent testi- 
mony; the order of introducing proofs not being preju- 
dicial. Haffke v. State... ..eccccccecccccccceeeceeeeeeeeeeecteeteeseeceeceeneeee 
In a prosecution for operating a motor vehicle while 
intoxicated, a partially filled bottle containing a liquid 
labeled “Whisky,” from which defendant admitted hav- 
ing drunk, held properly admitted in evidence. Haffke 


Permitting indorsement of names of additional wit- 
nesses on the information after trial has begun held not 
error, in absence of showing of prejudice or request for 
continuance. McCartney v. State..........22:c:ccceccececceceeeseeeeeee 
The mere fact that witnesses in a criminal prosecution 
are police officers held not to entitle accused to an in- 
struction that the jury in weighing their testimony 
should exercise greater care than in weighing testimony 
of other witnesses. McCartney v. State ...........0c00000 
In absence of request, failure to give instruction relative 
to weighing circumstantial evidence is not error. Doerf- 
POs Oy: SEGAL Bese soy et ae Se a A ccd 
Except as to crimes involving motive, criminal intent, 
or guilty knowledge, evidence of separate and distinct 
offenses by accused is not admissible. Doerffler v. State 
Where punishment prescribed by statute exceeds juris- 
diction of the county court, a judgment of conviction 
and sentence thereunder are void. Allen v. State.............. 
Judgment of a court without jurisdiction of the sub- 
ject-matter is not a bar to a second prosecution for the 
same offense. Allen v. State ..........c1:cccscceeeseeeeeeeeeeeereeeeee 
Permitting witness to testify over defendant’s objection 
that name of witness, although indorsed on the infor- 
mation before trial, had been omitted from copy served 
on defendant, held not error, in absence of showing of 
prejudice or request for continuance. Allen v. State........ 
Necessity for continuance must be determined from facts 
and circumstances presented, and denial is not reversible 
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error, unless the record shows that defendant was 
prejudiced thereby. Allen v. State.......cccceccceccssesscesseseeeeess 
34. Burglary may be proved by circumstantial evidence. 
Liesenfeld Vv. State... ccccccsccccccesessessecnscnscessencsssseesenenseeeecseeee 
35. Circumstantial evidence outlined held sufficient to sus- 
tain conviction for burglary. Liesenfeld v. State............ 
36. Instruction directing the jury to consider direct and 
circumstantial evidence, and stating that by direct evi- 
dence was meant evidence of eyewitnesses, held not 
ground for reversal, though there was no direct evidence 
of the principal fact, where eyewitnesses testified to 
circumstances connecting defendant with the felony. 
Lhesenfeld Vv. State .i..c.cccccccccccscsssccccsssessteccsssscesssersuerssssssesereess 


Damages. 
1. Amount of damages is question for jury. Sprague v. 
Alda: MALS iecicc csc kiects scced iecdecacs pekcoeiac sett caseaee bon eash obec ee eeasasiectiedd 
2. Generally, one injured by breach of contract may re- 
cover all his damages, including profits prevented and 
losses sustained. Parsons Construction Co. v. Gifford.... 


Death. 
Unexplained and continuous absence of a person from 
home for seven years raises presumption of death. In 
76 Epatate Of Tilton... .ecceccecsccecssccseessessesscesceesecesceeesessesssaesasess 


Dismissal and Nonsuit. 
Dismissal of action without prejudice before final submis- 
sion of a case is a statutory right. Duffy v. Cody............ 


Divorce. 
1. Equity will not grant a divorce to a guilty petitioner, 
though the other party has been more culpable. Studley 
Vs Sb Ud ey soccscessecsccsweseesceytecee cane cute de Caceetencecetaset-nabsneteesaies Senncaceone'e 
2. A sentence to the reformatory for women is a sentence 
to imprisonment in a “prison, jail or house of correc- 
tion,” constituting ground for divorce. Studley v. 
Sb Ud 6 iy. secicss is ook Mace acess hs ie Bisa ceetn a sn nese nena Beda tateee seed 
8. A sentence of not less than one year nor more than ten 
years under the indeterminate sentence law held a sen- 
tence for the maximum term. Studley v. Studley............ 


Easements. 

1. An easement by prescription can be acquired only by 
open, notorious, exclusive and adverse user for ten years. 
Onstott v. Airdale Ranch and Cattle Co...........:0:cc000-0 
To establish an easement by prescription, the evidence 
must establish extent of adverse use for ten years. 


w 


Onstott v. Airdale Ranch and Cattle Co........2.:ccccceeee ; 
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3. 


An easement acquired by prescription is limited in ex- 
tent to adverse use during the ten-year period during 
which the easement was acquired. Onstott v. Airdale 
Ranch and Cattle Co... ..ccccccecccccccececeesecceceeeseeseneeeneeneeceeeceeseee 
Temporary washouts of a dam through use of which 
defendant acquired prescriptive right to flood plaintiff’s 
land did not affect the prescriptive easement. Onstott 
v. Airdale Ranch and Cattle Co0.......2..0..2ccccccscceeeecseceececeseeeees 
Where a prescriptive easement exists, the evidence must 
establish extent of use made within the period during 
which easement was acquired to justify issuance of an 
injunction. Onstott v. Airdale Ranch and Cattle Co....... 


Elections. 


1. 


The duties of an election canvassing board are purely 
ministerial, to tabulate the votes as returned to it. 
State, ex rel. Campbell, v. Campbell. ......ccecccccccscccecececeeeeees 
An election canvassing board has no judicial power. 
State, ex rel. Campbell, v. Campbelll..w.........cccccceccceeceeeneeeees 
An election canvassing board has no power to inquire 
into the qualification of judges and clerk of election. 
State, ex rel. Campbell, v. Camopbell.u.i....ccccccccceccececeeeeeeeeeens 
An election canvassing board has no authority to pass 
on the legality of votes. State, ex rel. Campbell, v. 
COM DDE. i250 sessed eG shin cd ell ocdetc ed Sodens Sine tedtedeseeteadiediede testi 


Electricity. 


1. 


Eminent 
1. 


In a hearing on a controverted question of fact before 
the state railway commission, it should refrain from 
determination of such fact until hearing has been had 
on the merits. Miller v. Iowa-Nebraska Light & Power 
COs. clei dtdrrel Ake ia cea Be ies ie aes 
Power of railway commission over electric rates held 
not limited to fixing rural electric rates where a phy- 
sical connection has been ordered by the commission. 
Miller v. Iowa-Nebraska Light & Power Co..........1-..:00---+ 
The state railway commission has jurisdiction, on appli- 
cation of consumers, to determine what are reasonable 
rates for furnishing electric energy to rural users along 
transmission lines of companies engaged in generating 
and transmitting electric current for sale. Muller v. 
Towa-Nebraska Light & Power Co.........-.2..cccscccceeecceeeeeeenreeees 


Domain. SEE TRIAL, 13. 

A mortgagee is an “owner”. within the eminent domain 
statute. Northwestern Mutual Life Ins. Co. v. Nord- 
WWO8? thw wdsteslacs dC es habe canted sae cose as 
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Estoppel. 


1. 


INDEX [129 NEB. 


A mortgagee is a necessary party in an action to con- 
demn realty for public use under the right of eminent 
domain. Northwestern Mutual Life Ins. Co. v. Nord- 
PUES ices Sere ath cet aes a autin leet eee eau eh ae livtahe 


A court of equity obtaining jurisdiction for any purpose 
will retain it for purpose of administering complete 
relief. Parsons Construction Co. v. Gifford... 
A court of equity obtaining jurisdiction will retain it 
where the issues presented are in the nature of an 
accounting. Parsons Construction Co. v. Gifford.............- 
A court of equity will entertain jurisdiction to prevent 
a multiplicity of suits. Parsons Construction Co. v. 


GAG ONG: aide decastbesekact vsdictee Sek ecsteae de seleesnsadctatnaieetstses ses eNes 


Where a party gives a reason for his conduct and de- 
cision in a controversy, he cannot, after litigation has 
begun, change his ground. McDowell v. Metropolitan 
TASS DNB COs. ccccckticats oigedhtesesthiiiehete dade Sica ec As 
Estoppel, to be available, must be pleaded. Curley v. 
WHAbEE sasiceitcduseesccttes tiveeh alias Reese cnegsel teed cess sac edges ese 


Evidence. 


1, 


Judicial record of sentence in a criminal prosecution, or 
a duly certified copy thereof, is the best evidence of the 
penalty imposed. Hoagland v. State........2..::1cccccceeeeees 
A nonexpert may give his opinion concerning the mental 
condition of a person with whom he has had an extended 
and intimate acquaintance. Davidson v. First American 


Letter containing self-serving statements held properly 
excluded. Waits v. Columbia Fire Underwriters Agency 
Unauthorized statements by agent made after close of 
transaction cannot be received in evidence against prin- 
cipal. Waits v. Columbia Fire Underwriters Agency...... 
In an action for false imprisonment based on arrest 
without a warrant, parol evidence as to issuance of 
the warrant and plaintiff’s arrest held competent. Mar- 
BU Ue SONG OF occ Ses cee tees ed hein 
Declarations of a party to the record, or of one identi- 
fied in interest with him, against his interest are admis- 
sible in evidence. Martin v. Sanford.............2.0001000c0c00c00 
Oral statements of county judge as to issuance of war- 
rant in false imprisonment case held properly excluded. 
Martin v. Sanford. _..........-22222:21cccccee eee cecee ct eeneeeeeeeneeeeneneees 
An owner of household goods used for family purposes 
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10. 


11. 


12. 


13. 


14, 


15. 


is competent to testify to the value thereof. Sprague v. 
Ae MUNG voc iocecsicctebeves 3 ain tteg salad Diasticodeaaw diet seen vera 
Admissions of party with reference to acquisition and 
disposition of property made before a referee in bank- 
ruptcy held admissible against him in an action in the 
state court wherein the good faith of such acquisition 
and disposition was an issue. Gentry v. Burge................ 
Admissions of party are admissible in evidence against 
him, but will not affect others unless a joint interest or 
privity of design among them exists. Gentry v. Burge.. 
In an action to set aside bankrupt’s transfers of prop- 
erty, the bankrupt’s admissions made before a referee 
in bankruptcy are admissible as against transferees, 
where there was joint interest and privity of design in 
disposition and acquisition of property to place it beyond 
reach of creditors. Gentry v. BUryé......cc.ccccccccccceccseeseceeeeees 
A medical witness having testified on direct examination 
to statements of a party concerning her physical condi- 
tion may testify on cross-examination as to other state- 
ments made at the time. Sweeney v. Midwest Life Ins. 
CO eases ac cB als coastal ieee 8 Sears Aveta eter ogre 
A testator is presumed to know that his widow may 
exercise her right under the statute to take against the 
will, and that such right is paramount to his will. In re 
Bstace: of TUN Geis ice ice cece ye is eve scene lass odes vas eta eaveacene 
Parol evidence is admissible to show consideration for 
a contract, and of what it consisted. Luikart v. Massa- 
chusetts Bonding and Ins. C..........ccccccecccecesseeceeeteecececteecseees 
A declaration which is merely a narrative of a past 
transaction is not res gestx. Milton v. City of Gordon.... 


Executors and Administrators. 


1. 


Rule that, on appeal to district court from order of 
county court allowing or rejecting a claim against an 
estate, pleadings need not be filed unless directed by the 
court, held abrogated by statute. Weideman v. Estate 
OF Peter eons. ne-3 seo ec eansee sk alten lia Ret iets hes oid dde ee ee ass 
Administrator held not chargeable with loss of interest 
oceasioned by conversion of shares of stock into money. 
In re Estate of Hunter. .......c.c0cccccccccceeeccc ce cceceseeeeeseseeecesceseee 
Evidence held to support finding disapproving adminis- 
trator’s final report. In re Estate of Swanson.................. 


False Imprisonment. 


1. 


A known officer in making an arrest under a valid 
warrant should, on demand, show his warrant or notify 
the party arrested of its substance; but, if the party 
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has actual knowledge of the charge, reading the war- 
rant or its actual production is unnecessary. Martin 
Di, SONG OF Oo: cs2cic022.< cic icshedes antec ea wad pseiadocs conn Nasa aay dete scenes 
2. Proceedings in false imprisonment case held valid. Mar- 
tin v. Sanford.............. Ss Poi bal east Naat tee ad i ed So awa eats 


Forcible Entry and Detainer. 

When a landlord leases lands to a new tenant and the old 
tenant holds over unlawfully, the landlord is a proper 
party to maintain a forcible detainer action. Kouma 
Ve MUP phy. cise sie seevecs as cacliestcstontsctetesbadguits dodiauent lascvoas tba stsis Hasek ds 


Fraud. 
Facts necessary to recovery for deceit stated. Bowen v. 
JORNSON ..W-2-222 eee Poche tiaecsesheletbietedeeniasts Haare ati eee 


Fraudulent Conveyances. 

1. A deed by judgment debtor to wife’s sister is presump- 
tively fraudulent as to existing creditors; the burden 
being on parties to the conveyance to establish good 
faith of the transaction. Lincoln Savings & Loan Ass’n 


2. In a ereditor’s suit attacking a voluntary conveyance 
by a judgment debtor to his wife’s sister, a petition 
pleading. facts showing intent to hinder and delay credi- 
tors is a sufficient plea of intent. Lincoln Savings & 
Loan Ags 1 Ws MON isk Gee cscs cee ie antes cee aeca cele tet siaes 

8. In a creditor’s suit, evidence that when conveyance was 
executed the judgment debtor owed plaintiff a debt 
partially secured by mortgage, held sufficient to show 
that plaintiff was then a creditor. Lincoin Savings & 
Loan Ass'n V. MAnn,............---.scsccceeeceecceeneeeeeeeeeeeeeeteeeeccsneeenees 

4. Conveyance of land from a judgment debtor to his 
wife’s sister held fraudulent as to existing creditors. 
Lincoln Savings & Loan Ass'n v. Mamnn.........2..-.0-00000e 

5. The court will carefully scrutinize a conveyance from 
husband to wife by which other creditors are prevented 
from collecting their claims. Waterbury State Bank v. 
OONGAL. oscctctetec el roan sts da desis coe paeesiee ted atthsg ue US ey cesbesen ets 

6. Where a creditor’s suit is brought in the same county 
as the judgment upon which it was founded was ob- 
tained, it is sufficient to allege and prove the judgment; 
proof that judgment was indexed and docketed being 
unnecessary. Waterbury State Bank v. O’Neill............... 

7. In creditor’s suit to set aside conveyance by debtor to 
wife for alleged preexisting debt, the wife must show 
that debt was genuine, and that she acted in good faith 
in obtaining the title. Waterbury State Bank v. O’Neill 
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8. 


10. 


11. 


12. 


13. 


14. 


In determining interests of parties to alleged fraudulent 
conveyance, equity looks through form and regards 
substance of transaction. McGuire v. Stimbert................ 
When a conveyance of realty from parent to child 
places the property beyond the reach of grantor’s 
creditors, the transaction will be closely scrutinized, 
and the grantee must establish bona fides of the convey- 
ance. Farmers State Bank of Smithfield v. Renken........ 
Transfer of realty from father to son held not fraudu- 
lent as to father’s creditors; fraudulent intent on part 
of son not being shown. Farmers State Bank of Smith- 
PlCld Ws. PCM ON siesta elites Pei acea ib suit Shai eae hee heceeeste 
In an action to set aside transfers of property made to 
members of family for the alleged purpose of defraud- 
ing creditors, the burden is on transferees to show that 
transfers were not fraudulent. Gentry v. Burge............ 
The intent with which a husband deeds realty to his 
wife, while he is indebted to others, is a question of 
fact. Logie v. Smyder ai... .2:cccccececec cere cere esse eeeeeeneeeeeeeeceeeeees 
To make a conveyance fraudulent, fraudulent intent 
participated in by both parties to the transfer must 
exist. Logie v. Snyder ii... cecccccccccesccecccecceecesseseceseesssessenseeens 
The presumption that a deed from a husband to his 
wife is fraudulent as to creditors may be overcome by 
clear and convincing evidence. Logie v. Snyder................ 


Garnishment. 


Premium due by state to surety on state treasurer’s bond 
is not garnishable by creditors of surety, since garnish- 
ment does not lie against the state except as authorized 
by law. State, ex rel. National Surety Corporation, v. 
PUA CE «cases dsaddaca adnate ces bchssceish cunsaeesGecssider ie laude tndinguesvinedaseetueocelentee 


Guaranty. 


In action on contract of guaranty, evidence held to sustain 
judgment for plaintiff. McConnon & Co. v. Bellamy........ 


Habeas Corpus. 


1 


. A prisoner confined under a commitment conforming to 
the sentence imposed is not entitled to discharge on 
habeas corpus before serving his term, unless the sen- 
tence or commitment is void. Hoagland v. State............ 
In habeas corpus, the burden is on petitioner to prove 
his detention is unlawful. Hoagland v. State................... 
Errors not invalidating the sentence or commitment in a 
criminal prosecution are unavailing for discharge of 
prisoner on habeas corpus. Hoagland v. State............... 
Two sentences held to run consecutively and prisoner 
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916 
held not entitled to discharge on habeas corpus before 
completing both sentences. Hoagland v. State...............-.. 
Homestead. 


1. 


Where testator gave his wife fee simple title to realty 
occupied by both during his lifetime as a homestead and 
which was at his death occupied by his surviving spouse 
as a homestead, at her death her heir takes a home- 
stead interest in such realty exempt from debts of either 
husband or wife. Lewis v. McA dqms............2:ccc:ccceccceeseee 
In suit to partition homestead, evidence held to sustain 
decree. Meck v. Wt .e...ccscceccecccsccccesseeseeeeceececeececereteceesenses 


Husband and Wife. 


1. 


Wife’s estate held chargeable with repayment of pro- 
ceeds of sale of property conveyed to her under ante- 
nuptial contract which is held to be invalid. Kingsley 


Antenuptial agreements are enforceable, provided they 
meet the requirements of equity. Kingsley v. Noble........ 
Antenuptial agreement held not fairly procured as re- 
quired by equity. Kingsley v. Noble..u......22...::22ccecseeseeeee 
A court of equity should construe an antenuptial con- 
tract in the light of circumstances surrounding the par- 
ticular case, and enforce or annul the agreement ac- 
cording to the facts. Kingsley v. Noble 
Wulf 0), Wulf. sccccce hse acetic tata ets 
Where each party to an antenuptial contract knows 
the extent and value of the other’s property, dispro- 
portion between contractual provision for wife and 
amount allowed by statute does not require those 
claiming under the husband to prove full disclosure of 
husband’s property in an action wherein the wife seeks 
cancelation of the contract. Wulf v. Wulf... 
Antenuptial contract held not void on ground that hus- 
band had not fully disclosed the nature and extent of his 
property. Walf v. Wulf ......ccccccccecccceeseeeeseeeetteecterenseanense 
Mutual release by each party of all interest in farm 
lands of the other is a sufficient consideration for an 
antenuptial contract. Wulf v. Wulf..-.....c2cc cece 
A prospective wife’s ignorance of her legal rights in 
the intended husband’s property, or of her share in his 
estate if she survives as his widow, will not entitle her 
to avoid an antenuptial contract. Kingsley v. Noble........ 
When each party to an antenuptial contract is charge- 
able with knowledge of the extent and value of the 
other’s property, a disproportionate allowance for the 
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10. 


prospective wife does not shift the burden of proof to 
the husband’s representatives to sustain the contract. 
Kingsley v. Noble. ...ccecccccesceseceesececseeeeseceesenncccesensessesesecseeeesee 
A married woman’s contract, not made with reference 
to her own separate trade, business or profession, can 
be enforced only against the estate she possessed at 
date of contract. Curley v. White......esccccceccccccecessceeecseescees 


Indictment and Information. 


1. 


2. 


A general demurrer admits facts well pleaded, but not 
conclusions of pleader. Carlsen v. State.........0.020ccccceeees 
Riot and unlawful assembly are kindred offenses in con- 
templation of law and may be charged in the same 
complaint. Bloor v. State...c..ccccccccsscccccceseseseceeeeeereccseceeneeeeeses 
In a prosecution for unlawful assembly, a complaint 
charging more than the elements essential to such an 
offense held not vulnerable to a motion to quash. Bloor 


Insurance. 


1. 


Payment of forged check by drawee bank held to con- 
stitute a loss for which bonding company is liable under 
banker’s blanket forgery and alteration policy. United 
States Fidelity & Guaranty Co. v. First Nat. Bank........ 
Under a policy requiring weekly attendance of a phy- 
sician on assured, evidence that the physician gave 
weekly attendance for three months but attended as- 
sured only occasionally for remainder of the disability 
period, and that weekly attendance would have been of 
no value during latter period, held sufficient’ to meet 
terms of the policy. Davidson v. First American Ins. Co. 
Insurer failing to set up a condition precedent contained 
in policy sued on and failing to allege its breach by 
insured waived such defense. Davidson v. First Ameri- 


Provision of policy indemnifying insured for loss of 
time from bodily sickness, contracted after policy had 
been in continuous force for not less than fourteen 
days, covers sickness first manifesting itself after such 
period, although cause of sickness antedated the policy. 
Davidson v. First American Ins. C0...22.22...:c.-:0cccceeeseeeeeeees 
Operators of taxicabs for hire must furnish indemnity 
to the state railway commission for its approval. State 
CE LY 7 2/1 | SORE Ae et ene Ee ne Nr rg COUTTS 
The state railway commission has power to prescribe the 
amount, terms, and provisions of liability insurance for 
taxicabs. State v. Manne.ii...ccccccccccccceccccneeecseecceettesseseesaeeesne 
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Whether tornado policy was issued held question for 
jury. Waits v. Columbia Fire Underwriters Agency........ 
Statute relating to insurance agents does not define the 
scope of agency except when the agent is performing 
act of soliciting insurance, collecting premiums, or 
making a contract for insurance. Krug Park Amuse- 
ment Co. v. New York Underwriters Ins. Co........20c0c00--- 
Insurer issuing policy as result of agent’s act is bound 
by knowledge agent had affecting issuance of policy, 
but knowledge thereafter acquired is not imputed to 
insurer. Krug Park Amusement Co. v. New York 
Underwriters [18. CO...eccccccccccceccsecccteececn cesses cesceseeseecceceecenseneees 
After a policy is issued and delivered, the agent’s au- 
thority with relation thereto is determined by his con- 
tract with insurer. Krug Park Amusement Co. v. New 
York Underwriters I18. CO....:..ccccccssccseccececessseeenetsseecaccstesees 
Soliciting agent held agent of insured in procuring 
transfer of policy. Krug Park Amusement Co. v. New 
York Underwriters Ins. C0....2.......--sccec0cceevececenccteneeneeceteseeneee 
Insured who has parted with title to insured premises 
cannot assign the policy after a fire, without insurer’s 
knowledge and consent, so as to make insurer liable for 
loss to holder of title. Krug Park Amusement Co. v. 
New York Underwriters Ins. C0........2...20-.:cccccceceneeneneeeseeenes 
Termination of lease, whereby title to buildings and 
fixtures belonging to lessee becomes lessor’s property, 
and transfer of title to insured personalty, without 
notice to the insurer, constitute change of title voiding 
policy. Krug Park Amusement Co. v. New York Under- 
AOPLECTS LNB 8 CO succes sasdnaide ts vsesdai sus ebastcetedivieds dabesénssesvs-ossieqetteee ess 
Insurer may be estopped from denying liability where, 
by its course of dealing and acts of its agent, it has 
induced insured to pursue a course to his detriment. 
Everett v. Metropolitan Life IMs. C0........2..cccecceeeseeeccteeet eee 
Where state department of insurance is appointed re- 
ceiver of insurance company for purpose of liquida- 
tion, it becomes an arm of the court, and is subject to 
the court’s orders rather than the governor’s orders. 
State, ex rel. Good, v. National Old Line Life Ins. Co..... 
Assets of an insurance company in process of liquidation 
are trust funds for payment of debts. State, ex rel. 
Good, v. National Old Line Life Ins. Co....0....2.:2::10cceee 
The attorney for the department of insurance in its 
capacity as receiver of an insurance company is an 
officer of the court, and cannot be removed by the head 
of the department or by the governor. State, ex rel. 
Good, v. National Old Line Life Ins. Co.......-.1c0cceee 
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20. 


21. 


22. 


In suit to recover on accident policy, question whether 
death resulted from a fall or from disease held properly 
submitted to jury. Sweeney v. Midwest Life Ins. Co..... 
Automobile fire insurer held to have waived proofs of 
loss. Luthy v. Farmers Mutual Hail Ins. Ass’n................ 
The term “due proof of such disability,” as used in an 
insurance policy, held not to require any particular 
form of proof. Wray v. Equitable Life Assurance 
SOGtECY sock axils ie asda tecavceaaeet dis este cadets esesech eens shapes eesaueiseaseans 
Bonds guaranteeing contracts of third persons are 
essentially contracts of insurance, and rules of liberal 
construction and of construction against insurer, if an 
ambiguity exists, apply. Luikart v. Massachusetts 
Bonding and IN8. C..1..........2cccceecceenceeeeeseceeceeetececeessceeeceesneeeees 
The holder of the bond given to guarantee performance 
of a contract, who has been injured by breach of the 
contract, may sue on the bond without first exhausting 
his remedies against parties liable on the contract. 
Luikart v. Massachusetts Bonding and Ins. Co................- 


Intoxicating Liquors. 


1. 


2. 


Evidence held sufficient to sustain conviction for unlaw- 
ful possession of intoxicating liquors. Fast v. State........ 
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Evidence held sufficient to sustain conviction for unlaw-.- 


ful sale of intoxicating liquor. Nunnenkamp v. State.... 


Judgment. 


1. 


Judgment for defendant in action on account stated, 
to which defense was that no account had been stated 
between the parties, will not support plea of res judicata 
in a subsequent action by plaintiff on open account to 
recover reasonable value of items comprising original 
account. Neslund v. Kimnan...u.......ceccc2ecceeeceeceee ce ceneteeeeeeeeeee 
A district court can vacate or modify its judgments 
after the term only for reasons stated and within time 
limited by statute. Hoeppner v. Bruckman...............1-+-+ 
Where application for modification of a decree for fraud 
fails to set forth that facts constituting alleged fraud 
were not discovered within two years after trial, and 
fails to show any reason for extending the two years 
allowed by statute for modifying judgments procured by 
fraud, relief cannot be granted. Hoeppner v. Bruckman 
Where it appears from evidence at hearing on applica- 
tion to modify a decree for fraud after the term that 
the defense alleged in the application cannot be sus- 
tained, the application should be denied. Hoeppner v. 
BHUCHIIMON | scscccsesceses eos teae lewd dae sne agate neck la daca sega esate tee ON eatE Seen 
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A judgment on a question directly involved in one suit 
is conclusive as to that question in another suit be- 
tween the same parties, but the judgment will not so 
operate, unless it appears on the face of the record or 
is shown by extrinsic evidence that the precise question 
was raised and determined in the former suit. Lincoln 
Nat. Bank & Trust Co. VU. GrQing OP .....cceccccccecceececenceeneeeeneeecee 
The district court may enter a nunc pro tunc order to 
show an order or judgment which was rendered at a 
previous term of court, but which was not journalized 
at such term. Wescott v. Mathers..........cccccccccccccccceseseeeeeteeee 
The right of heirship of a daughter is not res judicata 
by a judgment entered on dismissal and disclaimer filed 
by her mother. In re Estate of Tilton... eee 


Verdict based in part on facts within juror’s personal 


knowledge set aside. Cook v. Patterson.........:cccccccseeeee 


Landlord and Tenant. 


1. 


2 


Lessee’s delivery of possession of personalty to lessor 
as security for rent does not transfer title, but is in 
the nature of a pledge, and delivery of possession of 
leased realty as pledge does not terminate the lease, 
unless surrender of lease is intended. Krug Park 
Amusement Co. v. New York Underwriters Ins. Co......... 
In absence of express contract to the contrary, a tenant 
takes demised premises as he finds them, there being no 
warranty by the landlord that they are safe or fit for 
occupancy. Roberts v. ROgers.........c..ccccccccecetecctseeeeenenensees 
“Latent defect” defined. Roberts v. Rogers...........-:c0c0+ 
A landlord is under no duty to change the visible form 
and mode of simple construction of leased premises to 
make them safe for his tenant, and is not bound to 
remove obvious sources of danger, since as to these the 
tenant assumes the risk. Roberts v. Rogers..............0.06 
Defendant held not liable to tenant for injuries caused 
by defective trapdoor where defect was obvious to any 
observer. Roberts v. ROgers............ccccccccsccecceeeceeeeetecseeeneees 
A severable half of a leasehold estate may be assigned 
in absence of fraud, or statutory or contractual re- 
striction, where the assignment will not encumber or 
impair the reversion. Frankfurt v. Neon Radiant Sign 
COte Bite ieee Lene Mideast paras Ran ieee ieee atenk 
Judgment restoring 99-year lease to lessor held er- 
roneous for failure to give assignee credit for amount 
which he contributed to improving the leasehold estate. 
Frankfurt v. Neon Radiant Sign Cov.........-0::cccccecee nee 
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19. 


The court in construing a 99-year lease must give effect 
to the intent of the parties gathered from the whole 
instrument, if consistent with law. Towle v. Morrell...... 
The lessee and his successors in interest cannot by con- 
tract independently of lessor destroy or encumber the 
reversion. Towle v. Morrell ........cccccccccccccscceceeeeceeesseeeeeesreeeees 
Lessee has right to assign lease in absence of fraud or 
contractual restrictions in lease. Towle v. Morrell.......... 
First assignee of lease, which authorized assignment 
with release of lessee’s liability for future rent, could 
sublet a portion of the leasehold estate without liability 
for future rent of assigned portion. Towle v. Morrell... 
Whether acts of landlord constitute constructive evic- 
tion or are intended as an eviction must be determined 
from facts of each particular case. Kimball v. Lincoln 
Theatre Corporation. .......cccccceccccccceeeseesstsenceeseetesenscectssenseseceesses 
Premature commencement of a suit on a lease for rent, 
without a demand for rent, held not to constitute con- 
structive eviction, and an instruction that would not aid 
defendant if he would not have paid the rent held not 
erroneous. Kimball v. Lincoln Theatre Corporation........ 
Acts of landlord held not such interference with tenant’s 
possession as to indicate landlord’s intention that tenant 
should no longer hold premises, and did not amount to 
a reentry. Johnston v. JACckSON...........0.c.:cccccccceceesceeecete cence 
Provision in a lease reserving to the landlord title and 
possession in crops to be grown on leased premises until 
lease is complied with and rent paid is valid. Wescott 
Der MENGES -sccicvcossassossden2ictiesarccstecedie ss cendkaelsstasaesstescesacaeetacvotsies 
A cropper takes his estate in the crop, and performs his 
work thereon, subject to the terms of the lease of the 
tenant under whom he holds. Leffelman v. Maischullat 
Where one in possession of realty accepts a lease from 
a third party, the presumption exists that he yields 
possession which he held under claim of right and is 
thereafter holding possession under the lease. Kouma v. 
MUR DRY ccc Baee La See eke bis ab atoiad Sana b seen tahoe ste Seiwa dese, 
A lessee is estopped to deny his landlord’s title. Kowma 
Vi MUP ORY oases sc cecipess bese ne cetacean Saeed ceive ae 
Estoppel of tenant to deny title of landlord extends to 
every one in privity with him, and it inures to the bene- 
fit of any person to whom the landlord’s title may pass. 
Kowma 0. Mur any. ......eeecceeeceeesececeeeeee vee eeeeeceeseeesneeneaeenesteneees 


Limitation of Actions. 


1. 


An oral promise to compensate one for past services 
by giving him a legacy is an independent contract to 
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which the statute requiring a new promise to be in 
writing does not apply. Weideman v. Estate of Peterson 
The statute of’ limitations as to action to recover 
special assessments voluntarily paid begins to run from 
time of payment of assessments. Dorland v. City of 
FA UWI D OLA sora re serach eters chen este sash oo oihee soscntcaceet Sots ceeeueesapucaesaeys bs 
Action to recover illegal taxes voluntarily paid must be 
brought within four years after payment. Dorland v. 
City of Humboldt... ccecccccecceecccccesccecteccnceceetesecacseesscensecesceeneee 
As between holder of tax sale certificate and county 
from which a refund of taxes paid is sought, limitations 
begin to run from time of payment of taxes and does 
not await judicial determination that the taxes are 
illegal. Gibson v. Dawes County.............--.22:cc1cececceeceeeeeee 
A claim against a county by holder of tax sale certificate 
for refund of taxes assessed against realty sold is barred 
by limitations where not presented to county for al- 
lowance within five years from date of sale. Gibson v. 
Dawes’ Cow ntyy ies cncscssccstestesaccastech, ectavetdeieredtuacacaetbeacotenteseeioves 
Where an action for refund of taxes involved in a 
county treasurer’s tax sale certificate is barred by 
limitations, holder of certificate is not entitled to re- 
cover back from the county taxes paid subsequent to the 
treasurer’s sale. Gibson v. Dawes County.........--..2:2----- 
A claim by holder of tax sale certificate against the 
county for refund of illegal taxes paid held barred by 
limitations where not presented to the county until more 
than five years after date of certificate; the bar being 
complete before the taxes were adjudged illegal in a 
suit to which the county was not a party. Wetzel v. 
Dawes Count y:..c2 cbs ce iy svee gen sscenk ce ctenthesntnece css ciegsnceaneasentseces 
An action to enforce an award of the railway commis- 
sion for an overcharge of shipping rate may be com- 
menced any time within five years after exaction of the 
overcharge. Central Bridge & Construction Co. v. 
Chicago &.N. W. BR. CO... ....-ccsccecceccceeecctteenacseeetenectecettenetnenes 
Where a statute grants a new remedy and places a 
limitation of time within which complainant must act, 
the limitation is a limitation of the right as well as of 
the remedy, and in the absence of qualifying provisions 
or saving clauses, the party seeking to avail himself of 
the remedy must bring himself strictly within the limi- 
tation. Central Bridge & Construction Co. v. Chicago 
eNO WR Cy sscseciscss ibaa sen cbvatates banveces eaten seeg ised peadisbendentoeemteciee 


Malicious Prosecution. 


Recovery of damages for malicious prosecution held pre- 


cluded by plea of guilty. Martin v. Sanford.........-- 
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Mandamus. 
1. Mandamus will not lie to compel an irrigation district 


to supply water to land in the district, where the entire 
appropriation of water for the district has been pre- 
viously allocated to other lands in the district entitled 
thereto. State, ex rel. Lackey, v. Gering & Ft. Laramie 
Trvigation District .........:ccccceecceceeeeeeeeenteeneceeceeseteeseeceaenanenenses 
Finding of fact in a mandamus proceeding, based on 
conflicting evidence, will not be disturbed on appeal 
unless’ it is clearly wrong. State, ex rel. Lackey, v. 
Gering & Ft. Laramie Irrigation District... 
Mandamus lies to compel an election canvassing board, 
which refuses to canvass votes, to reassemble and per- 
form its duty. State, eax rel. Campbell, v. Campbell........ 
Mandamus is the proper remedy against state officers 
to enforce execution and delivery of a warrant where 
appropriation therefor has been duly made by the 


Marriage. 
A common-law marriage was formerly recognized in 


Nebraska. In re Estate of Tilton... ..cceccccceeeeeeeeeeteeeeees 


Master and Servant. 


1. 


Employee housekeeper held to have assumed the risks of 
pranks of employer’s dog. Corley v. Hubbard................ 
An employee assumes risks not generally incident to 
his employment, provided he appreciates the danger, 
or the risks are so plainly observable that he must be 
presumed to know them. Corley v. Hubbard...........2..0.-- 
In determining amount of compensation award, injured 
employee’s wages must generally be computed accord- 
ing to terms of contract of hiring in force at time of 
accident. Drum v. Omaha Steel Works ..0.......:2cccccco 
Gorham v. Kiewit Sons C0.....2...ccsscccecccnececcceeseseeeeccsneeeensetecaes 
Bridge building in Nebraska held not seasonal employ- 
ment or employment dependent on weather, within 
statute providing method of computing wages of in- 
jured employee. Gorham v. Kiewit Sons Co.....c...c0ccc 
Injury to employee must arise out of and in course of 
employment, to be compensable. De Porte v. State 
PU nabure COs, ov. caccsiide chccaecen cee ahha sasceies cienasndes Mave au net i oeieacanden 
Injury to employee while on way to lunch held not to 
arise out of and in course of employment. De Porte v. 
State Furniture C......2..ccceccccccceceeececcceeeensecsessceneeseenteaeeenseeeeees 
“Independent contractor” defined. Reeder v. Kimball 
EGAN YY seo ecssc atest aasectey seh pees etes eel ch ae cog, casei el ee eee 
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Whether one is an “employee” or “independent con- 
tractor” must be determined from the facts in each 
particular case. Reeder v. Kimball Laundry.................- 
A truck owner who contracted to haul coal from rail- 
road cars to the employer’s coal bins held to be an “in- 
dependent contractor” and not an “employee.” Reeder 
vy. Kadmmball Laundry... ..cccccccccceccvceccceeesssnecceceecesensesecseseeseeneee 
An employer, against whom award of compensation is 
allowed by the compensation commissioner, need not 
on appeal to district court reverse title of case, but may 
file petition therein as defendant. McNeil v. Omaha 
Flour Mills Co...eeccccscssssonccssestsssccesssnsceacsosesessnesnecsnnsscccsssenennsne 
Heat prostration is a compensable accident, if the work- 
man is subjected to a greater hazard from heat than 
that to which the public generally is subject. McNeil 
uv. Omaha Flowr Mills C0....c.c.ccccccccneccscsneccenseecesserteceseescceteeeeee 
An employee, to recover for personal injuries under 
the federal statute, must allege and prove negligence 
of employer proximately causing injury. Hick v. 
Chicago & Ni W. Re COc..csseccsssccesscceessecesseeetsseceeaeccenenenseensesees 
Nebraska compensation act held not applicable where 
contract of employment was made in another state 
where the employee was injured. Rigg v. Atlantic, 
Pacific & Gulf O8l Co... ...cccccccceccnccescenceceeeeesenesececeeseneestseseessenees 
Ascertainment of the amounts payable under the em- 
ployers’ liability law is a prerequisite to commutation. 
Miller v. Central Coal & Coke Co...cccccccccccscesececeesesssseesceeeee 
The public has an interest in commutation of an em- 
ployee’s compensation. Miller v. Central Coal & Coke 
COs: stesetia casa iaettices oA wns ckaue eapeosbata thangs sees otek asuasdanda dacteabetuainasieeuse Oaks 
Commutation of compensation is only granted on 
statutory terms. Miller v. Central Coal & Coke Co......... 
In hearing on application for lump sum settlement of 
compensation, the trial .court should inquire into nature 
and extent of injury, disability, and whether settlement 
is for best interests of the workman or his dependents. 
Miller v. Central Coal & Coke Co...2..ccecccsccccccsceeceeteeceeceeeeeeee 
Injuries, to be compensable, must be caused by an 
accident arising out of and in the course of employ- 
ment. Seversike v. Omaha Flour Mills Co....2..:cccccccecen 
Compensation cannot be recovered for injury to em- 
ployee while performing service for himself. Seversike 
v. Omaha Flour Mills Co... ecccccsccccscceceeeeceseee cesses ceneenereseteeee 
Volunteer village firemen are not village employees 
within the workmen’s compensation law until they have 
been recommended by chief of fire department for 
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21. 


22. 


membership therein to, and confirmed by, the chairman 
and board of trustees. Kagle Indemnity Co. v. Village 
OF “OTCSE OM: oo oiecc. be os dees scaiek fess catds cacsp nis Seaw eke deedcnteastp tense tate 
A compensation claimant must establish that disability 
was caused by an accident arising out of and in course 
of employment. Milton v. City of Gordon... 
Evidence held not to show disability arising out of and 
in course of employment. Milton v. City of Gordon........ 


Mechanics’ Liens. 


1. 


co 


To secure a lien, a subcontractor must file statement 
of amount due within sixty days from last date of fur- 
nishing labor or material. Parsons Construction Co. 


Generally, there is no debt existing between owner of 
premises and a subcontractor independent of the statu- 
tory lien. Parsons Construction Co. v. Gifford..........000+ 
A subcontractor is not entitled to a mechanic’s lien on 
a building where the construction is defective. Parsons 
Construction Co. UV. GtffOrd.....e.cseccccccceecessecceceeseeseseseeeecseseeenee 
A trifling failure to perform a contract is not sufficient 
to defeat a mechanic’s lien where there is substantial 
compliance. Parsons Construction Co. v. Gifford.......2...... 
A subcontractor held not entitled to mechanic’s lien 
because of failure to substantially comply with con- 
tract. Parsons Construction Co. v. Gifford. .........cccccce 
To perfect a mechanic’s lien, a general contractor must 
file with the proper officer a verified claim within four 
months from date last material was furnished or last 
labor performed under the contract. Davidson v. Shields 
A contractor cannot extend the time for filing a me- 
chanic’s lien by substituting proper material for defec- 
tive material. Davidson v. Shields ..........cccccccccceceseeeeeeseeneeee 


Mortgages. 


1. 


Defect of parties defendant is not ground for refusing 
confirmation of mortgage foreclosure sale. Prudential 
Ins. Co. v. Drefenmbarg hn... cccccccececcceneceesseeceeesevescsneesseeeseeees 
Denying application for moratory stay of foreclosure 
proceedings held not an abuse of discretion, where 
amount of mortgage lien exceeds value of mortgaged 
lands. Clarke v. Ha88..2.2.......2012:ccccecceeseeeeeseeessceeeersseeeesesseeseeee 
Bondholders of real estate mortgage held to have rati- 
fied trustee’s agreement for extension of maturity date 
of mortgage. First Trust Co. v. Carlsen.......cccceccceeceeeene 
Failure, in petition to foreclose mortgage, to allege that 
there had been no action at law to collect the debt and 
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that the debt had not been paid held not ground for re- 
versal on appeal, where omitted allegations were read 
into record of trial with court’s permission, were put 
in issue by answer, and the issues tried. Hitchens v. 
AUMOPSON» \coesioieshcsegeatiuaes ceseeceneadesch oan ce ncssieidvesheccendeveecweseltp ceaaeeuses 
Delivery of note and mortgage may be proved by circum- 
stantial evidence. Hitchens v. Alderson.............c ccc 
One test to determine whether a warranty deed, absolute 
on its face, should be held to be a mortgage is whether 
the parties treat each other as debtor and creditor. 
Schroeder v. Bartlett ......2.2......cccccceeccescceeceenecceceeeeeeeeeeeneeseeeeeee 
Mere inadequacy of price will not preclude confirmation 
of a foreclosure sale, unless the inadequacy is so great 
as to evidence fraud. Hrickson v. Hansen...........-.2-.000000- 
In a mortgage foreclosure, one having no interest in the 
premises and no personal liability for lien thereon is 
not entitled to aid of the moratory statute. Hrickson 


Defendant in a foreclosure suit is not entitled to benefit 
of the moratory statute where the mortgage lien equals 
or exceeds actual value of the mortgaged premises, and 
where the premises sold for full amount of the mortgage 
lien, interest and costs. Hrickson v. Hansen...............+-- 
Where the owner in fee of realty acquires a_ first 
mortgage lien thereon, no merger occurs if there is an 
intervening lien and it was the owner’s intention at 
time of acquiring the lien that merger should not occur. 
Crarrlegy Ve Whites. ccccccccc ese seticevctcneel caceed catpee csseceeceeseemetesebedaseeteesee 
Before a court of equity will cancel an assignment of 
a mortgage secured by fraud, the consideration must be 
returned. Bowen v. JORNSON.......2.2:.c-ccccccccceeeceeeetet ences ee eeetes 


Municipal Corporations. 


1. 


N 


After passage of an approprintion bill by a city of the 
second class, its power to lawfully contract is determined 
by amounts carried in such bill, added to amount on 
hand of previous levies and appropriations at the date 
of making such engagement, and such power to contract 
is not diminished by failure of corporate authorities 
to assess to the extent authorized. LeBarron v. City 
OF FOP UGTA occ ccscccccetegieteneeieone gest esd passes estan Aaa cseeaaap dah eget eaeea 
A property owner: who neglects to pursue statutory 
remedy for review of special assessment cannot, in a 
collateral proceeding, attack validity of the assessment, 
except for fraud, a fundamental defect, or want of 
jurisdiction. Penn Mutual Life Ins. Co. v. City of 
OBIE, ict ceoaccts fad tedteaen tocol Aap eee acl 


573 


573 


645 


806 


806 


806 


829 


868 


460 


129 NEB.] INDEX 
Negligence. 
1. Where separate, independent acts of negligence by dif- 


ferent persons combine to produce a single injury, each 
participant is liable for resulting damages, though one 
of them alone might not have caused the injury. Rogers 


Negligence and contributory negligence are questions 
for jury. Moncrief v. Interstate Transit Lines................ 
The proprietor of a store is not an insurer against 
accidents to customers, but must exercise reasonable 
care to keep premises safe for use of customers. Glenn 
Ws JGPOTE CO oscccs cokes tog eee tae Be Meace cpt eee eens da peace ee 
Negligence may be proved by circumstantial evidence. 
De Porte v. State Furniture C0..........ccccccccceeceseeeeceeseecseeceeess 
Negligence is question for jury. Wilfong v. Omaha & 
Ge Be Street: Bes CO st icscicicas. Al Sonsadindted fishcekis decediciadcopaussersecuatane 
A party negligently exposing himself to injury may 
nevertheless recover if defendant, after discovering 
his exposed situation, negligently injures him, or is 
negligent in not discovering his dangerous position. 
Wilfong v. Omaha & C. B. Street Ry CO.....--ccccccccreceeeees 
In an action for negligently starting a fire, hearsay 
testimony as to origin of the fire held not admissible 
over proper objection. Triplett v. Western Public 
SOV D1CO CO saosin Sst Stak endo carson eg case elbega yea patnavccnieesady devas eeatiode 


New Trial. 


1. 


Pardon. 


Whether a new trial should be granted for newly dis- 
covered evidence depends on the facts in each particular 
case. Hrivin v. Watson Bros. Transfer Co.......2---.0ccccc000-0- 
Showing requisite to new trial for newly discovered 
evidence, stated. Erwin v. Watson Bros. Transfer Co..... 
Refusing new trial for newly discovered evidence held 
error. Hrwin v. Watson Bros. Transfer Co............::.00006 
Weideman v. Estate of Peterson. .........cccccccccccccesssnescesseeceeeeee 
Affidavits of jurors may not be received to contradict 
anything essentially inhering in the verdict. De Porte 
Ve State Furniture CO........cccescccccceccessescsecececcssseseececsssecseeseaeceee 
Affidavits or oral testimony of jurors may be received 
to avoid a verdict, to show misconduct of juror during 
the trial, or in the jury room, if the matter does not 
essentially inhere in the verdict. De Porte v. State 
PUPA UNE COs cosesnc5 ccs seat Goes pec beeen ist sc aeScesttaeaee elite Rdec cot eeakd 


The pardoning power is not a corrective judicial process 
to remedy a wrong. Carlsen v. State......ccccccccceccscscceceseee 
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Pleading. 

1. A motion to strike a petition may properly be over- 
ruled which cannot be allowed in substantially the 
same terms as requested. Weideman v. Estate of Peter- 
BOM sind vassal nts Hise acca ves toes Sonat ocd eth nel ates battacsi sh esedate debe tevulldans 

2. Plaintiff suing on accident policy need not negative 
conditions and exceptions indorsed thereon. Sweeney 
v. Midwest Life 18. CO... ..cccccccccccccccccescescseesceceseccsseneceseesecseese 

8. A judicial decree pleaded in a petition as part of a 
cause of action prevails over allegations in the petition. 
Gibson v. Dawes Count y....cecccccccccccccccecsvecccescessesseeceessecseeeearenee 


Principal and Agent. 

1. A principal who accepts fruits of a contract made by 
an agent in excess of his authority is liable on the 
contract, if he had full knowledge or was put on inquiry 
from which he could have obtained full knowledge. 
Lincoln Joint Stock Land Bank v. Bemterr..........0.cccccecceeeeeee 

2. Principal’s ratification of agent’s unauthorized act has 
the same effect as prior express authority, and generally 
relates back to time when the unauthorized act was 
done. Lincoln Joint Stock Land Bank v. Beaten.............. 

8. Question whether contract made by agent in excess of 
his authority has been ratified by his principal is 

: ordinarily a question for the jury. Lincoln Joint Stock 
Land Bank v. Bewte nc. ...scccecccccecen vec cee cece ce cnneeesteneeceeceeneeeeesees 

4. A disclosed or partially disclosed principal is liable 
upon authorized contract in writing, if not negotiable 
or sealed, notwithstanding it purports to be contract 
of agent, unless principal is excluded as a party by 
terms of instrument or by agreement of the parties. 
Lincoln Joint Stock Land Bank v. Bexten........2..cccccccccce- 

5. Insurance company held not liable for personal injuries 
caused by negligence of solicitor. Neece v. Lee................ 


Process. 
Regular use of process, though with a bad intention, is not 
a malicious abuse of process. Martin v. Sanford............ 


Public Lands. 
Evidence held to sustain decree that school land lease was 
obtained by fraud. Walter v. Gillan... cece eeeeee ee 
Rape. 
1. In a prosecution for rape, prosecutrix need not be cor- 
roborated as to the particular act constituting the of- 
fense; it being sufficient if she be corroborated as to 
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material circumstances from which, together with her 
testimony, the inference of guilt may be drawn. Beer 


2. In prosecution for rape, whether accused was sexually 
: impotent held a question for the jury. Beer v. State...... 
3. Instruction on assault with intent to commit rape held 
not erroneous for failure to define “intent.” Beer v. 
REDE GR os sete en EE Bd Ba aOR et a ce ee 
Receivers. 
1. Appointment me a receiver is purely an ancillary remedy. 
Cressman V. Bon m,n... .2:cccceccencseeccceeeeescseenececeeesteneeeeneeeaeeese 
2. Application for appointment of a receiver is addressed 
to the discretion of the court. Cressman v. Bonham........ 
Sales. 


Acknowledgment of conditional sales contract held suffi- 


States. 


1. 


cient. Securities Investment Corporation v. Indiana 
Truck Corporatio. ......--cccccccecceceecseccetessneeeceescneeseeeeecesesneescesees 


Funds produced by operation of a regulatory statute 
providing for grain inspection, when covered into the 
state treasury, become a part of the state’s funds, for 
withdrawal of which specific appropriation is necessary 
and to which constitutional and statutory provisions 
regarding drawing of warrants apply. Bollen v. Price 
Within constitutional limitations, authority of the legis- 
lature over state funds is paramount, and it may pre- 
scribe by law the disposition thereof. Bollen v. Price.... 
The legislature may determine fees collected under 
grain inspection act as in excess of the amount rea- 
sonably necessary to administer the measure, and pro- 
vide for return of such excess to persons who paid it, 
through the state agency for the use of which the fund 
was created. Bollen vu. Price.......c...ccccseececcensecceeeeeeeeseeeeeeeeees 
The state cannot be sued in its own courts without its 
consent. Northwestern Mutual Life Ins. Co. v. Nord- 
WAbO 8 ass wtetee 2 idendreeds ssebcc as hates Seas teh ad eed gus wen es snussbtcedmiossAebeataeneds 
A suit to foreclose a mortgage involving realty to 
which the state has legal title is one against the state 
which cannot be maintained without its consent. North- 
western Mutual Life Ins. Co. v. Nordhues............0-.0-10---- 
The state has jurisdiction to determine liability of 
property within its territorial limits to seizure and 
sale under process of its courts. State, ex rel. National 


‘Surety Corporation, v. Price........... peed he Tasea tatiana cineca catia 
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Remedial statutes will be liberally construed. Securities 
Investment Corporation v. Indiana Truck Corporation... 
A statute is remedial whether it remedies a defect of 
the common law or of a preexisting statute. Securities 
Investment Corporation v. Indiana Truck Corporation... 
Special provisions of statute prevail over general provi- 
Sions. State Vv. MQnm..........cccc.scccccceecscceccecececeeececensenceeeeceecensees 
Statute providing for payment of delinquent taxes with- 
out interest or penalty held unconstitutional. Tukey v. 
DOU Glas: COUT ef axa vscdn sce psss so ceeaeckscanacasheleesaethideasccdestiiscsescadeecedees 
A proviso attached to an appropriation, subject of which 
proviso is not referred to in title of act, is contrary 
to the Constitution. State, ex rel. National Surety Cor- 
POTION, Ve PTC sian ces cescaczatisccssin sess iu tavsacesdedianees denied lectaniedeiess 
Where a separable, unconstitutional portion of a statute 
was not an inducement to passage of a valid portion, 
the latter should be upheld. State, ex rel. National 
Surety Corporation, V. Price .........cccscccccccceeeeeceeseetensceneeeeees 
Emergency relief act held unconstitutional. Smith- 
Berger V. BANNING ...221..2:c.cccccceeeeeenceeneceeneteeeeecsententaeneesenseeeneaees 
The legislature may make a reasonable classification 
of persons, corporations and property for purposes of 
legislation concerning them, but the classification must 
rest upon real differences in situation and circumstances 
surrounding members of the class, relative to the sub- 
ject of the legislation, which render appropriate its 
enactment. State, ex rel. Taylor, v. Hall... eee 
Judges of the supreme court, judges of the district 
court, members of board of control and state railway 
commission constitute separate classes for purposes 
of legislation. State, ex rel. Taylor, v. Hall........00.000000... 
If portions of an act are unconstitutional, and the re- 
mainder is so connected with the invalid portions that 
it cannot be upheld without doing violence to the legis- 
lative intent as a whole, or putting into effect a law 
which the legislature would not have passed had its 
attention been called to the invalid parts, the entire act 
must fall. State, ex rel. Taylor, v. Hall... 
Where invalid portions of an act constitute a material 
part of the inducement for the enactment, the entire 
act must fall. State, ex rel. Taylor, v. Hall... 
One cannot assert the unconstitutionality of an act on 
grounds which do not injure him in his personal or 
property rights; but where an act deals with a single 
subject and the party complaining is treated the same 
as all others with relation to that subject, the provisions 
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13. 


14. 


15. 


16. 


17, 


18. 


may be so interdependent that each must be considered 
as the inducement for the other. State, ex rel. Taylor, 


Statute, carrying emergency clause, prescribing new 
schedule of salaries for certain state officers held un- 
constitutional. State, ex rel. Taylor, v. Hall... 
In construing a statute, the court will consider the 
history of its passage, amendments offered, action taken 
thereon by senate and house, and all matters of common 
knowledge respecting the subject of legislation, for the 
purpose of arriving at the legislative intent. State, 
ea rel. Taylor,: U.. accep cescac ee cet hia cecged ota aaseameetiesn 
A provision germane to the subject-matter, which 
might have been made part of the original act, may be 
added by amendatory legislation. Allen v. State.............. 
In determining whether an act amending a previous act 
of the legislature is broader than its title, the court 
will consider the titles to both acts. Muller v. Jowa- 
Nebraska Light & Power C.........2:cccccccccececceeeeeeteeseeeenees nee 
Where the title to an amendatory act sufficiently indi- 
eates the nature of legislation in it contained, it is im- 
material whether provisions of the act are covered by 
the title to the act amended. Miller v. lowa-Nebraska 
Light & Power C0........2.esescceccceeneecceeeeeseeeeneaeessneceeeeceneceasecseeenee 
Resort to contemporaneous construction of a statute by 
administrative bodies is neither necessary noy proper 
where the language used is clear, or its meaning can be 
ascertained by use of intrinsic aids alone. Miller v. 
Towa-Nebraska Light & Power C........:ccccccccccsesccceeeeeecsssseneee 


Stipulations. 


a 


Where a trial is had on a formal, judicial stipulation 
of facts, not limited by its terms, made in open court, 
and on appeal the judgment rendered is reversed and 
the cause remanded, such stipulation is admissible on 


a subsequent trial. LeBarron v. City of Harvard............ : 


An agreed statement of facts made in open court need 
not be signed by the parties or their attorneys. Le- 
Barron v. City of Harvard... 2.22... enceeeeeeeeneeeeenenteeeereees 
Parties will not be relieved from judicial stipulations 
unless application is seasonably made, on due notice, and 
good cause is shown. LeBarron v. City of Harvard........ 
A judicial stipulation of facts cannot be contradicted 
by evidence tending to show the facts otherwise. Le- 
Barron v. City of Harvard... .c.eccccceeeecceeeensee en eeeene recente 


Subrogation. he, 


Subrogation cannot be enforced in proceedings to which 
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those whose equities are affected are not parties. State, 
ex rel. Spillman, v. Western State Bank...........000..:00000 
Taxation. 
1. Part of building owned by religious, charitable, and 


Torts. 


Trial. 


1. 


3. 


educational institution, but leased and used for busi- 
ness purposes, is not exempt from taxation. Walla 
Walla Lodge No. 56, I. O. O. F., v. Board of Equaliza- 
B10M. Hic tebe ih 78 Si ite 3 Be tt ie ace ails 
Masonic Temple Craft v. Board of Equalization..............-- 
Ownership and exclusive use of property determine 
whether or not it is entitled to exemption from taxation. 
Masonic Temple Craft v. Board of Equalization................ 
In suit to foreclose tax lien, decree ordering sale of 
life estate and thereafter the estate in remainder, if 
necessary, held proper. Moffitt v. Reed... 
The word “voluntary” is used in a technical sense, 
within the rule that taxes voluntarily paid cannot be 
recovered. Dorland v. City of Humboldt...........2.2.0200-+ 
Liability of a county for refund of money paid by pur- 
chaser of realty at county treasurer’s sale for delinquent 
taxes, where the title fails, is statutory and does not 
exist at common law. Gibson v. Dawes County............-.-- 
Petition for refund of taxes paid by purchaser of realty 
at county treasurer’s sale for delinquent taxes is de- 
murrable, if it does not state facts sufficient to show 
the statutory conditions which make the county liable. 
Gibson v. Dawes County... ......--vesceccecteceeeeeeeentneeeneneeseeeeee 
Where a building is constructed on a lot used primarily 
in connection with the building, the lot is exempt from 
taxation in the same proportion as the building. Ma- 
sonic Temple Craft v. Board of Equalization...........00-:00++ 


All who instigate, promote, encourage, advise, countenance, 


aid, or abet commission of an actionable wrong by an- 
other are liable as principals. First Trust Co. v. Carlsen 


See APPEAL. CRIMINAL LAw. ; 
The court may properly direct verdict for plaintiff where 
evidence sustains his cause of action and is insufficient 
to sustain verdict for defendant. Bachman v. Junkin.... 
On motion for a directed verdict, the adversary has the 
benefit of all material evidence and inferences reason- 
ably deducible from facts in evidence. Monerief v. 
Interstate Transit Lines .......ecccccccccececececeeceeceecseecaccesteeeeeneseeee 
A motion for a directed verdict admits the truth of 
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10. 


11. 


12. 


13. 


Trover. 
1. 


evidence submitted by an adversary and entitles adver- 
sary to have the benefit of inferences reasonably de- 
ducible therefrom. Martin v. Sanford.........2:..cc:ccecee ee 
Where the evidence is not conflicting, and reasonable 
minds cannot differ as to the conclusion to be derived 
therefrom, the court, on request, should direct a verdict 
in accordance with such conclusion. Neslund v. Kinnan 
Instructions should be construed as a whole. Sprague 
Ws ALICE: MTU SS: sosccsse soos Bisceedsecictadetecdaa hast tshe sidenote tek 
Request for separate statement of conclusions of fact 
and of law must be made not later than at final sub- 
mission of cause to render compliance therewith com- 
pulsory. State, ex rel. Sorensen, v. Mitchell Irrigation 
DAStHiet: <ciseieechathne, Botetourt eee Shae 
On motion to dismiss at close of plaintiff’s case, the 
court must determine as question of law whether 
plaintiff’s evidence is sufficient to support judgment for 
plaintiff. Schroeder v. Bartlett..........c:cecccccecsceseeeteeeeeseeeee 
Where plaintiff failed to make a prima facie case the 
action was properly dismissed. Schroeder v. Bartlett... 
Reopening without notice a case which was dismissed 
when plaintiff rested, and granting without evidence 
the relief asked for in answer, held improper. Schroeder 
Ws. “BOP Ob bicscccccce.decineuscdaeeceNinosctbesehe sus citatee cee dae hee eee ete 
Where both parties at close of evidence move for a 
directed verdict, each invites the court to discharge the 
jury, determine the facts, and apply the law thereto. 
Fidelity & Deposit Co. v. B. Grunwald, [nes..cccceceee 
Failure to instruct on plaintiff’s theory of the case is 
not error, in absence of tender of instructions. Roberts 
Ws CRUD edeSiccid tock saya oinoleietes peieietee desde a ae 
If objection to evidence is once made and overruled, 
objection to further testimony of same nature by same 
witness is not necessary. Triplett v. Western Public 
Or Vie: 76 Odes ckicisiveseld cccdvesnaectitea bee divtenechedueduoxeaaeede sgseures clases seseene 
The result of a jury’s view of premises in condemnation 
proceedings may be considered only in connection with 
other competent evidence. Stull v. Department of 
Roads and Ur rigatior........ccecccccccecccceccecsceceeseceeceesecseeesesecaneneeens 


One who aids in conversion of property is responsible 
to the owner for its value. Sprague v. Allied Mills........ 
Storage company and creditor of husband held liable 
for conversion of household goods stored in wife’s name. 
Sprague v. Allied Mill s.a.......cccccccccecscsceceseee cette teceenecennensens 
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1. Every violation of duty by a trustee is a breach of 
trust. First Trust Co. v. Carlsen. .......cccccccccceccceceeceeeeeseee 
2. It is trustee’s duty to inform cestui que trust of all 
material facts relating to the subject of the trust. 
First Trust Co. v. Carl sett.cicce.ccccccccsceceeceeseceesseesccecessceeeseees 
3. Where a trustee has practiced concealment, evasion, or 
misrepresentation depriving the cestui que trust of ma- 
terial information relative to the subject of the trust 
to his injury, the trustee and others participating in 
the wrong are liable in damages. First Trust Co. v. 
CAFU C's erste Ae iP aati Rate Aa aA a, 


Unlawful Assembly. 

If three or more persons assemble together with intent 
to do any unlawful act, with force and violence, against 
the person or property of another, or to do any un- 
lawful act against the peace, the offense is “unlawful 
assembly.” Bloor V. State...e...cccccescccsseececceseseceerceceereeseeeeeeee 


Vendor and Purchaser. 
Vendor cannot obtain cancelation of conveyance for fraud 
inducing the sale, without returning purchase price re- 
Ceived. Gwse V. GOTT... ccsccccccecccececeeectenceececseeseneeeeeceseee 


Venue. 

In an action in personam, a summons cannot be sent to a 
county other than one where action is pending unless 
there is a joint demand against the nonresident defend- 
ant and the defendant summoned in the county where 
action was commenced. Neece v. Le@e....---:.cccccccccceceeeeeteeceee 


Waters. 
1. A landowner may not by mandamus compel an irriga- 
tion district to supply his land with water when there 
is no appropriation therefor. State, ex rel. Lackey, v. 
Gering & Ft. Laramie Irrigation District........0.00.200cc0c0000-- 
2. The fact that an irrigation district contracted with 
the federal government for an additional supply of 
water from storage reservoirs to supplement its supply 
held not to work forfeiture or abandonment of district’s 
appropriation from natural flow of the stream, nor 
surrender of portion of its appropriation. State, ex rel. 
Sorensen, v. Mitchell Irrigation District.......00000.000cccccceee 
3. The state may maintain a suit in equity to compel an 
irrigation district to refrain from using water without 
complying with regulatory statute, although purpose 
of suit is to protect rights of all users of water for 
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Wills. 


irrigation purposes. State, ex rel. Sorensen, v. Mitchell 
Lrrigation District o.........cceccecccsccececseceeceneesnecesesseeceeneeseeenesners 
An irrigation district organized under laws of Nebraska 
and irrigating lands wholly within Nebraska held sub- 
ject to Nebraska irrigation laws, notwithstanding dis- 
trict’s headgates and diversion works were in an ad- 
joining state. State, ex rel. Sorensen, v. Mitchell Irri- 
GOON DAstr tect sc. ssis. sc cecec bis eb ccasedesetestnsvespcspecsechcccstuelethedecteetsbeetes 
It is the duty of the state to see that waters of its 
streams used for irrigation purposes are not wasted, 
and that prior appropriators of water are protected as 
against subsequent appropriators. State, ex rel. Soren- 
sen, v. Mitchell Irrigation District...............:.ce.cceceeeeeeeee eee 


A near relative or other person may institute proceed- 
ings in minor’s interest as next friend to contest a will, 
negotiate a compromise, and execute a contract of 
settlement for minor’s benefit. In re Estate of Shier- 
QUID oe scedegs sas eetteb Sotho aaah ete been meat, ee 
Parol evidence is inadmissible to determine intent of 
testator as expressed in his will, unless there is a latent 
ambiguity therein which makes his intent obscure or 
uncertain. Lincoln Nat. Bank & Trust Co. v. Grainger 
Where provision of will is couched in correct gram- 
matical language, it will be given the ordinary and 
natural meaning which the language imports, unless 
it clearly appears from the whole instrument that a 
different meaning was intended. Lincoln Nat. Bank & 
Trust Co. v2 Gerding er... ...cccscceccececeereccecceeeceeeneceeeeseeeneteenneeeaee 


. Will construed and held that children of testator’s son, 


who was deceased at date will was executed, are in- 
cluded as beneficiaries of residue of estate. Lincoln 
Nat. Bank & Trust Co. 0. Grain ei ......-cccecccccsceneseeseees 


. A condition in a will that the life estate in devised 


property shall not be mortgaged or encumbered by the 
beneficiary is valid and enforceable. Drury v. Hickin- 
BOER Liss htehse sks cscs ss ese eens aadent eet ett ctea ere aides 


. A future interest in realty, whenever possible, will be 


construed as vested, and hence alienable and devisable 
by the remainderman. Drury v. Hickinbotham.............--. 
Where there is a person in being capable of taking the 
remainder at termination of a life estate, the remainder 
is vested in interest. Drury v. Hickinbotham................---- 


. It is the present capacity of taking effect in possession 


which distinguishes a vested from a contingent re- 
mainder. Drury v. Hickinbotham...............c0-cce ee 


935 


586 


586 


586 


230 


451 


451 


499 


499 


499 


936 


10. 


11. 


12. 


13. 


14, 


INDEX [129 NEs. 


Devise of life estate and remainder held to vest fee in 
remainderman, and the fee, less the life estate, could 
be aliened by remainderman, subject to being defeated 
by his death prior to that of the life tenant. Drury v. 
ick tnbothane oo...c.cccccceeccccceesseeceseeeeeteeeee go biedes 2 takes svete Seeees ss 
Election by widow to take under the statute does not 
render the will inoperative as to other persons. In re 
Estate of Hunter i..cccccccccecccsccecccccesecscersccsseeeeecsettscscescceeneetseee 
A will will be declared inoperative only when the sub- 
ject-matter has been changed and the purpose of testator 
has been destroyed by election of surviving spouse to 
take under the statute. In re Estate of Hunter................ 
Where a will bequeathed shares of stock and provided 
that, if testator should dispose of said shares during 
his lifetime, beneficiaries should receive in lieu thereof 
certain sums of money, and testator did not dispose of 
said shares during his lifetime, the legatees held not 
entitled to receive money in lieu of shares because the 
number of shares bequeathed was reduced one-third by 
reason of election by widow to take under the statute. 
In re Estate Of Hunter ..e.ecccccecceccecececeeecececeeeetseeseceeeceeseenece 
Widow’s election to take under the statute held not to 
render the will inoperative as among other legatees to 
each of whom shares of stock were bequeathed, but 
that each was entitled to receive the shares bequeathed, 
as diminished by the widow’s election; and the rule ob- 
tains as toa devise. In re Estate of Hunter.................-- 
In a suit to vacate a decree admitting a will to probate, 
an allegation in the petition that plaintiff had no actual 
notice of the proceedings is not sufficient to excuse his 
failure to contest the will, where it appears that legal 
notice of the proceedings was given, and he had notice 
of facts sufficient to put him on inquiry. In re Estate 
Of FOU Oia eccec cig sacstcs ick ceo Nieeo eela teenie nese Se eecp ia genttetang eed eleeeeees 
On appeal from a decree revoking probate of a will, a 
transcript of the proceedings will be deemed sufficient 
to confer jurisdiction on the district court though it 
failed to contain the petition for probate, if the petition 
for revocation alleged the petition for probate, and the 
parties stipulated that the cause should be tried in 
the district court on the pleadings filed in the county 
court. In ve Estate of Howse... cee ccccccccecsecceeeeeseeeeeeeeee 


‘Witnesses. 


1. 


In foreclosure suit against mortgagors by mortgagee’s 
heirs, mortgagors held not competent to testify to con- 
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versations with deceased mortgagee. Hitchens v. Alder- 

BOM: occ ides ee ahve eee ees auto eh a ek ei teen ne ce 573 
2. In a foreclosure suit by mortgagee’s heirs, neither of 

mortgagors was competent to testify as to conversations 

overheard between the other mortgagor and the mort- 

gagee, for purpose of proving mortgage was sham. 

Hitchens v. Alder som... ..ceccccccceecceescececseeeceeeeenneeeeeeeeenteceteees 573 
3. A party adverse to the representative of a deceased per- 

son who disclaims all interest in the subject-matter of 

the action is a competent witness. In re Estate of Tilton 872 
4. The agreement between parties which established a 

common-law marriage is not a communication between 

husband and wife concerning which they are prohibited 

from testifying. In re Estate of Tilton ...........21cccee 872 


